WORKERS’ COMPENSATION APPEALS BOARD
STATE OF CALIFORNIA

RAUL ORNELAS, Applicant
Vs.
CITY OF LOS ANGELES:; permissibly uninsured, Defendant

Adjudication Number: ADJ6437738
Los Angeles District Office

OPINION AND ORDER GRANTING
PETITION FOR RECONSIDERATION AND
NOTICE OF INTENTION TO
RESCIND ARBITRATOR’S DECISION

Applicant seeks reconsideration of the November 29, 2023 Findings, Conclusion, and
Order (F&O), wherein the workers’ compensation arbitrator (WCA) found in pertinent part that
applicant, while employed on February 22, 2008 as a laborer, by the City of Los Angeles, sustained
injury to his lumbar spine; that the Labor-Management Agreement under Labor Code section
3201.7! was not yet in effect on the date of the injury; that the Appeals Board issued an Award on
January 6, 2010, pursuant to Stipulations with Request for Award (Stipulations) that applicant had
7% permanent partial disability and that he was entitled to future lifetime medical care; that
applicant filed a Petition to Reopen and thereafter, on May 30, 2014, the parties entered into
Stipulations that applicant’s permanent disability had increased from 7% to 63% and an Award,
was issued by a WCA on May 30, 2014; and that applicant and defendant are subject to the
jurisdiction of the Appeals Board, not Alternative Dispute Resolution (ADR) for the enforcement
of the future medical Award of January 6, 2010 and for litigating the retroactive home health care
issues at the Appeals Board.

Applicant contends in relevant part that defendant’s ADR Program retains jurisdiction via

the stipulation for medical treatment and that the parties are bound by their stipulation that Dr.

! Unless otherwise stated, all further statutory references are to the Labor Code.



Heskiaoff is to determine the need for reasonable and necessary retroactive and ongoing home
health care services.

We have not received an answer from defendant. The WCA prepared a Report and
Recommendation on Petition for Reconsideration (Report), recommending that the Petition be
dismissed and or denied.

We have considered the allegations of the Petition for Reconsideration and the Report of
the WCA. Based on our review of the record, and for the reasons discussed below, we will grant
the Petition and issue a Notice of Intention (NIT) to rescind the November 29, 2023 decision by
the WCA unless all required documents per WCAB Rule 10990(f)(3) (Cal. Code Regs., tit. 8,
§ 10990(f)(3) are filed in the Electronic Adjudication Management System (EAMS) within thirty
(30) days after service of this decision, plus an additional five (5) days for mailing per WCAB
Rule 10605(a) (Cal. Code Regs., tit. 8, § 10605(a)).

L.

The proceedings herein arise out of an ADR program authorized under section 3201.5, and
subdivision (a) specifically authorizes the ADR program to provide for arbitration of disputes,
provided that “the decision of the arbiter or board of arbitration is subject to review by the appeals
board in the same manner as provided for reconsideration of a final order, decision, or award . . .
commencing with Section 5900.” (Lab. Code, § 3201.5(a).)

Only the Appeals Board is statutorily authorized to issue a decision on a petition for
reconsideration. (Lab. Code, §§ 112, 115, 5301, 5901, 5908.5, 5950; see Cal. Code Regs., tit. 8§,
§§ 10320, 10330.) The Appeals Board must conduct de novo review as to the merits of the petition
and review the entire proceedings in the case. (Lab. Code, §§ 5906, 5908; see Lab. Code, §§ 5301,
5315,5701, 5911.) Once a final decision by the Appeals Board on the merits of the petition issues,
the parties may seek review under section 5950, but appellate review is limited to review of the
record certified by the Appeals Board. (Lab. Code, §§ 5901, 5951.)

Former section 5909 provided that a petition was denied by operation of law if the Appeals
Board did not “act on” the petition within 60 days of the petition’s filing. However, the Appeals
Board cannot “act on” the petition if it has not received it, and if it has not received the case file.
Transmission of the case to the Appeals Board is reflected in Events in the Electronic Adjudication

Management System (EAMS). Specifically, in Case Events, under Event Description is the phrase

“Sent to Recon” and under Additional Information is the phrase “The case is sent to the Recon




board.” When the Appeals Board does not receive the case file and does not review the petition
within 60 days due to irregularities outside the petitioner’s control, and the 60-day period lapses
through no fault of the petitioner, the Appeals Board must then consider whether circumstances
exist to allow an equitable remedy, such as equitable tolling.

It is well-settled that the Appeals Board has broad equitable powers. (Kaiser Foundation
Hospitals v. Workers’ Compensation Appeals Board (1978) 83 Cal.App.3d 413, 418 [43
Cal.Comp.Cases 785] citing Bankers Indem. Ins. Co. v. Indus. Acc. Com. (1935) 4 Cal.2d 89, 94-
98 [47 P.2d 719]; see Truck Ins. Exchange v. Workers’ Comp. Appeals Bd. (Kwok) (2016) 2
Cal.App.5th 394, 401 [81 Cal.Comp.Cases 685]; State Farm General Ins. Co. v. Workers’ Comp.
Appeals Bd. (Lutz) (2013) 218 Cal.App.4th 258, 268 [78 Cal.Comp.Cases 758]; Dyer v. Workers’
Comp. Appeals Bd. (1994) 22 Cal.App.4th 1376, 1382 [59 Cal.Comp.Cases 96].) It is an issue of
fact whether an equitable doctrine such as laches applies. (Kwok, supra, 2 Cal.App.5th at p. 402.)
The doctrine of equitable tolling applies to workers’ compensation cases, and the analysis turns on
the factual determination of whether an opposing party received notice and will suffer prejudice if
equitable tolling is permitted. (Elkins v. Derby (1974) 12 Cal.3d 410, 412 [39 Cal.Comp.Cases
624].) As explained above, only the Appeals Board is empowered to make this factual
determination.?

In Shipley v. Workers’ Comp. Appeals Bd. (1992) 7 Cal.App.4th 1104, 1108 [57
Cal.Comp.Cases 493], the Appeals Board denied applicant’s petition for reconsideration because
it had not acted on the petition within the statutory time limits of section 5909. This occurred
because the Appeals Board had misplaced the file, through no fault of the parties. The Court of
Appeal reversed the Appeals Board’s decision holding that the time to act on applicant’s petition
was tolled during the period that the file was misplaced. (/d. at p. 1108.) Pursuant to the holding
in Shipley allowing equitable tolling of the 60-day time period in section 5909, the Appeals Board
acts to grant, dismiss, or deny such petitions for reconsideration within 60 days of receipt of the
petition, and thereafter issues a decision on the merits.

“[1]t is a fundamental principle of due process that a party may not be deprived of a

substantial right without notice....” (Shipley, supra, 7 Cal.App.4th at p. 1108.) All parties to a

2 Section 5952 sets forth the scope of appellate review, and states that: “Nothing in this section shall permit the court
to hold a trial de novo, to take evidence, or to exercise its independent judgment on the evidence.” (Lab. Code, § 5952;
see Lab. Code, § 5953.)



workers’ compensation proceeding retain the fundamental right to due process and a fair hearing
under both the California and United States Constitutions. (Rucker v. Workers’ Comp. Appeals Bd.
(2000) 82 Cal.App.4th 151, 157-158 [65 Cal.Comp.Cases 805].) “Due process requires notice and
a meaningful opportunity to present evidence in regards to the issues.” (Rea v. Workers’ Comp.
Appeals Bd. (2005) 127 Cal.App.4th 625, 635, fn. 22 [70 Cal.Comp.Cases 312]; see also Fortich
v. Workers’ Comp. Appeals Bd. (1991) 233 Cal.App.3d 1449, 1452-1454 [56 Cal.Comp.Cases
5371)

If a timely filed petition is never acted upon and considered by the Appeals Board because
it is “deemed denied” due to an administrative irregularity and not through the fault of the parties,
the petitioning party is deprived of their right to a decision on the merits of the petition. (Lab.
Code, §5908.5; see Evans v. Workmen’s Comp. Appeals Bd. (1968) 68 Cal.2d 753, 754-755 [33
Cal.Comp.Cases 350]; LeVesque v. Workmen’s Comp. Appeals Bd. (1970) 1 Cal.3d 627, 635 [35
Cal.Comp.Cases 16].) Just as significantly, the parties’ ability to seek meaningful appellate review
is compromised, raising issues of due process. (Lab. Code, §§ 5901, 5950, 5952; see Evans, supra,
68 Cal.2d 753; see also Rea, supra, 127 Cal.App.4th at p. 643.)

On December 11, 2024, the California Supreme Court granted review in Mayor v. Workers’
Compensation Appeals Bd. (2024) 104 Cal.App.5th 713 [2024 Cal.App. LEXIS 531] (“Mayor”).
One issue granted for review is the same issue present in this case, i.e., whether section 5909 is
subject to equitable tolling. The Supreme Court noted the conflict present in the published
decisions of the Courts of Appeal, and in its order granting review of Mayor, stated as follows:

Pending review, the opinion of the Court of Appeal, which is currently published
at 104 Cal.App.5th 1297, may be cited, not only for its persuasive value, but also
for the limited purpose of establishing the existence of a conflict in authority that
would in turn allow trial courts to exercise discretion under Auto Equity Sales, Inc.
v. Superior Court (1962) 57 Cal.2d 450, 456, to choose between sides of any such
conflict. (See Standing Order Exercising Authority Under California Rules of
Court, Rule 8.1115 (e)(3 ), Upon Grant of Review or Transfer of a Matter with an
Underlying Published Court of Appeal Opinion, Administrative Order 2021-04-21;
Cal. Rules of Court, rule 8.1115(¢e)(3) and corresponding Comment, par. 2.)

(Order Granting Petition for Review, S287261, December 11, 2024.)
Like the Court in Shipley, “we are not convinced that the burden of the system’s
inadequacies should fall on [a party].” (Shipley, supra, 7 Cal.App.4th at p. 1108.) The touchstone

of the workers’ compensation system is our constitutional mandate to “accomplish substantial



justice in all cases expeditiously, inexpensively, and without incumbrance of any character.” (Cal.
Const., art. XIV, § 4.) “Substantial justice” is not a euphemism for inadequate justice. Instead, it
is an exhortation that the workers’ compensation system must focus on the substance of justice,
rather than on the arcana or minutiae of its administration. (See Lab. Code, § 4709 [“No informality
in any proceeding . . . shall invalidate any order, decision, award, or rule made and filed as specified
in this division.”].) When a litigant is deprived of their due process rights based upon the
administrative errors of a third party, for which they bear no blame and over whom they have no
control, substantial justice cannot be compatible with such a draconian result.

In keeping with the WCAB’s constitutional and statutory mandate, all litigants before the
WCAB must be able to rely on precedential authority, and all litigants must have the expectation
that they will be treated equitably on issues of procedure and be accorded same or similar access
to the WCAB. The Appeals Board has relied on the Shipley precedent for over thirty years, by
continuing to consider all timely filed petitions for reconsideration on the merits, consistent with
due process. Treating all petitions for reconsideration in the same or similar way procedurally
promotes judicial stability, consistency, and predictability and safeguards due process for all
litigants. We also observe that a decision on the merits of the petition protects every litigant’s right
to seek meaningful appellate review after receiving a final decision from the Appeals Board.

Consequently, as discussed below, we apply the doctrine of equitable tolling pursuant to
Shipley to this case. Here, the WCA issued the F&O on November 29, 2023. Applicant timely
served his Petition on the WCAB on December 21, 2023. However, for reasons that are not entirely
clear from the record, the Appeals Board did not actually receive notice of and review the petition
until April 1, 2026.> Accordingly, the Appeals Board failed to act on the petition within 60 days,
through no fault of the parties. Moreover, according to Events in EAMS, the case was not

transmitted to the Appeals Board until April 1, 2026.

3 On April 1, 2026 the presiding judge indicated that the case would be transmitted to the Appeals Board. (Minutes of
Hearing, April 1, 2026.)



II.
WCAB Rule 10990 provides that after receipt of a petition for reconsideration, an arbitrator
must rescind or amend the entire order, decision or award within 15 days (subdivisions (f)(1),
(H)(2), or under subdivision (f)(3), the WCA must submit an electronic copy of the complete record
of proceedings to the Appeals Board including:
(A) The transcript of proceedings, if any;

(B) A summary of testimony if the proceedings were not transcribed;
(C)The documentary evidence submitted by each of the parties;
(D) An opinion that sets forth the rationale for the decision; and

(E) A report on the petition for reconsideration, consistent with the provisions of rule
10962. The original arbitration record shall not be filed.

(Cal. Code Regs., tit. 8, § 10990(f)(3)(A)-(E); see also Lab. Code, §§ 3201.5(a)(l),
3201.7(a)(3)(A); 5313.)

WCAB Rule 10914 requires the arbitrator to make and maintain the record of the
arbitration proceeding, which must include the following:

(1) Order Appointing Arbitrator;

(2) Notices of appearance of the parties involved in the arbitration;

3) Minutes of the arbitration proceedings, identifying those present, the date

of the proceeding, the disposition and those served with the minutes or the

identification of the party designated to serve the minutes;

4) Pleadings, petitions, objections, briefs and responses filed by the parties
with the arbitrator;

(%) Exhibits filed by the parties;

(6) Stipulations and issues entered into by the parties;

(7) Arbitrator’s Summary of Evidence containing evidentiary rulings, a
description of exhibits admitted into evidence, the identification of witnesses who

testified and summary of witness testimony;

(8) Verbatim transcripts of witness testimony if witness testimony was taken
under oath;



9) Findings, orders, awards, decisions and opinions on decision made by the
arbitrator; and

(10)  Arbitrator’s report on petition for reconsideration, removal or
disqualification.
(Cal. Code Regs., tit. 8, § 10914(c).)
WCAB Rule 10803(a)(2) states in relevant part that:
(a) The Workers’ Compensation Appeals Board’s adjudication file shall consist of:
(2) The record of proceedings, which consists of: the pleadings, minutes of
hearing, summaries of evidence, certified transcripts, proofs of service,
admitted evidence, exhibits identified but not admitted as evidence, notices,
petitions, briefs, findings, orders, decisions and awards, opinions on
decision, reports and recommendations on petitions for reconsideration
and/or removal, and the arbitrator’s file, if any. Each of these documents is
part of the record of proceedings, whether maintained in paper or electronic
form. Documents that are in the adjudication file but have not been received
or offered as evidence are not part of the record of proceedings.
(Cal. Code Regs., tit. 8, § 10803(a)(2).)
The record does not contain the minutes of the arbitration proceedings held on July 18,
2023 and November 6, 2023, identifying those present, the date of the proceeding, the disposition
and those served with the minutes or the identification of the party designated to serve the minutes.
(Cal. Code Regs., tit. 8, § 10914(c)(3).) Nor does the record reflect the pleadings, petitions,
objections, briefs and responses filed by the parties with the arbitrator, if any or exhibits filed by
the parties. (Cal. Code Regs., tit. 8, § 10914(c)(4)-(5).) Additionally, the record does not include
the arbitrator’s summary of evidence containing evidentiary rulings, a description of exhibits
admitted into evidence. (Cal. Code Regs., tit. 8, § 10914(c)(7).)
As with a workers’ compensation administrative law judge (WCJ), an arbitrator’s decision
must be based on admitted evidence and must be supported by substantial evidence. (Hamilton v.
Lockheed Corporation (2001) 66 Cal.Comp.Cases 473,476 (Appeals Board en banc).) An adequate
and complete record is necessary to understand the basis for the WCJ’s decision. (Lab. Code, §
5313; see also Cal. Code Regs., tit. 8, § 10566.) “It is the responsibility of the parties and the WCJ
to ensure that the record is complete when a case is submitted for decision on the record. At a

minimum, the record must contain, in properly organized form, the issues submitted for decision,

the admissions and stipulations of the parties, and admitted evidence.” (Hamilton, supra, 66



Cal.Comp.Cases at p. 475.) The WCJ’s decision must “set[] forth clearly and concisely the reasons
for the decision made on each issue, and the evidence relied on,” so that “the parties, and the Board
if reconsideration is sought, [can] ascertain the basis for the decision[.] ... For the opinion on
decision to be meaningful, the WCJ must refer with specificity to an adequate and completely
developed record.” (Id. at p. 476 (citing Evans v. Workmen’s Comp. Appeals Bd. (1968) 68 Cal.
2d 753, 755 [33 Cal.Comp.Cases 350] [a full and complete record allows for a meaningful right
of reconsideration]; Lewis v. Arlie Rogers & Sons (2003) 69 Cal.Comp.Cases 490, 494, emphasis
in original [“decision [must] be based on an ascertainable and adequate record,” including “an
orderly identification in the record of the evidence submitted by a party; and what evidence is
admitted or denied admission.”].) “An organized evidentiary record assists an arbitrator in
rendering a decision, informs the parties what evidence will be utilized by the arbitrator in making
a determination, preserves the rights of parties to object to proffered evidence, and affords
meaningful review by the Board, or reviewing tribunal.” (/d.)

Here, the WCA issued the Report dated July 11, 2024, however, the record does not include
the transcript of proceedings or the submitted evidence. Moreover, the record does not contain any
identification of the stipulations, exhibits, and issues at trial.

The Appeals Board may not ignore due process for the sake of expediency. (Barri v.
Workers’ Comp. Appeals Bd. (2018) 28 Cal.App.5th 428, 469 [83 Cal.Comp.Cases 1643]
[claimants in workers’ compensation proceedings are not denied due process when proceedings
are delayed in order to ensure compliance with the mandate to accomplish substantial justice];
Rucker v. Workers’ Comp. Appeals Bd. (2000) 82 Cal.App.4th 151, 157-158 [65 Cal.Comp.Cases
805][all parties to a workers’ compensation proceeding retain the fundamental right to due process
and a fair hearing under both the California and United States Constitutions].) “Even though
workers’ compensation matters are to be handled expeditiously by the Board and its trial judges,
administrative efficiency at the expense of due process is not permissible.” (Fremont Indem. Co.
v. Workers’ Comp. Appeals Bd. (1984) 153 Cal.App.3d 965, 971 [49 Cal.Comp.Cases 288]; see
Ogden Entertainment Services v. Workers’ Comp. Appeals Bd. (Von Ritzhoff) (2014) 233
Cal.App.4th 970, 985 [80 Cal.Comp.Cases 1].)

The Appeals Board’s constitutional requirement to accomplish substantial justice means
that the Appeals Board must protect the due process rights of every person seeking reconsideration.

(See San Bernardino Cmty. Hosp. v. Workers’ Comp. Appeals Bd. (1999) 74 Cal.App.4th 928, 936



[64 Cal.Comp.Cases 986] [“essence of due process is . . . notice and the opportunity to be heard”];
Katzinv. Workers” Comp. Appeals Bd. (1992) 5 Cal.App.4th 703, 710 [57 Cal.Comp.Cases 230].)
In fact, “a denial of due process renders the appeals board’s decision unreasonable...” and therefore
vulnerable to a writ of review. (Von Ritzhoff, supra, 233 Cal.App.4th at p. 985 citing Lab. Code,
§ 5952(a), (c).) Thus, due process requires a meaningful consideration of the merits of every case
de novo with a well-reasoned decision based on the evidentiary record and the relevant law.

Further, with limited exceptions, arbitrators shall have all of the statutory and regulatory
duties and responsibilities of a workers’ compensation judge. (Cal. Lab. Code § 5272.) These
duties and responsibilities further include ensuring that the exhibits filed by the parties are properly
organized and separated so they may be electronically uploaded as part of the complete arbitration
file. AD Rule 10205.12 (Cal. Code Regs., tit. 8 §10205.12(b)) may provide further guidance as to
the proper filing of such exhibits, which may be accomplished by the arbitrator or the parties.
Documents and exhibits that are submitted in violation of AD Rule 10205.12 will not be accepted
or considered.

Here, we are unable to conduct meaningful review of the petition or render a decision until
we have received a complete record. Thus, this is not a final decision on the merits of the Petition
for Reconsideration, and once a final decision is issued by the Appeals Board, any aggrieved
person may timely seek a writ of review pursuant to sections 5950 et seq.

For the foregoing reasons,

IT IS ORDERED that the Petition for Reconsideration filed by applicant of the decision
issued by the WCA on November 29, 2023 is GRANTED.



NOTICE IS FURTHER GIVEN that within thirty (30) days after service of this decision
plus additional time for mailing per WCAB Rule 10605(a) the required documents per WCAB
Rule 10990(f)(3) must be filed in the Electronic Adjudication Management System (EAMS). If all
documents are not properly filed in EAMS by that date, the November 29, 2023, decision by the
workers’ compensation arbitrator will be RESCINDED and the matter will be RETURNED to

the arbitrator for further proceedings consistent with this opinion.

WORKERS’ COMPENSATION APPEALS BOARD

/s/ JOSEPH V. CAPURRO, COMMISSIONER

I CONCUR,

/s/ PAUL F. KELLY, COMMISSIONER

ANNE SCHMITZ, DEPUTY COMMISSIONER
CONCURRING NOT SIGNING

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA
June 1, 2026

SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT
THEIR ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD.

RAUL ORNELAS

GLAUBER BERENSON VEGO
CITY ATTORNEY- LOS ANGELES
GILBERT KATEN, ARBITRATOR

SL/abs

I certify that I affixed the official seal of the Workers’
Compensation Appeals Board to this original decision
on this date. abs
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