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WORKERS’ COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 
 

PATRICIA SIMON, Applicant 
 

vs. 
 

WALMART INC.;  
ACE AMERICAN INSURANCE COMPANY, 

administered by SEDGWICK, Defendants 
 

Adjudication Number: ADJ13553847 

San Jose District Office 

 
OPINION AND ORDER 
DENYING PETITION 

FOR REMOVAL 
 

We have considered the allegations of the Petition for Removal and the contents of the 

report of the workers’ compensation administrative law judge (WCJ) with respect thereto. Based 

on our review of the record and based upon the WCJ’s analysis of the merits of petitioner’s 

arguments in the WCJ’s report, we will deny removal. 

Removal is an extraordinary remedy rarely exercised by the Appeals Board. (Cortez v. 

Workers’ Comp. Appeals Bd. (2006) 136 Cal.App.4th 596, 599, fn. 5 [71 Cal.Comp.Cases 155]; 

Kleemann v. Workers’ Comp. Appeals Bd. (2005) 127 Cal.App.4th 274, 280, fn. 2 [70 

Cal.Comp.Cases 133].) The Appeals Board will grant removal only if the petitioner shows that 

substantial prejudice or irreparable harm will result if removal is not granted. (Cal. Code Regs., 

tit. 8, § 10955(a); see also Cortez, supra; Kleemann, supra.) Also, the petitioner must demonstrate 

that reconsideration will not be an adequate remedy if a final decision adverse to the petitioner 

ultimately issues. (Cal. Code Regs., tit. 8, § 10955(a).) 

We observe that all parties to a workers’ compensation proceeding retain the fundamental 

right to due process and a fair hearing under both the California and United States Constitutions. 

(Rucker v. Workers’ Comp. Appeals Bd. (2000) 82 Cal.App.4th 151, 157-158 [65 Cal.Comp.Cases 

805].) “Due process requires notice and a meaningful opportunity to present evidence in regards 

to the issues.”  (Rea v. Workers’ Comp. Appeals Bd. (2005) 127 Cal.App.4th 625, 643 [70 
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Cal.Comp.Cases 312]; see also Fortich v. Workers’ Comp. Appeals Bd. (1991) 233 Cal.App.3d 

1449, 1452-1454 [56 Cal.Comp.Cases 537].) A fair hearing includes, but is not limited to, the 

opportunity to call and cross-examine witnesses; introduce and inspect exhibits; and to offer 

evidence in rebuttal. (See Gangwish v. Workers’ Comp. Appeals Bd. (2001) 89 Cal.App.4th 1284, 

1295 [66 Cal.Comp.Cases 584]; Rucker, supra, at pp. 157-158 citing Kaiser Co. v. Industrial Acci. 

Com. (Baskin) (1952) 109 Cal.App.2d 54, 58 [17 Cal.Comp.Cases 21]; Katzin v. Workers’ Comp. 

Appeals Bd. (1992) 5 Cal.App.4th 703, 710 [57 Cal.Comp.Cases 230].) An adequate and complete 

record is necessary to understand the basis for the WCJ’s decision. (Lab. Code, § 5313.) “At a 

minimum, the record must contain, in properly organized form, the issues submitted for decision, 

the admissions and stipulations of the parties, and admitted evidence.” (Hamilton v. Lockheed 

Corporation (Hamilton) (2001) 66 Cal.Comp.Cases 473, 476 (Appeals Board en banc).) “For the 

opinion on decision to be meaningful, the WCJ must refer with specificity to an adequate and 

completely developed record.” (Id. at p. 476 (citing Evans v. Workmen’s Comp. Appeals Bd. 

(1968) 68 Cal. 2d 753, 755 [33 Cal.Comp.Cases 350]).) Thus, because parties are entitled to a 

hearing on the record, when a WCJ concludes that a matter may not be set for a hearing without 

creating a record, it may be a denial of due process, and the Appeals Board is unable to 

meaningfully review the decision. 

When a party is seeking a hearing, WCAB 10742 (Cal.Code Regs., tit. 8, § 10742) provides 

for the filing of a Declaration of Readiness (DOR). Here we are not persuaded that substantial 

prejudice or irreparable harm will result if removal is denied and/or that reconsideration will not 

be an adequate remedy if the matter ultimately proceeds to a final decision adverse to petitioner 

because, upon return, if either party wishes to proceed to a hearing, they may file a DOR. 
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For the foregoing reasons, 

IT IS ORDERED that the Petition for Removal is DENIED. 
 
 

WORKERS’ COMPENSATION APPEALS BOARD 
 
 

/s/ CRAIG SNELLINGS, COMMISSIONER 
 
 
I CONCUR, 

 
 
/s/ ANNE SCHMITZ, DEPUTY COMMISSIONER 

 
 
/s/ JOSEPH V. CAPURRO, COMMISSONER 

 
 
DATED AND FILED AT SAN FRANCISCO, CALIFORNIA 

 
November 22, 2023 

 
SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT 
THEIR ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD. 

 
PATRICIA SIMON 
LAW OFFICES OF NOOSHIN DALILI 
MULLEN & FILIPPI, LLP 

 
AS/mc 

I certify that I affixed the official seal of the 
Workers’ Compensation Appeals Board to this 
original decision on this date. mc 
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