
WORKERS’ COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

ROSA ROBINSON, Applicant 

vs. 

LOS ANGELES COUNTY METROPOLITAN TRANSIT AUTHORITY (LAMCTA); 
ST. PAUL TRAVELERS INSURANCE COMPANY, Defendants 

Adjudication Number: ADJ4622458 (MON 0209643) 
Marina Del Rey District Office 

OPINION AND ORDER 
DENYING PETITION 

FOR REMOVAL 

Lien Claimant David Silver, M.D., (petitioner) seeks removal in response to the workers’ 

compensation administrative law judge’s (WCJ) minute order designating a briefing schedule on 

the issue of “whether Dr. Silver has the threshold burden of proof on reasonableness and necessity, 

without a stipulation by the parties as to reasonableness and necessity” on October 20, 2020 

(Order).   

Petitioner contends that it is entitled to a determination of the proper valuation of its lien 

and that the Order permitting additional issues or evidence outside of the Pretrial Conference 

Statement will result in significant prejudice and irreparable harm.  Petitioner also argues that in 

failing to previously raise the issue of reasonableness and necessity, defendant has waived the 

issue.   

Defendant filed an Answer.  The WCJ filed a Report and Recommendation on Petition for 

Removal (Report) recommending that we deny the Petition for Removal (Petition).   

We have considered the allegations of the Petition for Removal, the Answer and the 

contents of the report of the workers’ compensation administrative law judge (WCJ) with respect 

thereto.  Based on our review of the record, we will deny the Petition for Removal. 

 Removal is an extraordinary remedy rarely exercised by the Appeals Board.  (Cortez v. 

Workers’ Comp. Appeals Bd. (2006) 136 Cal.App.4th 596, 599, fn. 5 [71 Cal.Comp.Cases 155]; 

Kleemann v. Workers’ Comp. Appeals Bd. (2005) 127 Cal.App.4th 274, 280, fn. 2 [70 

Cal.Comp.Cases 133].)  The Appeals Board will grant removal only if the petitioner shows that 
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substantial prejudice or irreparable harm will result if removal is not granted.  (Cal. Code Regs., 

tit. 8, former § 10843(a), now § 10955(a) (eff. Jan. 1, 2020); see also Cortez, supra; Kleemann, 

supra.)  Also, the petitioner must demonstrate that reconsideration will not be an adequate remedy 

if a final decision adverse to the petitioner ultimately issues. (Cal. Code Regs., tit. 8, former 

§ 10843(a), now § 10955(a) (eff. Jan. 1, 2020).)  Here, we are not persuaded that substantial 

prejudice or irreparable harm will result if removal is denied and/or that reconsideration will not 

be an adequate remedy if the matter ultimately proceeds to a final decision adverse to petitioner. 

Petitioner contends generally that allowing the adjudication of additional issues not raised 

by the parties in the PTCS will prejudice petitioner.  However, while the parties are free to raise 

the issue of waiver and the WCJ may adjudicate it, generally when the Appeals Board grants 

reconsideration, rescinds a prior decision, and returns the matter to the trial level for further 

proceedings, the prior decision is in effect annulled and the record is reopened on all issues.  (See 

Hikida v. Workers’ Comp. Appeals Bd. (2017) 12 Cal.App.5th 1249, 1256; see also Pasquotto v. 

Hayward Lumber (2006) 71 Cal.Comp.Cases 223, 229, fn. 7 (Appeals Board en banc).)  

Accordingly, we are not persuaded that petitioner will suffer substantial prejudice or irreparable 

harm by the WCJ’s Order.  In this case, the Appeal Board granted reconsideration and the matter 

was returned to the WCJ for further proceedings to ensure full notice and due process on the issues 

to be tried.  (Opinion and Order Granting Petition for Reconsideration and Decision after 

Reconsideration, October 11, 2019.)  The WCJ is therefore permitted to address any outstanding 

issues not yet adjudicated.  More specifically, petitioner’s discussion of whether defendant has 

waived the issue of the reasonableness and necessity of treatment may still be raised by petitioner 

and adjudicated at the trial level.  Thus, we find no irreparable harm and deny the Petition for 

removal. 
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 For the foregoing reasons, 

 IT IS ORDERED that the Petition for Removal is DENIED. 

WORKERS’ COMPENSATION APPEALS BOARD 

/s/ _JOSÉ H. RAZO, COMMISSIONER_________ 

I CONCUR, 

/s/ _CRAIG SNELLINGS, COMMISSIONER_____ 

/s/ _DEIDRA E. LOWE, COMMISSIONER_______ 

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA 

 April 22, 2021 

SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT 
THEIR ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD. 

ROSA ROBINSON 
TENNENHOUSE MINASSIAN & ADHAM 
LEGAL SERVICE BUREAU 
SOBOL ORTHOPEDIC MEDICAL GROUP 

LN/oo 

I certify that I affixed the official seal of 
the Workers’ Compensation Appeals 
Board to this original decision on this 
date. o.o 


	WORKERS’ COMPENSATION APPEALS BOARD STATE OF CALIFORNIA
	OPINION AND ORDER DENYING PETITION FOR REMOVAL




Accessibility Report



		Filename: 

		20210422_OPINION AND ORDER DENYING PETITION FOR REMOVAL.pdf.pdf






		Report created by: 

		


		Organization: 

		





[Enter personal and organization information through the Preferences > Identity dialog.]


Summary


The checker found no problems in this document.



		Needs manual check: 2


		Passed manually: 0


		Failed manually: 0


		Skipped: 1


		Passed: 29


		Failed: 0





Detailed Report



		Document




		Rule Name		Status		Description


		Accessibility permission flag		Passed		Accessibility permission flag must be set


		Image-only PDF		Passed		Document is not image-only PDF


		Tagged PDF		Passed		Document is tagged PDF


		Logical Reading Order		Needs manual check		Document structure provides a logical reading order


		Primary language		Passed		Text language is specified


		Title		Passed		Document title is showing in title bar


		Bookmarks		Passed		Bookmarks are present in large documents


		Color contrast		Needs manual check		Document has appropriate color contrast


		Page Content




		Rule Name		Status		Description


		Tagged content		Passed		All page content is tagged


		Tagged annotations		Passed		All annotations are tagged


		Tab order		Passed		Tab order is consistent with structure order


		Character encoding		Passed		Reliable character encoding is provided


		Tagged multimedia		Passed		All multimedia objects are tagged


		Screen flicker		Passed		Page will not cause screen flicker


		Scripts		Passed		No inaccessible scripts


		Timed responses		Passed		Page does not require timed responses


		Navigation links		Passed		Navigation links are not repetitive


		Forms




		Rule Name		Status		Description


		Tagged form fields		Passed		All form fields are tagged


		Field descriptions		Passed		All form fields have description


		Alternate Text




		Rule Name		Status		Description


		Figures alternate text		Passed		Figures require alternate text


		Nested alternate text		Passed		Alternate text that will never be read


		Associated with content		Passed		Alternate text must be associated with some content


		Hides annotation		Passed		Alternate text should not hide annotation


		Other elements alternate text		Passed		Other elements that require alternate text


		Tables




		Rule Name		Status		Description


		Rows		Passed		TR must be a child of Table, THead, TBody, or TFoot


		TH and TD		Passed		TH and TD must be children of TR


		Headers		Passed		Tables should have headers


		Regularity		Passed		Tables must contain the same number of columns in each row and rows in each column


		Summary		Skipped		Tables must have a summary


		Lists




		Rule Name		Status		Description


		List items		Passed		LI must be a child of L


		Lbl and LBody		Passed		Lbl and LBody must be children of LI


		Headings




		Rule Name		Status		Description


		Appropriate nesting		Passed		Appropriate nesting







Back to Top
