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WORKERS COMPENSATION APPEALSBOARD
STATE OF CALIFORNIA

JULI1O CEDENO,
CaseNo. LAO 729720
Applicant,
VS.
OPINION AND ORDER
AMERICAN NATIONAL INSURANCE GRANTING REMOVAL AND
CO.; CNA INSURANCE CO,, DECISION AFTER REMOVAL
Defendant.
Lien claimants Beverly Radiology Medical Goup, Internal

Associ ates Medical Goup, and Neurologic Othopedic Associates
Medical Goup filed a Petition for Renoval which asserts that they
were denied due process when they were not allowed to participate
in discovery and Ilitigation of the issues. Al t hough several
hearings were held in this case, the presentation of evidence was
not conpleted and no final decision or order was issued. For the
reasons discussed below, we agree with the Ilien claimnts'
assertion that they were denied due process. W will grant
renmoval and return this matter to the trial |evel with gui dance as
to how to proceed.

Applicant clainmed that he suffered a injury on January 9,
1991, while working for American National Insurance Co., which was
then insured for workers' conpensation liability by CNA |Insurance
Co. The |lien claimants alleged that they provided services to

applicant and that their liens were served upon defendants in 1991
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and 1992. On May 31, 1996, applicant filed an Application for
Adj udi cation and a mandatory settlenent conference was held on
August 15, 1996. Among the docunents filed with the Application
was a copy of a lien of Neurologic Othopedic Associates.
However, neither Neurologic Othopedic Associates nor the other
lien claimants received notice of the mandatory settlenent
conf er ence.

At  the nmndatory settlenent conference, the workers'
conpensation referee (WCR) noted that "D scovery is closed" and
continued the matter to trial on Septenber 20, 1996. The lien
claimants were not served with notice of the trial. There was
insufficient time to conplete all of the testinony on Septenber 20
so the matter was continued to OCctober 28, 1996. The lien
claimants were not served with notice of the October 28 hearing
but they learned of it and appeared at that hearing and at
subsequent hearings. The lien claimnts requested the opportunity
to conduct discovery but that request was denied on the ground
that discovery was closed at the tinme of the mandatory settl enent
conference. The WCR also indicated that the lien claimants could
not cross-examne wtnesses but <could only submt proposed
questions to applicant's attorney, who <could then ask the
guesti ons. The lien claimants allege that they requested the
opportunity to file and exchange w th defendants stipul ati ons and
i ssues but that the WCR denied that request and indicated that he
would not allow the [ien claimants to raise issues at the trial.
The lien claimants also allege that the WCR stated that the nerits

of the lien clainse would be addressed by "general" findings as
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part of the outconme of applicant's case. The WCR' s response to
this allegation in his report is not entirely clear but his report
tends to indicate that the WCR did not intend to resolve all of
the issues regarding the Iiens when he issued his decision.

The record denonstrates that the lien claimants have been
deni ed due process. That denial of due process will result in
substantial prejudice to the lien clainmnts. Therefore, we wll
grant renoval in this case. Cf. Swedlow, Inc. v. Wrkers'
Conpensation Appeals Board (1983) 48 Cal.Conp.Cases 476 (wit
deni ed) .

In Beverly Hlls Miltispecialty Goup, Inc. v. Wrkers'
Conpensation Appeals Board (1994) 26 Cal.App.4th 789, 59
Cal . Conp. Cases 461, the Court stated that "lien claimants are
entitled to due process.” In that case, the lien clainmnt was not
allowed to conduct discovery before trial, was not served wth
medi cal reports, was not allowed to cross-examne a wtness or
make objections, and was not notified of one of the issues. The

Court stated the follow ng:

"In Fidelity & Cas. Co. of New York v. Wbrkers' Conp.
Appeals Bd., supra, 103 Cal.App.3d at page 1015, the
court stated: 'Due process requires that "[a]ll parties
must be fully apprised of the evidence submitted or to
be considered, and nust be given opportunity to cross-
exam ne wtnesses, to inspect docunents and to offer

evidence in explanation or rebuttal. In no other way can
a party maintain its rights or make its defense.”
[CGtations.]' . . . we conclude that these rights also
apply to nedical and nedical-legal Iien clainmnts.

It is fundanmental that undue infringenent on the right
of cross-exam nation is a denial of due process. ( See
Hegglin v. Worknmen's Conp. App. Bd. (1971) 4 Cal.3d 162,
175 [36 Cal. Conp. Cases 93].) Counsel also has the
right to nake reasonable objections at trial. ( See
Thonmpson v. Hickman (1948) 89 Cal. App.2d 356, 365; 3
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Wtkin, Cal. Evidence (3d ed. 1986) Introduction of
Evi dence at Trial, 8§ 2010, p. 1968.)

"Al though the California Constitution states that a goal
of workers' conpensation proceedings is to 'acconplish
substanti al justice in all cases expeditiously,
i nexpensively, and w thout incunbrance of any character
.o " (Cal. Const., art. XIV, 8 4), the right to due
process is paranmount to the goal of conducting workers'
conpensati on proceedi ngs expeditiously.

. . . At the hearings, [the lien claimant] must be
allowed to present relevant evidence, cross-exanine

W t nesses, and nake reasonabl e objecti ons. '

In applying these principles to the present case, the Appeals
Board believes that requiring the lien claimants to conduct their
cross-examnation of wtnesses by submtting questions to
applicant's attorney is an undue infringenent and restriction
whi ch denies them due process. The refusal of the opportunity to
conduct discovery al so denies them due process. W find that lien
cl ai mants have established that substantial prejudice will result
if renoval is not granted. ( Swedl ow, Inc. v. Wrkers'
Conpensation Appeals Board (1983) 48 Cal.Conp.Cases 476 (wit
denied); Bulmer v. Circle K  Corp. (1986) SAC 93830, 14
Cal . Workers' Conp. Rptr. 160 (Board panel)). Upon remand to the
trial level, the parties and lien claimants wll have the
opportunity to franme stipulations and issues, and offer evidence.

On remand, the WCR shoul d consi der the Appeals Board' s policy

concerning the handling of |iens. WCRs are to nake every effort

to resolve nedical-legal and nedical treatnent |liens wthout
resort to separate proceedi ngs. Except for good cause
- 4 -
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denonstrated by extraordinary circunstances, all lien issues shal
be resolved at the sane tine as the other issues raised in the
case in chief. This includes not only findings of liability but
findings as to the specific amounts, if any, to which lien
claimants are entitl ed.

The Iien <claimants also request that this matter Dbe
reassi gned to another WCR.  Section 10452 of the Rules of Practice
and Procedure (Cal. Code Regs., tit. 8, section 10452) provides
that a petition seeking disqualification of WCR nust be
acconpanied by an affidavit or declaration under penalty of
perjury stating in detail the grounds for disqualification. No
such affidavit or declaration was attached to the petition in this
case, and neither the petition nor the record show any bias on the
part of the WCR or any other reason that the WR cannot render a
fair and just decision. Therefore, the lien claimnts' request
that this matter be reassigned wll not be granted.

For the foregoing reasons,

IT IS ORDERED that renoval be CGRANTED and that as the
decision after renoval of the Wrkers' Conpensation Appeals Board
that this matter be REMANDED to the WCR for further proceedings
and deci sion consistent wth this opinion.

WORKERS' COVPENSATI ON APPEALS BOARD

/'s/ ROBERT N. RUGGLES

| CONCUR

/'s/  ARLENE N. HEATH
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/s/ COLLEEN S. CASEY

DATED AND FI LED I N SAN FRANCI SCO, CALI FORNI A

JULY 21, 1997

SERVI CE BY MAIL ON SAI D DATE TO ALL PARTI ES LI STED

ON THE OFFI CI AL ADDRESS RECORD




