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I. 
PUBLIC MEETING
A.
CALL TO ORDER AND INTRODUCTIONS

Chairman MacLeod called the Public Meeting of the Occupational Safety and Health Standards Board (Board) to order at 10:00 a.m., August 20, 2009, in the Auditorium of the State Resources Building, 1416 9th Street, Sacramento, California.
ATTENDANCE 


Board Members Present
Board Members Absent

Chairman John MacLeod
José Moreno

Jonathan Frisch, Ph.D.


Bill Jackson

Jack Kastorff


Guy Prescott

Willie Washington


Board Staff
Division of Occupational Safety and Health

Mike Manieri, Principal Safety Engineer
Len Welsh, Chief

David Beales, Legal Counsel
Steve Smith, Principal Safety Engineer

Tom Mitchell, Senior Safety Engineer


Bernie Osburn, Staff Services Analyst

Chris Witte, Executive Secretary

Others present


Bo Bradley, AGC of California
Larry Pena, Southern California Edison

Christine Issel, Phylmar Regulatory Roundtable
Norman Brown, Delta Construction Co., Inc.

Jeremy Smith, Labor Federation
Bruce Wick, CalPASC

Steve Johnson, ARC-BAC
Judi Freyman, ORC Worldwide

Kevin Thompson, Cal-OSHA Reporter
Chris Anaya

James Defour, Defour Law
Timothy Smith, CSLB BLET Teamsters

Greg Allaire, Southwest Carpenters
Dave Mansheim, Bard Date

Jerry Shupe, Hensel Phelps Construction Co.
Dave Harrison, Operating Engineers Local 3

Patrick Bell, DOSH
Dan Leacox, Greenberg Traurig

Michael Donlon, DOSH
Joan Gaut, California Teachers Association

Lauren Hormigoso, Federal OSHA
D.G. DeLicana

Steve Johnson, ARC-BAC
Dan Leacox, Greenberg Traurig

Debbie Prince, MCE
Wendy Holt, AMPTP, CSATF

B. 
OPENING COMMENTS

Chair MacLeod indicated that this portion of the Board’s meeting is open to any person who is interested in addressing the Board on any matter concerning occupational safety and health or to propose new or revised standards or the repeal of standards as permitted by Labor Code Section 142.2.
Dan Leacox of Greenberg, Traurig stated that he was speaking on behalf of the National Elevator Industry, Inc., to answer Board members’ questions raised when he briefed them about performance based code for elevators (PBC) last October.  He stated that Accredited Elevator/Escalator Certification Organizations (AECOs) play a central role in the PBC.  AECOs are accredited organizations that certify compliance with the PBC.  They assess and possibly certify that new elevator technology meets or exceeds PBC safety requirements and parameters.  The assessment is performed using the requirements of International Organization for Standardization (ISO) Guide 65, which requires that testing and testing procedures are in accordance with ISO standard 170256.
AECOs may be accredited by three organizations: the American Society of Mechanical Engineers (ASME), the Standards Council of Canada, or the American National Standards Institute (ANSI).  ANSI is the official U.S. representative to ISO and enjoys worldwide recognition and acceptance of its accreditation program for product certification bodies.  ANSI recently accredited three AECOs.  Mr. Leacox stated that this was the development of which he wanted to apprise the Board, because there had been a number of questions about AECOs in October, but none had been accredited at that point.  The ANSI press release states:

The AECO designation demonstrates that accredited organizations are competent and capable at assessing compliance to standards that help assure the safety and reliability of elevators and escalators.

One ANSI-certified AECO is Underwriters Laboratories, Inc. (UL), which is a Nationally Recognized Testing Laboratory (NRTL) approved by OSHA.  UL currently certifies elevator components for conformance with ASME A17.5, the standard for elevator control equipment.  UL also certifies elevator components for conformance with the National Electrical Code, NFPA 70.  California already accepts such equipment with some reliance on these UL certifications.  Searching its website for other examples of UL experience with elevators, Mr. Leacox found existing UL standards for elevator access doors, elevator door blocking devices and contacts, elevator cables, and elevator controls.  Mr. Leacox stated that there had been some question as to whether AECOs had experience with worker safety generally or elevators in particular.
Another certified AECO is the Lift Institute, founded in 1933, which was the first European certification institute to be appointed as a Notified Body for all fields of action relating to the European Lift Directive adopted in 1995.  This means that Lift Institute certifications of conformance with the Lift Directive are valid all over Europe.  The Lift Directive includes a performance based code, which has been fully in force since 1999.  The Lift Institute is also the leading Dutch Institution for safety inspections of elevators, elevating and transport equipment, fairground attractions, and escalators.
The third ANSI certified AECO is TUV SUD America, Inc., which is a NRTL approved by OSHA that already certifies elevator components for conformance with the National Electrical Code and examines model elevators and elevator safety components for conformance with the European Lift Directive.

AECO certification is not a one-time service.  AECOs perform a follow-up service to assure continuing conformance with PBC.  Changes to the certified component or its use must be recertified.  The follow-up service includes ongoing factory inspections, compliance review, and other surveillances to ensure certified equipment is being manufactured and installed as required.  The follow-up service is mandatory to maintain certification.

At the PBC advisory meeting, Mr. Welsh asked whether AECOs would have product liability stemming from their certifications.  Lawyers at Greenberg Traurig (Mr. Leacox is not a lawyer) researched that question and came up with three particularly relevant cases.  Two cases, one of which was a California Court of Appeal case, held that certifying entities are liable when products they certify cause injury.  The third, also a California case, clarified that certifying part of a product does not create liability for a product defect that was not within the scope of certification.  Greenberg Traurig did not find any contrary cases.  Mr. Leacox volunteered to supply the case citations for the Board’s reference.

AECO certification adds a layer of risk assessment by someone other than the manufacturer and the state.  AECO certification comes with a Code Compliance Document that includes an overall description of the equipment; a description of the elevator system, sub-system, component, or function being certified; a list of the prescriptive code sections addressed by compliance with the PBC; the technical documentation necessary to demonstrate conformity and enable verification of conformance; a list of the safety requirements considered; the risk assessment report, including team members, their relevant expertise, and the completion dates of risk assessment processes; procedures for acceptance inspections and acceptance tests to verify conformance with the Code Compliance Document; and procedures for tests, periodic inspections, maintenance, replacements, adjustments, and repairs to be incorporated into the maintenance document required by prescriptive code.
Mr. Leacox expressed confidence that with the value added by AECOs to the safety evaluation process, the Board will find that the performance based code is at least as effective as the current code in assuring worker and public safety.

Jerry Shupe, Chair of the Associated General Contractors (AGC) of California Safety and Health Council, stated that AGC members are concerned about the amount of time it is taking the Division staff to talk to petitioners about OSHSB Petition File No. 507 regarding exhaust and modifications of equipment.  At the Standards Board meeting on November 20, 2008, the Board adopted the proposed petition decision, and Dr. Frisch emphasized that the staff not become distracted and to focus on the safety perspective only.  Since then, staff has met and talked with the California Air Resources Board (CARB), an interested party, several times and has not met with the petitioners to date.  While waiting for final language, contractors can only comply with CARB or OSHA regulations.  The staff is meeting with petitioners today, and CARB has asked that the Board adopt ISO standards instead of the language proposed by petitioners.  AGC feels ISO is not as stringent as California or Federal OSHA, and therefore is not acceptable.  AGC asked to know how the Board would address this matter.
Dr. Frisch asked whether there was a deadline for staff to report back to the Board regarding the petition.  Mr. Manieri expressed the belief that there is a one-year deadline.  [Board staff clarification:  Once a petition decision is adopted by the Board, there is no specific deadline for action on that decision.  However, Board staff has been working on this matter since the November 20, 2008, meeting.]
Dr. Frisch then asked the Division whether the meetings with CARB were transparent, open, public meetings, or whether they were being privately held.  Mr. Welsh responded that the Division is not running that process.  He expressed his understanding that the Executive Officer, who is not present at today’s meeting, is supervising the interactions.  He expressed regret, but stated that because of the Executive Officer’s absence, it would not be appropriate to discuss this issue today.  He further stated that he would be happy to meet with the Executive Officer when she was back in the office to accelerate the process.
Mr. Manieri stated that Board staff would be meeting with petitioners this afternoon.  Dr. Frisch asked whether CARB would be present at that meeting, and Mr. Manieri responded in the negative.  He stated that Board staff had met with CARB separately.

Dave Harrison with Operating Engineers Local 3, co-petitioner for OSHSB Petition File No. 507, stated that it is infrequent for labor and management get together unanimously in support of a more stringent standard, which was proposed in the petition.  CARB has not only opposed the petition, but suggested alternate, less stringent language.  ISO 5006 is a European standard used with metrics, and it is not recognized anywhere in the United States.  Petitioners feel that staff has met with CARB on several occasions and have yet to meet with the petitioners.  It is not CARB’s petition, it was submitted by AGC and Operating Engineers.  Petitioners feel they are being left out in the cold.  The agenda for today’s meeting includes the proposed adoption of OSHSB Petition File No. 508, which comes after Petition 507, and he asked that the process be expedited and staff propose a solution for the petition.

Mr. Beales stated that there has, indeed, been a petition decision, which was reached in a timely fashion by the Board.  There is no subsequent deadline for taking action.
Dr. Frisch asked whether the petition decision was to form an advisory committee or for meetings to be held.  Mr. Beales responded that the petition decision was for meetings to be held.

Jeremy Smith of the California Labor Federation stated that one of the good things about Petition 507 is that staff get together with labor and management in an advisory committee and discuss the issues.  Unfortunately, on this petition, Standards Board staff is meeting with Cal-EPA staff and has not included not only labor, but the petitioners.  That is something that California Labor Federation does not believe should happen.  He stated that the petition decision was adopted last November, there have been several discussions regarding the petition, and the discussion today indicated that a petition decision was made.  This is all news to the labor community, and Mr. Smith expressed the hope that the labor community would be more included in this petition process, especially given that Operating Engineers Local 3 were the petitioners in this case.  Mr. Smith stated that he had also been told that there might be some equipment being used in the field in California that might have some of the Cal-EPA required accoutrements attached, which is a safety concern.  He stated that is difficult to see out of some of the large construction equipment when the Cal-EPA filters are attached.  He expressed the hope that Standards Board staff would look to include labor at an earlier point than they have with this petition, and he stated that he was pleased that there is a meeting scheduled for this afternoon.
Norman Brown, President of Delta Construction Company, stated that he is a past member of AGC and still supports their efforts.  In addition he had been a member of the Off-Road Implementation Action Group for CARB representing small business for the state of California.  He stated that when he heard about this issue several months ago and the proposal that California use the ISO standards, he requested a copy of the ISO standards, but CARB was unable to supply one to him because it was secret.  He was told that he had to get it online, and he had to pay for it.

The 20-page ISO standard comes from Stockholm, Sweden, and it costs $90.  When he objected to the price because he only wanted to read the standard, he was told he could not read it without paying for it, but he might be able to get it from other sources.  He stated that there are approximately 175 stations that are members of the ISO; the United States is not one of them.  He found the standard from another source for $70; unfortunately, it came to him in Portugese.

He stated that he was finally able to acquire a copy of the ISO standards, and it calls for cameras on the back of the equipment.  Cameras work for on-highway trucks, and they are used frequently, because they are on smooth surfaces and they stay clean.  They do not work on off-road equipment.  Because of the terrain and other conditions encountered by off-road vehicles, the cameras will not remain functional for very long because the screen will become obscured by dirt or the camera will break, and someone is going to get hurt or killed by a truck backing over him.  Some of the equipment, such as loaders, back up as much as it goes forward, and some of it is up to 11 feet tall.  The operator cannot see a person behind the vehicle very well, even under the off-road equipment as manufactured.  The large filters required by CARB further limits that visibility.
Mr. Brown stated that a company in Southern California purchased the filters through the Moyer Foundation and mounted them on their equipment.  They had the equipment inspected by an OSHA representative (Mr. Brown was unsure whether it was a Federal OSHA or Division representative), who stated that the employer would be cited if the equipment were put in use with the filters.  The employer took the filters off of the equipment, and the Moyer Foundation demanded their money back.  The employer stated that the money had been used for its intended purpose, but the equipment could not be used with the filters attached without being in violation of OSHA regulations regarding visibility.

He stated that his employees, some of whom have worked with him for 30 years, are his friends.  In the 45 years he has been in business, he has lost only one employee.  He does not want to lose another due to a regulation that causes the visibility of his equipment operators to be impeded.

Mr. Prescott commented that this has been going on since November.  He stated that, at the November meeting, Board members used very strong language directing staff to proceed with only safety in mind, not the other issues.  He stated that he was informed by staff members after the meeting, that they saw nothing wrong with the language proposed in the petition, and to see the changes being made was a matter of great concern.  He also expressed concern about the time frame, expressing certainty that there would have been a major problem if not for the current economic downturn.
Mr. Brown stated that, as a member of the Safety Sub-Committee for CARB on the Off-Road Implementation Action Group, he was appalled when it was taken out of committee.  He stated that the Sub-Committee was informed that CARB was going to take the discussion elsewhere.  There were many labor representatives in the Safety Sub-Committee stating that they did not want to put their employees at higher risk.

Dr. Frisch asked about the reporting requirement for the petition at this point.  Mr. Manieri responded that Board staff had developed an action plan at the time the petition decision was adopted, which listed several points.  One of those points was to meet with CARB and then to meet with the petitioners.  Following those meetings, staff would consult with other experts and bring all of the information together to craft a proposal to be brought to the Board for public hearing in the first quarter of 2010.

Dr. Frisch asked whether CARB or someone else is doing something that would necessitate the Board addressing the issue in a more timely fashion than early next year.  Mr. Manieri responded that he was not aware of any actions on the part of CARB that would cause Board staff to move up the schedule.  He stated that Board staff had requested information from CARB regarding some of the language that they provided, and they were going to provide additional clarification, which they have not yet done to date.  He stated that Board staff is moving ahead with the petition to bring the matter to a proposal that can undergo internal review and be fashioned into a rulemaking.
Bruce Wick of the California Professional Association of Specialty Contractors (CalPASC) stated that he is very upset with the direction of Petition 507.  He stated that all the stakeholders had worked hard over the years to develop a relationship with labor and management to be able to talk through issues and come up with regulations that everyone agrees with, complies with, and moves forward with.  He stated that he thought when labor and management together brought Petition 507, a great milestone had been achieved.

There was clear language in the petition, and it was asked that the petition be expedited because CARB is moving.  Many large fleets have been adding retrofit filters to get credits to begin to try to comply with the regulation.  Technically, the regulation is not in effect until 2010, but large fleets have been working on this for years, and they have to start now complying with that regulation to be ready in 2010 to meet the milestone.  Petitioners asked that the proposal be expedited so that there would be clear guidance for employers on this issue.

Mr. Wick stated that he had been on the Safety Sub-Committee with Mr. Brown and Mr. Prescott, and they had been united on the importance of this issue, and the bare fact is that retrofit manufacturers want to spend only enough research and development money to develop a filter that works for one engine and try to apply that to whatever piece of equipment that engine is placed on.  Sometimes, that works fine; other times it does not work well and inhibits visibility.  Those equipment retrofit manufacturers have to spend the R&D money to develop a filter that does not inhibit operators’ visibility.  When a person is on the ground next to a 50-ton piece of equipment, a percentage of impaired visibility is not acceptable.

He stated that employers in California are not accustomed to using ISO standards.  The petition language was very clear and clean.  Mr. Wick expressed the opinion that that language would facilitate compliance, and he stated that the Board staff needs to move quickly on it.
Dr. Frisch asked Mr. Wick whether the timeline presented by Mr. Manieri was adequately expedited.  Mr. Wick responded in the negative, stating that CARB regulations require large fleets to be in compliance, and they are moving on that now.  By the time a proposal were presented to the Board under Mr. Manieri’s timeline, it would be past the time large fleets are required to be in compliance.

Bo Bradley of AGC stated that the timeline is not acceptable.  The reason the petitioners asked for the petition to be expedited was that every day of delay presents a possibility of someone being run over by equipment because there are companies who are trying to comply with CARB and with Cal-OSHA, and there is no way to physically do both.  She stated that contractors are calling her on a weekly basis saying that they are being pushed to put the filters on their equipment.  That represents hundreds of thousands of dollars.  She tells them that putting the filters on their equipment presents them with the possibility of receiving a citation from Cal-OSHA for impairing visibility.  She stated that by the time one person is run over, it is too late; one employee lost is too many.

She stated that the equipment in question already has large blind spots, it is very difficult to see from it, and the operators are trained to work with the blind spots.  If these large filters are installed, it becomes nearly impossible to see.  In addition, they put out a lot of radiant heat and present a serious burn hazard.  She stated that there is one location next to a ladder where a person climbs up on the equipment.  She has given pictures to the Division.  She stated that this needs to be handled as soon as possible, and next year is not acceptable.
Dr. Frisch remarked that he recognizes that the Division and Board staff are trying very hard to broker a good agreement that will satisfy all parties, but he stated that when the petition was presented to the Board in November, it was very clear to him that it is a severe safety hazard and there is a problem that needs to be addressed.  It is so unusual for labor and management to co-present a petition to the Board that it emphasized the need for the petition to be expedited.  He asked that, to the extent possible, staff accelerate the process to bring a proposal before the Board earlier than currently projected.
Chair MacLeod asked the staff to explore the possibility of expediting the process and report back to the Board in September to provide an answer.  He stated that there has been a lot happening in the last year, particularly with the budget situation.  Board staff is not always able to utilize its own priorities, and there have been a number of emergency issues in the last couple of months, there have been staffing issues and budget issues, and he is sure that every other organization represented at the meeting today has faced similar issues.

Dr. Frisch stated that he did not, in any way, want to impugn the effort that staff has been making on this.  He knows that they have been working deliberately on it as well as all of the other issues that they are facing.  He believes that, in light of other regulatory impacts to employers in California with respect to their fleets, it is incumbent upon the Board to be cognizant of the fact that staff is working on a timeline that is not completely their own on this issue.  Staff is going to have to try to have something timely because there are other forces at work.
Chris Anaya, a professional firefighter, asked why firefighters are not protected under Section 5144 for wearing respiratory protection during grass and wild land fires.  He stated that the PELs are exceeded on multiple levels during those fires.  A dozen firefighters last year went to the hospital for smoke inhalation.  One of those firefighters, from Redding, died from burns, but the first notation on the autopsy report was smoke inhalation, and the thermal burns were secondary.

He stated that not only are firefighters denied the right to have respiratory equipment provided to them by employers, but they are also denied the right to purchase their own respiratory equipment.  Some employers do provide respiratory equipment for their firefighters, such as Roseville Fire Department, City of Davis, Alameda County Fire Department, Long Beach Fire Department, and Livermore Fire Department.  None of those are national or federal fire agencies, but even the military provides respiratory equipment for their employees.  Firefighters have asked their employers to allow them to purchase their own respiratory equipment under the voluntary use program, but they have been denied that right as well.  He stated that a Division representative told him that if he finds anyone wearing a respirator, he would first find out if it had been supplied by the employer.  If it had been, it would be acceptable.  However, if it was not, and the firefighter was wearing something without a voluntary use program in place, the agency would be cited.

He asked why there are inconsistencies in this regulation.  He asked why, if these devices are illegal, as claimed by some departments, then why are the agencies previously mentioned that are providing respiratory equipment for their employees not being cited.  He asked why there was no monitoring to demonstrate that PELs are exceeded.  He stated that not only is respiratory protection not required, but also exposure reports are rejected because they do not include the exact levels of exposure.  Because of that, the exposure reports are not maintained or kept.  Firefighters are not guaranteed any medical benefits or any kind of treatment once they leave the job.  Thus, if a firefighter were to develop cancer five years after leaving the job, he would have no recourse.  The contract states that current employees can vote out retirees medical benefits.
It is well-known that carbon monoxide, particulate matter, formaldehyde, and oxalate exceed PELs on a regular basis during wild land fires.  This is not a new, unfunded mandate, as has been speculated.  Respiratory protection has been in existence at least since the 1930s and 1940s.  All workers have had some sort of respiratory protection.  The surgeon general announced in 2003 that there was no safe level of smoke inhalation.  In the last 12 months, four people have died where Mr. Anaya works.  Because some of the illnesses caused by these substances take so long to appear, they cannot be pinpointed to smoke inhalation.  However, the effects of smoke inhalation on the body are well known, and yet firefighters are not provided respiratory protection.  He asked why are fire departments not at least being encouraged to provide respiratory protection for their employees or encouraged to enter the voluntary service program enabling firefighters to purchase their own respiratory equipment.
He stated that prior to 9/11, on January 1, 2001, his department circulated a memo stating that all respirators were illegal and were not to be used.  His department sent firefighters to both the World Trade Center and the Pentagon.  Now, retired firefighters are being diagnosed with respiratory illness because they did not wear any respiratory protection.  It was their understanding that they were not permitted to do so, completely contradictory to the federal government’s position.  The same thing happened during the fires in the San Diego area in 2003.  When President Bush declared it a disaster area and dispatched federal OSHA to see what could be done to help those counties, the first thing they recognized was the lack of respiratory protection for firefighters, and the issued 11,000 air purifying respirators (APRs) to the firefighters.  He stated that there is respiratory protection currently available on the market that is heat resistant and will filter out particulate matter.  There are also flame retardant cartridges available and inexpensive carbon monoxide warning devices.
Mr. Jackson stated that he was unaware of anything in the regulations that prohibits firefighters from using respiratory protection, but he deferred to Mr. Welsh, who stated that there is a prohibition against unfunded local mandates.  He stated that Mr. Anaya had raised many very important issues, and it is a complicated topic.  He further stated that he would like to meet with Mr. Anaya to determine what could be done.  One pathway is legislation, and part of the problem is the way the statutes in California are currently written.  Mr. Welsh had noted that Mr. Anaya spoke about encouraging departments to use respirators or at least to allow firefighters to voluntarily use them, and he mentioned that the Division had also distributed respirators during the San Diego fires.  He stated that more could be done to encourage the use of respirators in the process of getting a mandate issued.
Mr. Anaya suggested perhaps forming a subcommittee to review the problem and issue a statewide bulletin to fire departments to encourage the use of respirators.  He emphasized that firefighters are willing to spend their own money to purchase their own equipment.

Mr. Prescott commented that AB 635, which the Board is currently tracking through the legislature, “shall not prohibit firefighters from using an air purifying device during a wildland fire.”  Mr. Anaya responded that he had introduced that bill, thinking that that might solve the problem.  He stated that there has been strong opposition because Governor Schwarzenegger believes it may cost money, and he will reject anything that has a cost attached.  Mr. Anaya stated that the bill will actually save the state money.  He further stated that when a person inhales as much smoke as firefighters, it depresses the immune system, leaving that person vulnerable to all kinds of illnesses, which cost a lot of money for treatment.

Mr. Kastorff commented that Mr. Anaya had raised some important issues and asked some very good questions, and he asked whether he would work with Board staff to develop appropriate solutions.  Mr. Anaya responded that his questions had been rhetorical, and he had not expected an overnight solution.  He further stated that he was willing to work with Board staff and Division to develop an effective response.
Chair MacLeod stated that Mr. Anaya’s meeting with Mr. Welsh would be a first step, and that the Division and Board staff could work from there.

Mr. Jackson commented that his recollection of the November meeting at which Petition 507 was discussed was that the petitioners came and made a passionate and appropriate presentation.  CARB was well represented at the hearing and presented their arguments as well.  The Board members unanimously adopted the petition decision, which was to move forward with a possible rulemaking package.  He expressed concern that it appears that Board staff has provided unusual deference to CARB but has not yet talked to the petitioner.  It seemed to him at the time of the meeting that the language proposed by the petitioners could have been noticed for public hearing, and CARB could make its comments during the comment period, and thus becoming part of the record, the way the rest of the regulated community does.  He stated that it seems very sad that labor and management got together, agreed on what the problem was, proposed a solution, and nine months later they are still asking why it has not been addressed.  He expressed the opinion that there was real consensus that this was a real and imminent hazard and deserved the Board’s prompt attention.  He stated that it is really important that staff step this up, and to put it off until next year seems inappropriate, especially when people on the ground are at risk.
Chair MacLeod repeated the direction that staff explore what might be done to reach a solution and report back to the Board next month.

C.
ADJOURNMENT

Chair MacLeod adjourned the public meeting at 10:56 a.m.
II. 
PUBLIC HEARING


A. 
PUBLIC HEARING ITEM

Chair MacLeod called the Public Hearing of the Board to order at 10:56 a.m., August 20, 2009, in the Auditorium of the State Resources Building, 1416 9th Street, Sacramento, California.
Chair MacLeod opened the Public Hearing and introduced the item noticed for public hearing.

	1.
	TITLE 8:
	GENERAL INDUSTRY SAFETY ORDERS
Division 1, Chapter 4, Subchapter 7, Article 7
Section 3333 and Article 25, Section 3650
Blue Stop Signs


Mr. Manieri summarized the history and purpose of the proposal and indicated that the package is now ready for public comment and the Board’s consideration.
There was no public comment or Board discussion on this item.
	2.
	TITLE 8:
	GENERAL INDUSTRY SAFETY ORDERS
Division 1, Chapter 4, Subchapter 7, Article 47

Section 4086

Momentary Contact Devices for Portable Power Driven Augers


Mr. Manieri summarized the history and purpose of the proposal and indicated that the package is now ready for public comment and the Board’s consideration.
There was no public comment on this proposal; however Mr. Jackson stated that it seemed a little unusual to incorporate earth drill augers in a section that historically primarily addresses plumbing equipment for threading and dye cutting.  The comparable federal standard is more about hand tools and portable tools.  Mr. Jackson expressed concern that employers might not be smart enough to believe that an auger would be covered in a section that primarily addresses plumbing tools.  Just because this is the standard that the Division chose to cite and brought it to Board staff’s attention might not be the right place to put.  He suggested that Board look in hand tools or power tools where this equipment more logically lies because he does not think that the regulated community will know to look under plumbing equipment for an auger that they use to drill a hole in the ground for setting a post.  He stated that he is not opposed to the idea of protecting people with a momentary contact device, but we need to lead them to what the requirement is more effectively than burying it under plumbing equipment.
Mr. Washington expressed concern that the standard become effectively immediately with no opportunity for the conversion to be made, and he has not yet been convinced that there is an effective way of communicating to employers a change.  He asked whether this was a matter of expediency that it went into this category of safety regulations and whether it would be as effective if it were put in the hand tools area.  Mr. Manieri responded that he would advocate that it should be not only in the current section but also in a section that is more readily identifiable with this type of incident as Mr. Jackson suggested.  Mr. Manieri indicated that Board staff may consider putting the regulation in two sections.  As far as expediency, Mr. Manieri was unable to find a single device of this type that does not already have a dead man control trigger on the handle.

B.
ADJOURNMENT

Chair MacLeod adjourned the Public Hearing at 11:08 a.m.
III.
BUSINESS MEETING


Chair MacLeod called the Business Meeting of the Board to order at 11:08 a.m.., July 16, 2009, in the Auditorium of the State Resources Building, 1416 9th Street, Sacramento, California.
A.
PROPOSED SAFETY ORDER FOR ADOPTION
	1.
	TITLE 8:
	LOW-VOLTAGE ELECTRICAL SAFETY ORDERS
Division 1, Chapter 4, Subchapter 5, Article 11
Section 2395.6
Portable and Vehicle-Mounted Generators
(Heard at the July 16, 2009, Public Hearing)


Mr. Manieri summarized the history and purpose of the proposal and indicated that the package is now ready for the Board’s adoption.

MOTION

A motion was made by Mr. Jackson and seconded by Dr. Frisch that the Board adopt the proposal.

A roll call was taken, and all members voted "aye."  The motion passed.

B.
PROPOSED PETITION DECISION FOR ADOPTION
1.
Debbie Prince
Motion Control Engineering
(Petition File No. 508)


Mr. Manieri summarized the history and purpose of the petition and requested that the Board adopt the decision as proposed.

MOTION

A motion was made by Dr. Frisch and seconded by Mr. Kastorff that the Board adopt the petition decision as proposed.
Dr. Frisch asked whether [inaudible].  Mr. Manieri responded in the negative.  Mr. Welsh stated that he would address it in his briefing on the performance based code, but the answer is no.
A roll call was taken, and all members voted "aye."  The motion passed.
C.
PROPOSED VARIANCE DECISIONS FOR ADOPTION

Mr. Beales stated that the applicant in Variance File No. 09-V-059, prior to this meeting, asked that its application be withdrawn.  Therefore, that matter should be removed from the consent calendar.  In addition, the proposed decision which encompassed that application, which is the Kone Group IV ropes proposed decision, has been modified accordingly from the version of that proposed decision that appears in the Board packet.  The second matter has to do with the ISIS 2 modifications.  Although a great deal of proofreading is performed prior to the preparation of the proposed decision, typographical errors are sometimes missed.  In this case, there were a couple of inadvertent errors that have been corrected.  Variance File No. 08-V-082 was inadvertently omitted from two places in the proposed decision, and a cross reference that had one letter wrong has been corrected as well.  In the Kone Group III pit ladder and governor access proposed decision, prior to the variance hearing held in that matter, but after the Board packet had been assembled, the hearing panel determined to remove the word “please” from a directory sign.  The sign is supposed to tell people to do something but instead, in accordance with tradition, it had been worded to say “please do it.”  That seemed inappropriate, and the hearing panel determined to make that change.  Finally, the Schindler proposed decision states that the hearing is in Oakland, when in fact it was held in Sacramento.  If any of the other proposed decisions reference the incorrect hearing location, that change will be made as well.  With those noted changes, the Board is requested to adopt the proposed decisions listed on the consent calendar.
MOTION


A motion was made by Mr. Washington and seconded by Mr. Prescott to adopt the consent calendar as proposed.
Dr. Frisch asked about the lift trucks providing access to date palm crowns and the potential for contact with overhead utility lines.  He asked whether that was addressed during the hearing.  Mr. Beales responded that it was not addressed, nor was it considered because it was not perceived at the hearing to be a danger and it was not a matter raised.  Mr. Beales expressed the opinion that either Mr. Hauptman, who performed the site visit, or the Division would have raised that matter had it been a practical concern for these worksites.
Mr. Hauptman stated that this really is not an issue because these trees grow so tall that they are not planted in areas where there are high voltage lines.  Dr. Frisch responded that that is what he suspected.

A roll call was taken, and all members voted "aye."  The motion passed.

C.
OTHER
1. Update on Performance Based Elevator Code for Elevators
Mr. Welsh stated that several months ago the Division held a public stakeholder meeting to consider adoption of ASME A17.7 criteria for certifying elevator components as compliant with applicable safety standards.  This concept was brought before the Board last October.  There are relatively new Labor Code sections that require the Board and the Division to keep Title 8 current with evolving ASME standards.  That has been an ongoing problem because ASME is a very active organization, and they come out with changes fairly routinely, and the rulemaking process is fairly lengthy.  In addition, the number of requests for variances has skyrocketed as new technology is developed, and the Board and the Division struggle to keep up with it.  The biggest principal method of doing that right now is to grant an experimental variance and let the proponent of new technology set up their equipment, which often outpaces existing labor requirements and even ASME requirements.  The experimental variance process is used to test this new technology, and eventually, if the technology passes muster with the Division, the process turns to the Standards Board for issuance of a permanent variance.
The current proposal is to adopt a Performance Based Code, which is fully a creature of ASME’s A17.7 group of requirements.  The idea is to have AECOs certify the safety of elevator components and for the authority having jurisdiction, which would be the Division or the Standards Board in this case, accepting those certifications as an indication of compliance with the overall requirement for the equipment to be safe.  There is plenty of precedent for this in Title 8.

There are many Title 8 provisions that require only UL listed electrical equipment to be used.  The Division and the Board accept the certifications of NRTLs to be an indication of safety, and historically they have been the gold standard.  There have been instances where some companies that want to get out of NRTL certification because it is a very lengthy and expensive process and use alternative measures, and the Division has generally resisted that because the NRTLs usually do a far better job than anybody else can of getting to the technical issues that have to be addressed in order to deal with the finer points of safety in specialized pieces of equipment.
Therefore, the thought behind the performance based code proposal is to treat elevators themselves as pieces of equipment, the components of which could be subject to certification by a specialized organization that is uniquely equipped to go through the process of determining whether the technology is safe.  This was proposed by ASME itself as well.  This would allow the elevator codes to keep current with ASME; if equipment components were to be certified with ASME, the Division would be able to accept that as compliant with Title 8.  In fact, the idea is to adopt Title 8 revisions, like those that already exist, that require the use of certified equipment for certain purposes.  In this case, it would be AECO certified equipment as opposed to UL listed or NRTL listed equipment, which is currently seen in some of the Title 8 requirements.

Thus, the Division would be able to keep current with ASME in the sense that there is always the option for a manufacturer to go through the certification process as a way to meet safety requirements for elevator components.  Mr. Welsh expressed the opinion that the manufacturers will do that, because the certification process is a little more nimble and more able to keep up with new technology.  Those who have been investing in the technology know that they have hurdles to jump through in advance as they do so, and they can get the AECO process started as they embark on their development of new technology, and they can time it so that instead of having to go through two years of experimental variances with the Division, they can have the AECO certifications ready to go so that it is treated as a matter of compliance with a certification requirement as opposed to getting a variance from the Division or a variance from the Standards Board.
Mr. Welsh stated that he has given quite a bit of thought to this, and he thinks it is a good idea.  In fact, he thinks it really, practically speaking, is the only way to keep current with ASME and a way to keep current with technology.  Elevator technology is a very active area, it is going to be active, and it is changing at a very rapid rate.  These AECOs are like a third opinion.  If a manufacturer sells this technology, that manufacturer certainly thinks it is safe, the Division has to evaluate the equipment to determine whether it is safe, and the AECOs would become a third voice to weigh in.

The Division is currently completing a proposal for adoption of a performance based code into Title 8, and they are scheduling an advisory committee meeting with stakeholders for September 9, which will be held in Oakland at 1:30 p.m.  The Division held a meeting with stakeholders earlier this year, and there was virtually unanimous sentiment at that meeting that this is a good way to proceed.  Thus, the Division is going to propose the package for discussion, which it is hoped, will lead to an actual rulemaking proposal.  The proposal would consist of allowing AECO certification as a way of meeting Title 8 requirements.

There would also be a provision allowing the Division to not be locked in to AECO certification if they determine it is not a good idea.  It is a component certification; an AECO does not necessarily certify an entire elevator system, although it could, but there is a lot of potential to have some components be AECO certified under the performance based code and have other components meet ASME A17.1, which is Article 41 in Title 8.
Mr. Welsh stated that this is an idea whose time has come.  The NRTL concept has worked in the past with technology units.  An elevator is a large technology unit, to be sure, but it does have a black box quality to it in that it is a self-contained, specialized system, and only people who have special qualifications work on and design them.  Although it is a more ambitious concept than we normally think of in connection with NRTL certification, it seems an appropriate way to proceed, and it will not only make the Division’s oversight of elevator safety more efficient and less bureaucratic, it will also improve safety.

Mr. Washington asked whether any other states are considering a performance based code for elevators.  He expressed concern that, in manufacturing equipment to meet California’s standards, which may be more stringent than other states’, the cost of the equipment would then be too high.  In addition, he expressed concern about who would pay the AECO to certify that it meets the standard.  Finally, he expressed concern about the Division reserving the right to make the whole determination.  Mr. Welsh responded that this is something the elevators manufacturers want California to adopt.  In fact, there has been some concern that the Division would be seen to roll over if the standard is adopted.

Mr. Welsh went on to state that this is not just a matter of national standards, it is a matter of international standards.  ASME is attempting to work this issue on an international level.  Some international standards such as ISO are criticized as not being stringent enough, but this is being embraced all over the modern Western world.  There are several states that have adopted performance based code, and this would bring California in line with the more modern jurisdictions not only in the United States, but also in Canada and Europe as well.  It amounts to an alternative in that respect.  The latest available version of specifications in Title 8 is ASME A17.1, which is prescriptive code.  Right now, manufacturers are meeting that if their technology is installed after a certain date or contracted for after a certain date.  If they cannot meet that standard, then they have to apply for a variance.

This provides an alternative for them to not have to comply with A17.1, and it creates an alternative to the variance process.  Thus, the manufacturers like it, and Mr. Welsh expressed the opinion that they would like it even more if the Division and the Board were to take it as is and not question it, but he thinks the Division and the Board need to retain some right of oversight because it is a new program that represents a significant expansion of something that we have been doing already, and a judicious approach is advisable.  That is why the Division thinks it would be necessary to retain the option to have questions answered if they think the certification does not necessarily address an issue.  The whole point is that the Division is trying to reduce unnecessary workload on both the Division and the Board staff.  Today’s consent calendar contained 59 variance applications, and this would dramatically reduce the number of variance decisions the Board has to make and reduce the number of experimental variances that the Division has to issue.  It would be having another organization take care of that, which is a cost the manufacturers have to bear, but they seem quite willing to bear it.
Mr. Welsh stated that the certification process is very transparent.  The documentation required is quite copious, the AECOs are subject to liability if they do not establish effective criteria, and they are truly independent.  This approach will not only be embraced by the elevator installation and repair companies but also by the labor unions themselves that will have union members working on the equipment.

Dr. Frisch asked what risks or problems Mr. Welsh foresees in adopting this code.  Mr. Welsh responded that the first risk is that it is uncharted territory; it sounds like a good idea, but it is not known exactly how it is going to work out.  In addition, there is a concern whether it could turn into a situation where the fox is minding the chicken coop, which was Mr. Welsh’s first concern.  However, he does not think that is the case.  When he looked at the precedent for this and the NRTLs, he found that it was exactly the opposite.  That process is alive and healthy, and there are good checks and balances in the system.  He did state that it is something that will bear watching, which is why the Division needs to retain the discretion to ask for further clarification or ask for something else to be done that may address an issue more adequately, but the Division will be better able to give that oversight because they will not be so involved in the experimental variance process.  He referred to the problem with the Thyssen Krupp elevators, and he stated that that would not have happened if the performance based code had been in place.
Chair MacLeod expressed concern that the concept of a performance based code for elevators is breaking new ground.  When the Labor Code was changed requiring the Board to adopt new elevator standards on an annual basis, that legislation had positions in it, but those positions never materialized.  Thus, the Board is unable to review and promulgate the regulations, which has led to the large number of variance applications that the Board has faced since then.  He stated that he is very unaware of how the performance based code would operate and who the AECOs are.  He is getting the impression that the AECOs certification is going to do what the Board is doing currently.  He asked whether the industry would be certifying itself.

Mr. Welsh responded in the negative, stating that this is an ASME driven process, and the Labor Code puts a premium on all things ASME, so that is the first consideration.  It is an ASME project from the very beginning.  So far the certifications that we have seen have been organizations that are well respected, such as Underwriters Laboratories.  UL has been the gold standard, manufacturers have relied on their certifications for decades, and those certifications have been an assurance that the safest equipment is being used.  The names Mr. Leacox mentioned are all well-respected entities with long track records.  Other groups can be certified, and Mr. Welsh stated that it might get to the point that California will not accept certain certifications if those organizations are not deemed to be acceptable.  However, the concept itself has been tested.  What has not been tested is the level to which this process is being expanded.  He stated that it will be easier to keep track of the organizations wanting to become certified than it will be to keep track of new technology through the experimental variance process.

Mr. Welsh expressed concern that, in the experimental variance process, the Division is learning about new technology from the entity that is creating the technology.  The Division does the best it can with its level of expertise to engage in the experimental variance process, keeping all of the safety considerations in mind, but much of the technology is in the realm of expertise that is beyond that of the Division staff.  The AECOs are groupings of some of the best experts in the technology being reviewed.  In retaining the ability to question the manufacturer even after the AECO certification of the equipment, the Division and the Board get the best of both worlds—we retain the ability to regulate the final installation while at the same time getting the benefit of all of the expertise being used and a level of review that is independent.
Chair MacLeod stated that much of this work is done by committee, and when the people on the committee are manufacturers of the equipment, that is not necessarily independent review.  Mr. Welsh responded that it is not totally independent review, but the A17.1 that was imported into Title 8 was an invention of that same committee.

Chair MacLeod agreed, but stated that the Board and the Division retain some oversight regarding what is and what is not allowed.  Mr. Welsh responded that he was not proposing to give that oversight up.  He stated that some changes were made to conform to the existing regulatory structure, but the Board and the Division accepted the safety provisions in A17.1; in fact, the Labor Code requires acceptance of the ASME standard.  Mr. Welsh stated that the question is really how to retain the necessary oversight to maintain a system of checks and balances if we feel the process is not independent enough, and that oversight will be maintained in the proposed regulations.  He asked the Board to keep an open mind, carefully review the proposal when it is noticed, and there can always be further discussion.
Chair MacLeod responded that the Board would need to review it very carefully, and he expressed the opinion that independent review is an important concept.  If an entity has a fiduciary relationship with a manufacturer is also sits on a committee with that manufacturer, that may not be independent review.  He then stated that he is not familiar with the manner in which these committees are established or who sits on them, but he expressed the opinion that with the right make-up, a manufacturer can get any answer he wants.  Mr. Welsh disagreed with that assessment, stating that he has not seen it happen yet.  The industry certainly has its input, but there are checks and balances, and if one were to question the make-up of the committee, then one would also have to question what has already been adopted into the California regulations.

Chair Macleod stated that he is a proponent of performance based regulations, and he expressed uncertainty that in the case of elevators, which are so technical in nature that a performance based code is the appropriate way to proceed.

Mr. Prescott expressed concern that some parts would be AECO certified and some parts would be ASME certified.  Mr. Welsh responded that he had not said that.  He stated that that some components would be AECO certified and some would rely on compliance with A17.1, not the certification.  We accept certain components already when they are certified as being compliant.
Mr. Prescott expressed concern that because of the parallel certification between A17.1 and AECO, there is the potential for holes in the middle.  Mr. Welsh responded that that is why the Division wants to retain oversight.  The manufacturers need to have flexibility to determine the level of certification they want to have, but the Division has to make sure that the whole thing meets California safety requirements.

Mr. Welsh asked the Board to remember that the Division is already doing this when they grant an experimental variance.  They have to look at the entire design and construction from beginning to end and make a determination that it is safe.  The performance based code would become a tool that the Division can use in making that determination.  The documentation involved in getting the AECO certification does not ask one to engage in a complete leap of faith; it is quite copious.  In fact, it is better documentation than we currently receive in many cases.

2.
Legislative Update
Mr. Beales stated that, in addition to the update in the Board packet, there were additional matters to be mentioned.  Two of the bills, AB 221 and AB 579, have been amended in ways that do not impact Board interests or concerns.  AB 838, which is the indoor heat illness bill, was placed on the Assembly Appropriations Suspense file.  AB 1312, which involves defibrillators, has a sunset provision, and it was amended on August 17 so that the entire statute modified by this bill would not sunset at the same time.  There are provisions of the statute, such as an immunity from civil liability, that are supposed to continue past the sunset of the defibrillator provision.  AB 1494, the Bagley-Keene amendment, has passed the legislature and has now been chaptered, which means it is part of the laws of the state of California.  Another bill having to do with a report to the legislature that is supposed to be jointly prepared by the Division and the Appeals Board, AB 1561, was passed by the Senate Appropriations Committee on August 17.

SB 477, by Senator Flores, up until August 17 had to do with urban renewal and redevelopment, but those provisions were taken out of the bill, and they were replaced with provisions concerning heat illness.  The bill essentially mirrors the Division’s emergency rulemaking Alternative 2 that was considered at the Board’s July meeting.  There are some differences, however, the most significant of which is that it does not have a provision limiting it to outdoor workplaces.  Thus, if this bill were enacted, the provisions would apply to employers, regardless of whether they had people working outdoors or indoors.  Even though it is obvious that some of the provisions, such as the provision of shade, might be ludicrous if applied to workplaces inside a building, other provisions, such as the high heat provisions, may indeed be things that someone could argue apply employers indoors as well employers outdoors.  Also, the fact that this is a statute rather than a regulation may have an impact in which it was enforced.  If it were enacted, it would be part of the Labor Code, not a Title 8 regulation, and therefore, it would not be citable.  It would be enforceable through the criminal sanctions in the Labor Code.  He emphasized that this was not a comment either way as to whether the bill is a good idea or a bad idea, it is just to give the Board an idea of what it provides and what is included.
Dr. Frisch asked about the status of SB 477.  Mr. Beales responded that it had originated in the Senate, but it has gone to the Assembly where it was amended.  In order for the bill in its amended form to proceed to a vote in the Assembly, there has to be a waiver of the Assembly rules.  The manner in which the rules are waived would determine what committee hearings, if any, must take place before there is a vote on the Assembly floor.  Even though the time for holding policy committee hearings has passed, the rule waiver can specify what hearings take place and how.  If in fact the bill passes the Assembly, it would then have to go back to the Senate for Senate concurrence with the changed version of the bill.

3.
Executive Officer’s Report
Mr. Manieri stated that Board staff plans to notice the heat illness standard for the October 15, 2009, public hearing in Oakland.  Because of that, diacetyl has been pushed back to the November public hearing.

A recruitment package for an Associate Safety Engineer, which includes a duty statement and other required information, and that was submitted to Personnel on August 10.  A final filing date of September 10 or until filled is requested for that position.  Board staff plans to use a 2008 Associate Engineer list of candidates for the first round of interviews.

Board staff conducted an advisory committee on August 19 on the issue of rough terrain forklift trucks, and there is additional advisory committee activity coming up.  Mobile and Diesel Engine Sources, based on Petition File No. 505, is set for August 27, and a two-day advisory committee on scaffold planks is scheduled for September 2 and 3.  Consideration of an update of the Title 8 pile driving standards to consider a new ANSI standard is set for September 9.  Further advisory committee activity is contemplated for the last quarter of this year to consider the use of broadband back-up alarm technology and wheel-guarding for rubber tired gantry trucks at marine terminals.  Both of those were petition-initiated.
Board staff is continuing to develop a prospective rulemaking calendar for the coming year through the development of briefing sheets and research information for internal review, and Board staff is receiving Form 9s from the Division for some work in that regard for next year.

4. Future Agenda Items

None requested.
D.
ADJOURNMENT

Chair MacLeod adjourned the Business Meeting at 11:58 a.m.
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