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I. 
PUBLIC MEETING
A.
CALL TO ORDER AND INTRODUCTIONS

Chair MacLeod called the Public Meeting of the Occupational Safety and Health Standards Board (Board) to order at 10:00 a.m., August 21, 2008, in the Auditorium of the State Resources Building, 1416 9th Street, Sacramento, California.
ATTENDANCE 


Board Members Present
Board Members Absent

Chairman John MacLeod 
José Moreno

Jonathan Frisch, Ph.D.
Bill Jackson
Jack Kastorff
Steve Rank
Willie Washington


Board Staff
Division of Occupational Safety and Health

Marley Hart, Executive Officer
Len Welsh, Chief

David Beales, Legal Counsel 
Deborah Gold, Senior Safety Engineer

Mike Manieri, Principal Safety Engineer
Bob Barish, Senior Safety Engineer

Tom Mitchell, Senior Safety Engineer


Bernie Osburn, Staff Services Analyst
Chris Witte, Executive Secretary

Others present

Bruce Wick, California Professional Association

of Specialty Contractors
Sean Barry, UC Davis
Terry Thedell, Sempra Energy
Steve Johnson Associated Roofing Contractors

Buck Cameron, BAC
Tina Kulinovich, OSHA Region IX

Richard Harris, Roofing Contractors Association
Guy Prescott, Operating Engineers Local 3


Larry Pena, Southern California Edison
Elizabeth Treanor, Phylmar Regulatory Roundtable

Roger Richter, California Hospital Association
Jennifer McNary, Department of Public Health

Vickie Wells, San Francisco Dept. Public Health
Elizabeth Reay, Animal Health & Food Safety Laboratory

John Pronk, Department of Fish & Game
LeAnna Williams, County of San Bernardino


Eileen Yamada, CDPH
John Vocke, PG&E


Mike Shanteler, California Teachers Association
Mike Horowitz, DOSH


Mila Richmond, DCCS
Charles Craig, Foster Farms


Dan Leacox, Greenberg Traurig
Lily Kaneshige, Kaiser Permanente


Mark S. Stone, VRT Insurance Services
Rick West, CVC Construction


Lisa Barbato, SEIU
Steve Hackett, Napa County

Stephanie Williams, Contra Costa County Sheriff
Nikki Baumrind, CDCR

Sharlyn Hunsu, SEIU
Stephen Derman, Medishare


Deanna Furman, California Nurses Association
Wendy Holt, AMPTP


Marcia Dunham, PG&E
Gabrielle Heenan, CDPH


Bill Taylor, City of Anaheim
Patrick Bell, DOSH


Robert Ford, Department of Fish & Game
Allyce Kimerling, DOSH


Chris Laszez-Davis, The Environmental Quality


Organization
Barbara Materna, Ph.D., CDPH


Kevin Bland
Barbara Cotton, The Cotton Group


Bo Bradley, AGC of California
Mark Catlin, SEIU


Bonnie Kolesar, CDCR
Teresa Fricke, San Bernardino County Sheriff


Jamie Khan, AGC
Judi Freyman, ORC Worldwide


Robyn Alongi, California Dental Association
Ken Burt, California Teachers Association


Stephen T. Kubo, CDPH
Darin Wallace, Production Framing Systems


Charles Corsiglia, Foster Farms
Kevin Thompson, Cal-OSHA Reporter

B. 
OPENING COMMENTS

Chair MacLeod indicated that this portion of the Board’s meeting is open to any person who is interested in addressing the Board on any matter concerning occupational safety and health or to propose new or revised standards or the repeal of standards as permitted by Labor Code Section 142.2.

Steve Johnson, Director of Safety and Compliance Services for the Associated Roofing Contractors of the Bay Area Counties; Bruce Wick, Director of Risk Management for the California Professional Association of Specialty Contractors; Buck Cameron, representing the Bricklayers and Allied Crafts; and Kevin Bland, representing the California Roofing Contractors Association, the California Conference of Mason Contractor Associations, and the California Framing Contractors Association, all spoke in support of the adoption of New Section 1530.1, Control of Employee Dust Exposure from Concrete and Masonry Operations.

C. 
ADJOURNMENT

With no further comments, Chair MacLeod adjourned the Public Meeting at 10:08 a.m.
II. 
PUBLIC HEARING


A. 
PUBLIC HEARING ITEM

Chair MacLeod called the Public Hearing of the Board to order at 10:08 a.m., August 21, 2008, in the Auditorium of the State Resources Building, 1416 9th Street, Sacramento, California.
Chair MacLeod opened the Public Hearing and introduced the first item noticed for public hearing.

	1.
	TITLE 8:
	GENERAL INDUSTRY SAFETY ORDERS
Division 1, Chapter 4, Subchapter 7, Article 109

Section 5199

Aerosol Transmissible Diseases


Ms. Gold summarized the history and purpose of the proposal and indicated that the package is now ready for public comment and the Board’s consideration.
Elizabeth Treanor, Director of the Phylmar Regulatory Roundtable, spoke in support of the proposal, commending the staff and advisory committee participants for the work performed in its development and thanking Ms. Gold for her availability and willingness to answer questions.  Ms. Treanor then summarized her written comments regarding suggested changes to the proposal.  Kevin Bland, representing RCA and CFCA; Bo Bradley, Director of Safety, Health, and Regulatory Services for the AGC of California; and Bruce Wick, Safety Director for CalPASC, all expressed agreement with Ms. Treanor’s comments.
Barbara Materna, Ph.D., Chief of the Occupational Health Branch of the California Department of Public Health (CDPH), spoke in support of the proposal and summarized written comments submitted by CDPH.

Dr. Frisch asked Dr. Materna whether the expense associated with implementation of the various measures required in the proposal is unreasonable for employers with incidental exposure such as referring employers.  Dr. Materna responded that the risks would need to be weighed.  All of the steps taken by employers to prevent disease and injury cost money to a certain extent, and that expense needs to be balanced with a determination of the employers’ position should they be unprepared at the beginning of a pandemic flu epidemic.  In less controlled or non-hospital situations, there must be some forethought or some compliance with the steps in the proposal, and the commitment of CDPH is towards better preparing for high-risk situations, which could have serious consequences.
Dr. Frisch asked Dr. Materna whether it was her perception that due deliberation about weighing the cost versus the risk occurred in the advisory committee process.  Dr. Materna responded that this had been the most extensive advisory committee process she had ever seen for a proposed standard.  Not only was it extensive, but it was also tailored to each and every one of the employer groups that is covered under the proposal.

Dr. Frisch asked Dr. Materna whether research institutions should be exempt from the proposal, as they are subject to federal oversight from National Institutes of Health (NIH), Centers for Disease Control (CDC), and Biosafety in Microbiological and Biomedical Laboratories (BMBL), and whether federal oversight provides equivalent requirements that would exempt research institutions.  Dr. Materna responded that without a standard like the proposal, there is no opportunity for an employee faced with the risks to have enforceable protections.  She emphasized that she was not speaking for CDPH in this answer, but this statement was her opinion as a health and safety professional.  The proposal makes many existing guidelines enforceable, which in her opinion, is a good step toward the protection of workers.
Deanna Furman, Legislative and Community Advocate for the California Nurses Association (CNA), summarized CNA’s written comments.

Dr. Frisch asked whether the CNA shares the Division’s concerns regarding surge capacity and the need for annual fit testing of respiratory equipment, and he asked what measures the CNA sees as an alternative if the annual fit testing rule were adopted and employers were faced with a surge situation.  Ms. Furman responded that surge protection is addressed in the CNA’s written comments.

Sean Barry, Campus Biological Safety Officer in the Environmental Health and Safety Department of UC Davis, expressed concern about section (f) regarding laboratories.  In response to Dr. Frisch’s question regarding the exemption of research facilities in view of federal mandates for such facilities, Mr. Barry stated that they are required to have an institutionalized safety committee review all research, research labs, and research activities on all of the UC campuses, and that requirement has been in place with NIH since 1974.  It was originally directed at recombinant DNA research in particular.  Then, as now, much of that research involves microbes and pathogenic microbes, not only for the sake of investigating them, but also using them to perform other kinds of recombinant work.  Thus, throughout the university system is an institutionalized safety committee that has reviewed that kind of infectious agent research for almost 40 years, and the committee is specifically charged with performing a risk assessment on every piece of research.  The proposal as written does not allow space for risk assessment, and it is Mr. Barry’s impression that the safety committees would feel that they were being second-guessed by the proposal.
Mr. Barry stated that the list of pathogenic organisms in Appendix D does not seem to make allowance for the use of metaviral or other viral methods (?) and other genetically modified agents that are quite useful for all sorts of genetic investigations.  To even suggest that Biosafety level 3 containment for something like that is not rational.

Dr. Frisch asked whether, under the proposal, the safety committee would still be able to perform risk assessments, but they would not be able to place safety measures below the minimum level set by the proposal.  Mr. Barry responded that the problem is that there does not appear to be a firm minimum level.  There are measures set by the CDC and measures set by the proposal, and there is no differentiation between the two.
Dr. Frisch asked how often the risk assessments occur—whether they are daily, monthly, annually, etc.  Mr. Barry responded that every principal investigator, every faculty member on campus who proposes to do any kind of research with an infectious agent or recombinant DNA construct has to have a use authorization.

Dr. Frisch asked whether, presuming there was a reason to vary from the requirements of the proposal, a researcher could apply for a variance based on equivalent safety measures that are available.  Mr. Barry responded that the principal investigator is always interested in keeping things safe and also do-able under the circumstances of the research.  Thus, a researcher would present a proposal to the committee for what the research is intended to accomplish, how the research would be performed, and what the risks are and how those risks would be kept at an acceptable level.  The committee reviews the proposal and decides whether it is reasonable.  If it is not, the committee either will not approve the proposal or approve it with provisions.

Dr. Frisch asked whether there is a hard line between research laboratories that would be subject to safety requirements and clinical laboratories that may handle aerosol infectious diseases for a clinical purpose.  He asked whether an employee might become confused as to whether he or she is subject to the regulations in the proposal.  He stated that many of the laboratories on campus to which he had been exposed did not have a hard division between clinical and research activities.  He expressed concern that, should exempting such laboratories from the proposal, there is the potential for confusion as to whether the employees should be following the state regulations or the federal oversight regulation.  He asked how the university proposed to assure that such confusion would be minimized or eliminated.  Mr. Barry responded that while there are some researchers that perform some diagnostic work, there is generally a difference between the structure of a clinical lab and a research lab.
Chair MacLeod asked whether it was Mr. Barry’s opinion that subsection (f) conflicts with state regulations.  Mr. Barry responded that subsection (f) is redundant with what the lab does under federal law and guidelines.
Bill Taylor, Safety Manager for the City of Anaheim, stated that he was supportive of the proposal and summarized his written comments regarding suggested changes to the proposal.
Dr. Frisch commented that peace officers have a potentially substantial role in the event of a pandemic scenario or other type of surge event.  He asked how the City of Anaheim addresses the issues of infectious disease in the police department.  Mr. Taylor responded that adequate respiratory protection would be provided as required by protocol and best practices.
Dr. Frisch asked if all of the officers of the Anaheim Police Department are fit tested and respirator qualified.  Mr. Taylor responded affirmatively.

Dr. Frisch asked if that policy was consistent across the state of California.  Mr. Taylor responded that he could not speak for other jurisdictions, as he did not have the authority to do so.

Roger Richter, Senior Vice President of Professional Services for the California Hospital Association (CHA), commended the Division staff for convening the advisory committee meetings and for their availability to answer questions.  He went on to summarize CHA’s written comments.
Dr. Frisch asked why an alternative respirator questionnaire is necessary; he expressed uncertainty as to why the respirator questionnaire required under the respiratory protection regulation is inadequate for the purposes of aerosol transmissible disease control.  Mr. Richter responded that the alternative questionnaire is easier to complete than the other and provides information more succinctly.

Dr. Frisch asked whether, in that case, the alternative questionnaire should be used for all respirators.  Mr. Richter responded that he is not qualified to answer that question.

Dr. Frisch stated that he would appreciate more information regarding why an alternative questionnaire is necessary.

Vicky Wells, Director of Occupational Safety and Health for the City and County of San Francisco Department of Public Health, commended Division staff for the extensive advisory committee process and their availability to answer questions, and she summarized her written comments.

Dr. Frisch thanked Ms. Wells for her participation in the advisory committee process, and he asked her whether all peace officers in San Francisco are fit tested and respirator qualified.  Ms. Wells responded that that was not necessarily the case.  The San Francisco Police Department does have a respiratory protection program and they are exploring medical surveillance for all of their personnel.  There are certain units within the police department that have been fit tested for specific respirators, and they have loose-fitting PAPRs in patrol cars that do not require fit testing.  However, every police officer in San Francisco has not been fit tested.
Dr. Frisch asked Ms. Wells whether police vehicles or other types of vehicles in certain configurations would meet the ventilation requirements.  Ms. Wells expressed her opinion that it would be possible, provided that the vehicles are configured in the same way, but she did not know whether they were configured the same way.  She stated that between the police and the sheriff’s department, the configurations of the vehicles are slightly different, and she did not know if the different configurations would be consistent enough among the various vehicles to make that feasible.  She stated that it may become easier in the next two or three years, as she has been given to understand that because of side-curtain air bag requirements, people may no longer be transported in the back of police cars; it all may be done in paddy wagons, in which case more consistency would be feasible.
Mark Catlin, Industrial Hygienist with Service Employees International Union (SEIU), spoke in support of the proposal and summarized SEIU’s written comments.

Dr. Frisch expressed concern about the exemption to subsection (g)(6)(B)(3) regarding biannual fit-testing for employees who do not perform high hazard procedures and stated that he is disinclined to agree with that exception.  The letter from Dr. Schulte of NIOSH highlighted some of Dr. Frisch’s concern about the issue.  He agreed with Mr. Catlin that action based on speculation or a presumption of findings in the future could weaken rather than strengthen the proposal.  However, Dr. Frisch stated that the argument about how to deal with surge capacity and ensuring safety during a surge event has some merit.  He asked that the Division consider whether alternative measures may be placed in the proposal in lieu of the annual fit testing that might provide a degree of comfort that equivalent safety is being maintained while there is no testing being performed.
Dr. Frisch referred to written testimony concerning the use of N95 masks as an acceptable baseline, and he expressed confusion regarding the basis for selecting the N95, rather than another respirator, as the baseline.  He asked whether there was some scientific reference that showed adequacy of the N95 as opposed to other respirators.  Ms. Gold responded that the studies on the N95 respirator are mixed.  There is clear evidence that N95 respirators would provide better protection than surgical masks.  There is some concern that the particle size that is used to test respirators is not the appropriate particle size; this research is very new.  She stated that the reason N95s are included in the standard is that the N95 is the CDC and NIOSH current recommendation.  She stated that the state of California, many employers, and the federal government have stockpiled millions of N95 respirators in case of a pandemic flu.  N95 respirators were used to protect against SARS in Canada; they did not provide perfect protection, but studies show that they did provide some protection.  The current issue is how much our health care system can absorb and the amount of protection an N95 respirator provides.
Dr. Frisch stated that, while he understands that higher levels of respirators become increasingly unpleasant to use and thus discourage proper use leading to compliance issues, he would like to see a breakdown of why the Division settled on the N95.

Ms. Gold stated that the question of the particle size against which the respirator is to defend in respiratory aerosols is not clear.

Dr. Frisch asked whether the Board had ever granted any variances for the annual fit-testing requirements.  Mr. Manieri responded negatively.  Ms. Gold responded that such a record would go back only to the late 1990s because before that there was no fit-test requirement.

Dr. Frisch agreed with SEIU’s comments regarding non-medical home care.  He stated that it seems that non-medical home care is an arena that will need to be addressed by the proposal.

He expressed concern regarding the special treatment of dental offices.  He stated that he understands it, but he is still uncomfortable as to whether such special treatment under the proposal is simply an attempt to mollify dental employers.  He expressed uncertainty as to whether the dental employers’ objections to the proposal were simply because they do not want to implement the measures called for or whether they do not have exposures that are of concern.  In particular, he is concerned about dental offices that have a screening process in place and do not deal with patients that may have aerosol transmissible disease.  Ms. Gold responded that that language was consistent with the guidelines for infection control in dental offices.  Dr. Frisch wanted it to be clear in the record that the Board is not catering to special interests, but that there is a good, scientific basis for this exception.
Dr. Frisch stated that he had several conversations with peace officers recently, and he expressed concern that subsection (a)(1)(C) is unclear about the definition of “police services.”  It appears to be a rather broad arena of work, and it may be worthwhile to clarify it or narrow the definition.  He expressed concern that it is not uniform in the state of California that peace officers would be respirator qualified, and he asked that the proposal is reviewed to ensure that it is providing a consistent level of safety across the state of California and not be swayed by individual departments which may have a stronger program than others.  His primary concern with this proposal is that it is establishing a scientifically defensible base.  The goal is to establish a level that makes sense for everyone in California.

Dr. Frisch went on to express concern with the issue of cleaning of vehicles.  One of the peace officers to whom he spoke recently had indicated that, in that particular police department, there is no protocol for disinfection of the rear of the vehicle.  Dr. Frisch expressed concern about how decontamination procedures fit in for referring employers.  It seems that referring employers are not really required to have decontamination procedures.  It does not appear that subsection (e)(1)(B) applies to referring employers.
Dr. Frisch asked whether the proposal would apply to a volunteer health care provider who is not receiving compensation, such as those in free clinics.  Mr. Welsh responded that the Division does not have jurisdiction over volunteer workers as a general principle.  He indicated that the Division does have jurisdiction if there is a business entity that is taking on the volunteer workers and those volunteer workers might be doing something that is exposing another worker to a hazard.  Dr. Frisch asked Division staff to research whether there is a way in certain circumstances to cover workers who are providing their work without compensation; it seems that that would be valuable.  Mr. Welsh responded that the Division would explore that issue.

Dr. Frisch expressed discomfort with the proposal whereby research institutions would be exempt.  He does not see that there is an additional requirement being imposed.  He is sensitive to the argument about recombinant DNA research and how a researcher may end up with a pathogen that is non-virulent.  It would appear to Dr. Frisch that there is a way around that problem without creating a separate exemption.  He expressed great concern that the guidelines mentioned are just guidelines and are not required.  Mr. Welsh stated that the Division has some enforcement records with regard to the bloodborne pathogens standard that indicate that academic research facilities have a history of noncompliance.  Dr. Frisch agreed and indicated that he would be very skeptical of providing an exception for an academic environment.  He stated that the BMBL had been used as the basis for many of the requirements in the proposal, and there does not appear to be a great difference between what is expected in the proposal and the guidelines to which academic institutions are already subject.
Dr. Frisch stated that the training implications on pages 12, 28, and 29 of the proposal are that there would have to be a classroom setting training with an instructor, which is an outdated mode of training.  He suggested that other training modalities such as with web training with telephonic consultation be considered.  Given the complexity of this arena, that sort of training may be preferable to a traditional classroom setting.

He expressed concern about the issue of “hand-off” of a patient from employer to employer.  There is a responsibility implied that the employers communicate about the risk, and it is analogous to a multi-employer worksite, where there are different employers that are exposed to the same hazard, there is an obligation for those employers to be communicating among one another.  He expressed uncertainty whether it is clear in the proposal what that responsibility is, and it is going to be very important that that responsibility is emphasized.

Dr. Frisch expressed further concern regarding Physicians or Other Licensed Health Care Professionals (PLHCP) being permitted to self-determine their statistics in the event of any exposure.  He suggested that if a qualified health care worker is also able to determine for his or herself if they are in need of a precautionary removal, there could be a potential conflict of interest.  If it is a PLHCP that is potentially subject to the removal requirement, it ought to be a different PLHCP that makes that determination.  He suggested that the language be clarified to indicate that.

He stated that if a public health authority determines that the flu is expanded into the “shoulder” months of March and October, there ought to be some flexibility to allow for the influenza feature.  The flu is not confined to the months between and inclusive of November and February.  There should be some sort of public health guideline or public notice that the flu is still in place.

Dr. Frisch asked whether the Division had determined whether or not the prison industry had demonstrated equivalent safety that would not necessitate their spending all the money to implement the controls required in the proposal.  He stated that there is an argument that insufficient research was performed regarding the cost to state agencies.  Ms. Gold responded that the CDCR had been actively involved in the advisory committee process, and that the Division would have to track back to determine whether or not that was a valid argument.

Dr. Frisch expressed discomfort with whether there is a specific set of documents that should be used as the threshold to be included in the proposal rather than any CDC or CDPH recommendation.  Recommendations can take a variety of forms, and he expressed concern that the proposal should be more precise about what sort of notice is expected to be considered added to the list or on the list in Appendices A and C.

Dr. Frisch stated that this is the most amazing rulemaking he had seen in a long time, and the reason for that is the work of Ms. Gold, Mr. Nakamura, Mr. Welsh, and other staff at the Division put into it.  He stated that they had gone above and beyond anything he had seen in a long time for providing a detailed process that has resulted in a very complicated and well-done regulation.  They had considered the public’s point of view in every permutation, and they had made a dedicated effort to ensure suitable controls and rational approaches are in place.  He commended Ms. Gold and the Division staff for their work to that end.

Chair MacLeod also commended the Division staff for their work on the proposal, and he thanked the Board staff for their work on the proposal as well.
Mr. Welsh stated that the proposal had really been Ms. Gold’s project, and she had done a remarkable job on it.

Chair MacLeod adjourned the hearing for a brief recess at 11:54 a.m.

Chair MacLeod resumed the hearing at 12:09 p.m., and introduced the next item noticed for public hearing.
	2.
	TITLE 8:
	GENERAL INDUSTRY SAFETY ORDERS
Division 1, Chapter 4, Subchapter 7, Article 109

New Section 5199.1

Aerosol Transmissible Diseases—Zoonotics


Ms. Gold summarized the history and purpose of the proposal and indicated that the package is now ready for public comment and the Board’s consideration.

Ms. Treanor summarized her written comments.  Terry Thedell, Health and Safety Advisor with Sempra Energies; Larry Pena with Southern California Edison; Bo Bradley, on behalf of the AGC of California and Kevin Bland; Bruce Wick for CalPASC; and John Vocke, attorney with Pacific Gas and Electric Company, all spoke in support of Ms. Treanor’s comments.
Dr. Thedell also summarized his own written comments.

Dr. Frisch asked whether Sempra had procedures in place to avoid Zoonotic Aerosol Transmissible Disease (ZATD) when they encounter the incidental circumstances described in Dr. Thedell’s comments.  Dr. Thedell responded affirmatively, stating that Sempra’s employees had not seen any type of ZATD other than hantavirus.
Dr. Frisch asked whether Sempra had a procedure in place to keep track of other alerts that may be of concern to employees.  Dr. Thedell responded that they are watching as things evolve, but they have not encountered anything but hantavirus.

Mr. Pena also stated that Southern California Edison (SCE) has concerns regarding the proposal, specifically with regard to avian ATD’s.  He stated that their concerns were somewhat unique because of the level of exposure.  In Southern California there are approximately 1.4 million wood structures and approximately 350 transmissions field towers that sometimes are [inaudible].  Subsection (d)(1)(C)(4) addresses personal protective equipment, and clothing (?) that may be used by employees causes concern, in addition to the conditions under which these employees are going to be asked to work (?).  He also noted that, with the proposal, it is necessary to be mindful of heat exhaustion and other heat related illnesses.  The concern is that use of full-body protective equipment consisting of a synthetic, plastic material when climbing wooden structures for the sole purpose of removing a bird’s nest could cause or exacerbate heat illness symptoms.  He also stated that there would be situations in which for the sake of reliability and continuity of electrical service, employees will have to remove birds’ nests and sometimes bird fatalities from [inaudible] structures while wearing this personal protective equipment.  There are also high voltage safety orders which require the use of material that is not synthetic in nature because it is non-conductive.
Dr. Frisch asked Mr. Pena to describe alternative methods of personal protective equipment SCE has in place to protect employees from zoonotic airborne infectious diseases that would supply the Board with comfort that there was equivalent safety.  Mr. Pena stated that SCE’s research does not indicate transmission between wild birds and human beings.

Dr. Frisch commented that, beyond avian influenza, there is plenty of evidence and literature that indicate transmission from animal to human of other diseases, including some avian species.  He asked Mr. Pena what equivalent measures SCE has in place that would provide equivalent safety to the proposal.  Mr. Pena responded that SCE uses a chlorine-water mixture to wet down a nest or nesting area, removes those materials with extrusion tools or protective latex gloves, inserts them into a bag, and disposes of them.

In addition to her expression of support for Ms. Treanor’s comments, Ms. Bradley stated that the construction industry does have measures in place that address the disposal of dead animals.
Dr. Materna summarized her written comments and expressed support for the proposal.
Dr. Frisch asked whether the argument of the construction and utility industries regarding incidental exposure and personal protective equipment had merit.  Dr. Materna responded that as she is not an expert in that area, she would consult with her colleagues at CDPH and provide that answer at a later time.
Mr. Welsh commented that some of the testimony, in particular from Dr. Thedell, indicated that the utility industry believes that they are covered by sections in the proposal other than (a)(2)(A), and Mr. Welsh wanted clarify that those operations would only be covered by (a)(2)(A), which basically instructs employers to deal with incidental exposure under their Injury and Illness Prevention Programs.
Chair MacLeod asked Dr. Materna asked whether her testimony at this hearing was that of the CDPH.  Dr. Materna responded affirmatively.

John Vocke, Attorney for Safety, Health, and Claims for Pacific Gas and Electric Company (PG&E), commented that Mr. Welsh’s remarks had allayed some of his concern regarding the scope of the proposal.  He stated that in addition to dealing with birds encountered at their facilities, PG&E also has an avian protection program.  They go out and try to mitigate some of the impacts of utility operations on threatened and endangered species.  The proposed standard could have a negative impact on that program.
Charles Corsiglia, Manager of Veterinary Services for Foster Farms, commended Ms. Gold on her outreach to the animal industry in the development of this proposal.  He stated that much of the proposal had come from the animal industry.
Dr. Frisch commented that Dr. Corsiglia’s facilities are somewhat unique in that Foster Farms has extended protections to keep people out who are not involved in the operations of the facilities.  He asked Dr. Corsiglia what happens when a visitor or an employee of another company providing services to Foster Farms’ facilities needs to access areas that are restricted.  Dr. Corsiglia responded that animals that are not exposed to a disease do not tend to get sick.  He stated that in the case of utility employees and delivery employees that must enter the facilities, Foster Farms works very closely with those companies to keep them informed of the required security procedures.  They have to wash vehicles coming onto the property, and they must don protective clothing such as boots, coveralls, and hairnets.  Thus, Foster Farms can be assured that no one is bringing an illness to the animals.

Mark Catlin with SEIU, spoke in support of the proposal.

B.
ADJOURNMENT

Chair MacLeod adjourned the Public Hearing at 12:51 p.m.
III. 
BUSINESS MEETING


Chair MacLeod called the Business Meeting of the Board to order at 1:00 p.m., August 21, 2008, in the Auditorium of the State Resources Building, 1416 9th Street, Sacramento, California.
A. PROPOSED SAFETY ORDERS FOR ADOPTION
	1.
	TITLE 8:
	CONSTRUCTION SAFETY ORDERS
Chapter 4, Subchapter 4, Article 4
New Section 1530.1

Control of Employee Dust Exposure from Concrete and Masonry Operations
(Heard at the December 13, 2007, Public Hearing)


Mr. Barish summarized the history and purpose of the proposal, noting that it had been modified as a result of public comment, and he indicated that the package is now ready for adoption.
MOTION

A motion was made by Mr. Kastorff and seconded by Mr. Rank that the Board adopt the proposed safety order.

Mr. Jackson expressed dissatisfaction with the quality of the responses that have been prepared to the comments received during the December 13, 2007, public hearing and the written comments.  He specifically raised the question of whether this proposal met the statutory requirement for “necessity.”  The response to comments attempts to answer this concern stating, “With respect to necessity, in the course of the two advisory committees held in early 2007 on this proposal, the Division was provided with, and identified from its own research, numerous laboratory and field studies documenting the potential for overexposures to respirable crystalline silica from the operations covered by the proposed standard, and stating that the one of these studies that was the clearest and most comprehensive was included as a Document relied Upon in the Initial Statement of Reasons.”

Mr. Jackson stated that the Government Code states that "necessity means the record of the rulemaking proceeding demonstrates by substantial evidence the need for a regulation to effectuate the purpose of the statute, court decision, or other provision of law that the regulation implements, interprets, or makes specific, taking into account the totality of the record.  For purposes of this standard, evidence includes, but is not limited to, facts, studies, and expert opinion.”
Mr. Jackson further stated that the initial statement of reasons states that “Uncontrolled employee exposures to dusts generated from the cutting and grinding of concrete and masonry materials have been documented to greatly exceed the allowed levels (Permissible Exposure Limits -PELs) stated in Section 5155.”  There is no evidence of this in the record.  The Division has not provided documentation of any California employees overexposed to silica or that any of the operations identified in the proposed regulation result in an eight-hour time-weighted average exposure to silica in excess of the PEL.  The Initial Statement of Reasons does make reference to one document that was relied on.
Mr. Jackson went on to say that while there may be some places of employment where employees are or have been exposed to silica in excess of the PEL, that is a problem of the Division not enforcing the existing regulations.  He recalled that at the public hearing the then Acting Director, Len Welsh, explained that one of the reasons this proposed regulation was necessary was that enforcing the provisions of Section 5155 was administratively difficult for the Division.  For instance, Section 5155(e) already requires that, “Whenever it is reasonable to suspect that employees may be exposed to concentrations of airborne contaminants in excess of the levels permitted in section 5155(c), the employers shall monitor (or cause to have monitored) the work environment so that exposures to employees can be measured or calculated.”  The same section goes on to require that “When exposures to airborne contaminates are found or are expected to exceed the allowable levels, measures to control such harmful exposures shall be instituted in accordance with section 5141.”

Section 5141 establishes a hierarchy of engineering, administrative and respiratory protection controls to protect employees from harmful exposures.

At the Public Hearing Mr. Jackson also questioned the unnecessary duplication of the existing training requirements in Sections 1509 and 3203.  He stated that the response to comments rationalizes this duplication by saying, “With regard to the comment on training, the proposed requirements were reviewed at two advisory committee meetings in early 2007, which were well attended by both labor and employer representatives.”  He had closely reviewed the Draft Meeting Summaries the Division prepared to document the discussions held during those committee meetings.

Mr. Jackson further stated that the Division is proposing to fix a purported problem by requiring all employers who might use powered tools on concrete or masonry materials to use a dust reduction system and require extensive employee and supervisor training whether or not there is a silica exposure in excess of the PEL.  This is much like the petition the Board voted to deny last month.  The Division has all the tools necessary to require employers to protect employees from the hazards associated with over exposure to silica.

Mr. Jackson continues to believe that this proposed standard is unnecessary.  He expressed his intention to vote against its adoption, and he strongly encouraged the other Board Members to do so as well.
Mr. Rank spoke in support of adoption, stating that he views the standard from a practical standpoint of what really happens in the field.  He stated that after just 30 seconds of cutting concrete or masonry blocks, the employee is covered with silica or concrete dust.  Despite the lack of definite statistics from the Division, he stated that there is common sense in adding precautions such as water to hot-cutting operations or cutting masonry blocks or foundation to prevent the dust from clouding the air and containing that dust.
Mr. Washington expressed uncertainty about the necessity for the standard and stated that he would, in the future, carefully review all rulemaking packages to ensure that they meet the requirements of necessity and non-duplication before approving them.
Dr. Frisch asked Mr. Rank to explain what the proposal would do that existing standards do not do.  Mr. Rank responded that the proposal details requirements for dust reduction systems to be used and specific training.

Dr. Frisch asked Mr. Jackson about the “down-side” of adopting the proposal.  Mr. Jackson responded that he does not know what the levels of exposure, indicating that there is no specific information regarding exposures in the record, and that this seems to be an alternative agreed to by the advisory committee to avoid legislation that would have addressed changing the PEL for silica.
Dr. Frisch asked whether, as a practical matter, the proposal would impose unnecessary regulations on employers.  Mr. Jackson responded that he did not know because he was not led to believe that the employers were comfortable with disagreeing with the rulemaking proposal.  They chose the lesser of two implied evils.
Mr. Kastorff spoke in support of the proposal, stating that while the effective enforcement of the existing regulations may solve the problem, it had been the consensus of both labor and management at well-attended advisory committees that the proposal was necessary.
Chair MacLeod stated that the issues expressed by Mr. Jackson were familiar to him from his time as Executive Officer, and he stated that if questions were raised regarding the necessity for the standard or duplication of standards during the Office of Administrative Law’s review, they would notify the Board before approving the standard.
A roll call was taken, and all members present voted “aye,” except Mr. Jackson, who voted “no.”  The motion passed.
	2.
	TITLE 8:
	GENERAL INDUSTRY SAFETY ORDERS
Chapter 4, Subchapter 7, Article 11
Sections 3412, 3413, 3414, and 3416

Outdoor Advertising Structures—Fall Protection
(Heard at the March 20, 2008, Public Hearing)


Mr. Manieri summarized the history and purpose of the proposal, noting that it had been modified as a result of public comments, and he indicated that the package is now ready for adoption.

MOTION

A motion was made by Mr. Jackson and seconded by Dr. Frisch that the Board adopt the proposed safety order.

Mr. Rank expressed concern regarding the length of the lanyard as opposed to use of a positioning device.


Mr. Manieri responded that there is nothing the standard preventing the use of a positioning device or a fall restraint device.
A roll call was taken, and all members present voted “aye.”  The motion passed.
B.
PROPOSED VARIANCE DECISIONS FOR ADOPTION


Mr. Beales summarized the variance decisions for adoption and requested that it be modified to indicate that the decision for Variance File No. 08‑V‑096, Gold Coast Ingredients, was to deny the application, and he asked that the Board approve the consent calendar with that modification.
MOTION


A motion was made by Dr. Frisch and seconded by Mr. Jackson to adopt the consent calendar as proposed by Mr. Beales.
A roll call was taken, and all members present voted "aye."  The motion passed.
C.
OTHER

1. Heat Illness Update
Mr. Welsh stated that there was one occupational heat illness related fatality, an improvement over both 2005 and 2006.  This summer, there have been a number of fatalities, and the Division is still in the process of determining which are heat related and which are not, but most are going to turn out to be heat related.  There has been particular focus in the media on occupational fatalities in agriculture.  He stated that there has been speculation that the standard should be modified, but Mr. Welsh is unsure whether that will be necessary.  The Division is “ramping up” enforcement efforts.  They started a Special Emphasis Program in 2005 after the emergency standard was adopted, and they conducted 79 inspections that summer.  The Division performed over 200 inspections in 2006, and in 2007, the conducted over 1,000 heat illness related investigations.  These investigations resulted primarily from sweeps, but also in response to a more active campaign to try to facilitate receiving complaints.  This summer the Division has exceeded the number of inspections, and Mr. Welsh hopes perhaps to double the figure by the time the Division is finished.  There are several approaches to doing this.

The standard approach is the sweep, in which Division inspection personnel arrive unexpectedly at an area where particular activity is anticipated.  To determine which areas to visit, the follow the rhythm of the harvest, and harvesting particular crops, knowing the locations where those harvests happen and the time they occur.  The Division works closely with the industry organizations as well as the labor unions to determine where activity is occurring and shows up there to get a good glimpse of what is happening.

The Division also has worked with organizations to facilitate receiving complaints.  California Rural Legal Assistance, in particular, has worked with the Division for several years, and the two organizations have done joint training to educate CRLA personnel about what constitutes a good complaint and to work out issues such as the proper entity to receive complaints in Cal OSHA.  The issue with complaints in agriculture, as is the case with construction, is that the jobs are often short-lived, and if there is violation occurring, the Division needs to hear about it right away in order to be able to do anything about it.  That has proved to be difficult in the past, but Mr. Welsh thinks it is improving, particularly after working with organizations that are in a position to know what is happening and contact the Division, allowing them to get information that is fresh and prioritize it.

The Division is also working with administrative agencies in getting the word out to employers that they need to comply with this regulation and what they need to do in order to comply.  A particular weak point in agriculture is the farm labor contractor, the entity that most growers use to manage their crops.  Farm labor contractors have to be licensed by the Division of Labor Standards Enforcement (DLSE), and they renew their licenses every year.  They move around the state rapidly, and the Division finds most of the violations occur with farm labor contractors.

The Division has been working with growers to establish a training program for farm labor contractors.  Manuel Cuneo of the State Farm League suggested holding these training sessions throughout the summer and issuing a joint letter to the farm labor contractors or to everyone listed on the DLSE license list and tell them that this training is being designed especially for them and that they need to attend it because the growers are going to think very seriously about whether they want to do business with them if they cannot show that they have had this training.  Approximately 14 of these training sessions have been held to date, and there are approximately five more remaining.  The last one is scheduled for September 6.  The turnout for these training sessions has been good, and the farm labor contractors are very receptive.  The topic of the trainings has been “best practices,” what is considered the very best method of preventing heat illness.
Mr. Welsh stated that informing employers is still a work in progress, but the Division is seeing a significant increase in potentially heat related fatalities.

Dr. Frisch thanked Mr. Welsh for the briefing and asked whether the Division has encountered any problems with enforcement that could be attributed to the way the regulation is presently written, and he asked Mr. Welsh to identify which parts of the regulation are working and which parts are not working.  Mr. Welsh responded that the most important part of the regulation that is not working is that a lot of employers are not following it, and that is related to outreach and enforcement.  Most of the fatalities and illnesses are coming from conditions where there is blatant noncompliance with the standard.  There are some notable exceptions, however.  There was one case involving a “swamper,” a person who packs cartons of grapes.  Swampers run very tight schedules; they work forklifts part of the time, and they physically load and unload boxes for fast transport from fields to cold storage.  It is very fast-paced work, and there has been one case where the employer was apparently in compliance, but there was still a fatality that appears to have been heat related.
There is an issue with pace, particularly in very hot weather.  Employers need to do things differently than they are used to doing them.  The standard applies year-round with a basic set of requirements.  The word in the standard is “access,” and the Division is trying to emphasize to employers that “access” means one thing when the temperature is 80 degrees, and it means something entirely different when the temperature is over 100 degrees.  The Division enforces a rule under the Field Sanitation standard that employers must have the toilet facilities and the water within a five-minute walk or ¼ mile distance, but when the weather is really hot, the water needs to be a lot closer than five minutes; ideally the water should be in very close proximity to the workers so they can sip it every few minutes.  That may present one aspect in which the regulation needs to be changed, but there is an issue with practicality.  The question is how to make employers comply with the revised standard, and how employers find ways to comply that will allow the work to proceed.
Dr. Frisch asked whether there had been any successful appeals of citations.  Mr. Welsh responded that most cases had been settled.  He stated that these tend to be difficult cases with which to proceed.  There was a case in which a worker died, but the cause was not heat illness.  He had a heart attack, and the problem was the emergency response.  Many of the workers in the agricultural industry do not speak English, and they move around frequently, making it difficult to find them when it is time to go to hearing.
The Division has started issuing Orders Prohibiting Use (OPU) this year.  They did this with two farm labor contractors, one of which had employed the young woman who died in May.  The Division issued the OPU after returning to the site and finding that the employer still had not provided shade for those workers, and it took the form of a stop work order.  One of the conditions for lifting the OPU was that they train their employees in recognizing the signs and symptoms of heat illness, which the Division verified by interviewing some of the employees.  They lifted the OPU, with the condition that the employer keep the Division apprised of their whereabouts, and the Division arrived a few days after the OPU had been lifted.  The employer was in better compliance, but it was still not completely compliant, so the OPU was reissued.  That was appealed to the Division, who referred it to the Department of Industrial Relations, and the OPU was upheld.
The message has gotten out to employers that if they are not compliant with the regulation, the Division will shut them down.

Dr. Frisch asked whether there had been any citations or violations in industries other than agriculture.  Mr. Welsh responded that the Division was also finding violations in oil rigging, construction, trucking, and he believes that they are going to find violations in any kind of physical labor situation.

Mr. Washington asked whether the Division had a program to ensure that employers who hire farm labor contractors know their records and know the incentives to hire contractors who are not in violation of the standard.  Mr. Welsh responded that the first discussion with the growers when establishing the training program was to establish the fact that they would not hire the farm labor contractors if they did not take the training, and the growers responded affirmatively.

Mr. Welsh stated that around September 6, when they have completed the last round of training, the Division is going to develop a comprehensive program of training for all outdoor employers, not just farm labor contractors.
Chair MacLeod asked Mr. Welsh whether access to water was the primary problem.  Mr. Welsh responded that most of the heat illness diagnoses are cases where the person is dehydrated.  That does not necessarily mean that if that person were not dehydrated, he or she would not have gotten sick, but it is a clue.  He emphasized that the two things a heat illness patient needs are water and getting out of the direct sunlight.

Chair MacLeod asked how employers are complying with the shade requirement in the field.  Mr. Welsh responded that the standard practice is to set up a large umbrella or a portable canopy, and sometimes the employers rely on trees if they are close enough.

Chair MacLeod asked which part of the regulation is being cited the most.  Mr. Welsh responded the training and written procedures are the most common violations.  He asked Ms. Neidhardt, and she confirmed that written procedures were cited the most often, followed by training.
Chair MacLeod asked Mr. Welsh whether he felt the regulation would be modified any time soon.  Mr. Welsh responded that he did not know the answer to that question.  There are other things happening that may affect the regulation, such as various legislative proposals that may or may not be related to heat illness.  He acknowledged the widespread sentiment that people should not be dying from heat illness; it is a preventable disease, and it should not be happening.  However, it is difficult to determine how much regulation of a hazard is too much.
Mr. Jackson asked Mr. Welsh whether or not he was aware that the state of Washington had adopted a heat standard.  Mr. Welsh responded affirmatively.

Mr. Jackson suggested that the Division’s counterpart in Washington may be able to share information about enforcement and outreach.  Mr. Welsh responded that the Division had been in touch with their counterpart agency in Washington, and they have a temperature threshold, which may not be a bad idea.
2. Termination of Rulemaking—Petition 466, Air Compressor Standards
Mr. Manieri stated that the July 25, 2008, memo in the Board packet summarized the staff’s conclusion after the advisory committee meeting.  He stated that unless the Board directs further action on Petition 466, staff will terminate rulemaking activity because centrifugal air compressors are not capable of exceeding the maximum allowable working pressure.  The advisory committee was unable to reach a consensus to go forward with a rulemaking proposal.
3. Legislative Update
Mr. Beales stated that the written report in the Board packet states the status of the bills as of August 6, 2008.  He stated that since that date, SB107 had been amended to delete the provision that would make certain federal regulations operative in California, and the bill passed the Assembly on August 18, 2008.  SB 1151, Senator Perata’s hospital lifting bill, was amended on August 8, 2008, to delete a provision that made use of lift, transfer, and repositioning devices the norm for moving patients, and that bill passed the Assembly on August 14.  SB 1473, the green building standards bill, was amended in a manner having to do with revenues, and it passed the Assembly on August 13.  AB 515, Senator Lieber’s bill regarding PELs, stalled in the Senate based on a rules dispute.  Senator Lieber had another bill last year, AB 514, that dealt with diacetyl.  On August 11, the diacetyl bill, AB 514, was amended to include the provisions of the PEL bill, but that bill failed to pass the Senate Appropriations Committee.  AB 2031, Assemblymember Hancock’s oil spill response bill, was amended on August 12 and on August 18, but the provision that required training in accordance with Cal OSHA standards remains in the bill, and it passed the Senate Appropriations Committee on August 7.  AB 2629, regarding man lifts, passed the Senate on August 15 and the Assembly on August 18.  AB 3059, regarding preparation of a report reflecting how labor law enforcement is progressing, passed the Senate on August 18.  AB 371, Assemblymember Huffman’s hospital lifting bill, was amended on August 6 to delete the term “zero lift,” and it ultimately passed the Senate on August 13.  AB 734 had been a bill that dealt with scaffolding and safety lines, but it has been amended to deal with apprenticeship programs.  AB 1711, in 2007 contained some fine tuning of Labor Code Section 6409.1, but it has now been amended and now pertains to wage and hour matters.  This session of the legislature is coming to a close, with August 22 being the last day to amend bills on the floor, and August 31 is the last day to pass a bill.  September 30 is the last day for the Governor to sign or veto bills that have passed.  The current session ends on November 30.
4. Executive Officer’s Report
Ms. Hart stated that since the Calendar of Activities had been published at the beginning of the month, Board staff had received a new petition, Petition 507, jointly authored by the AGC of California and Operating Engineers Local 3, to request amendments to various sections of the Construction Safety Orders in regard to exhaust and modifications of equipment.  In addition, a date has been set for the advisory committee for Petition 494.  This petition requested roll over protective structures for ride-on power mowers.  That meeting will be convened in Sacramento October 28 and 29, 2008, and chaired by George Hauptman.  She went on to state that as a result of Executive Order #S-09-08, which was signed on July 31, 2008, the Board had to temporarily terminate the services of two employees, Richard Parenti, a retired annuitant; and Fu Yiu (Yoyo), a student assistant.  Both Richard and Yoyo have expressed interest in returning to the Standards Board once the 2008-2009 budget is in place.  In response to the Executive Order, there was talk that California would experience work stoppages from state employees due to lowered morale.  Although none of the staff is happy about receiving federal minimum wage, which we are now told will not happen in August, the staff at the Standards Board have expressed commitment to our mission and have vowed to continue work as usual.  Board staff is continuing to operate smoothly without the budget.
Ms. Hart asked that the Board members review the proposed 2009 meeting schedule in the Board packet and notify her of any comments or concerns by the end of August.

5.
Future Agenda Items

F.
ADJOURNMENT

Chair MacLeod adjourned the Business Meeting at 2:11 p.m.
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