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I. PUBLIC MEETING 

 
A. CALL TO ORDER AND INTRODUCTIONS 

 
Chairman Dave Thomas called the Public Meeting of the Occupational Safety and Health 
Standards Board (Board) to order at 10:03 a.m., May 21, 2015, in Room 310 of the County 
Administration Center, San Diego, California. 

 
ATTENDANCE 

 
Board Members Present Board Member Absent 
Dave Thomas David Harrison 
Bill Jackson  
Patty Quinlan  
Barbara Smisko  
Laura Stock  
 
Board Staff Division of Occupational Safety and Health 
Marley Hart, Executive Officer Steve Smith, Principal Safety Engineer 
Mike Manieri,  
 Principal Safety Engineer 

 
 

Peter Healy, Legal Counsel  
David Kernazitskas,  
 Senior Safety Engineer 

 

Sarah Money, Executive Assistant  
 

Others Present  
Daniel Robison, Being Alive L.A. Karen Tynan, Attorney at Law 
Layla Price, Performer Whitney Engeran, AHF 
Dave Cummings, Performer Josh Ji, Ogletree Deakins 
Dirk Caber, Performer Bridget Gramme, Center for Public Interest 

Law Pamela Vossenas, Unite Here Int’l Union 
Alexis Olbrei, Unite Here Local 30 S.D. Cynthia Lopez, Unite Here Local 30 S.D. 
Craig Pulsipher, AIDS Project Los Angeles Lotus Lain, Performer 
Anafoxxx Agmail, Performer Eric Paul Leue, Sexual Health and Advocacy 
Lea Hart, Performer Marti Fisher, CalChamber 
Dr. Jeffrey Klausner, UCLA Jay Weir, AT&T 

http://www.dir.ca.gov/oshsb
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Sarah Melancon, Melonson Adult Terry Melancon, Melonson Adult 
David Moon, Fed OSHA Region 9 Steve Johnson, Condon-Johnson & Assoc. 
Chanel Preston, APAC Ged Kenslea, AHF 
Murrugun the Mystic Conner Habib, APAC 
Veruca James, APAC Jason Bumpus, Sean Cody 
Mia Li, Independent Adult Performer Fivestar, Video Editor/Director 
Don Parret, Xbiz.com Mark Marr 
Jack Carrel Amalia Neidhardt, DOSH 
Kevin Bland, Ogletree Deakins Tamara Harrison 
Jeremy Lanbright Michael Musser, CA Teachers Association 
Jameson Frawer, Ogletree Deakins Joanne Cachapero, Free Speech Coalition 
Bradley W. Hertz, Sutton Law Firm Sandra Ribera Speed, Ribera Law Firm 
Adam Cohen, Aids Healthcare Foundation Derrick Burts, Aids Healthcare Foundation 
Sofia Delgado, Aids Healthcare Foundation Cameron Adams, Aids Healthcare 

Foundation Rod Daily, Aids Healthcare Foundation 
Penn Spell, Alimak Hek, Inc. Dale Stoddard, Alimak Hek, Inc. 
Anie X, FSC Sharon Wilson, AHF 
Alex Chance, FSC Mo Reese, FSC 
Maitress M, FSC Larry Wong, University of California 
David Holland, Emory University Bruce Wick, CALPASC 
Peter Kerndt, MD, MPH, USC/UCLA Mark Kernes, AVN Media Network 
Ring LeSable, Cameraman Denise Bleak, Beyond AIDS 
Mark Schechter, Adult Talent Managers Mark Stone, EPIC Insurance Brokers 
April Flores, Adult Performer Paul Cloutier, Aids Healthcare Foundation 

 
B. OPENING COMMENTS 

 
Mr. Thomas indicated that this portion of the Board’s meeting is open to any person who is 
interested in addressing the Board on any matter concerning occupational safety and health or 
to propose new or revised standards or the repeal of standards as permitted by Labor Code 
Section 142.2. 
 
Penn Spell, Alimak Hek, Inc., stated that he is concerned about the Board staff’s decision to 
terminate rulemaking proceedings for petition 534. He said that the ANSI 17.1 standard and 
California Labor Code Section 7300 both require that sealed safety brakes for rack-and-pinion 
elevators be returned to the manufacturer at regular intervals for replacement and calibration, 
but Section 1604.1(c)(1) of the Construction Safety Orders allows a private engineer to trump 
those regulations. He said that the sealed safety brake on a construction elevator is identical to 
the one on a permanent elevator, so they should not be treated differently when it comes to 
safety matters, and CSO 1604.1(c)(1) conflicts with ANSI 17.1 and LC 7300. He stated that 
the amended version of petition 534 addresses the issues that were brought up during the 
advisory committee process and virtually copies ANSI 17.1 and LC 7300 in proposing 
alternatives to CSO 1604.1(c)(1).  
 
Alexis Olbrei, Unite Here Local 30 San Diego, stated that her organization is pleased that 
the Division released proposed draft language in February 2014 regarding injury prevention 
programs for hotel housekeepers. She said that the proposed language requires employers to 
develop and implement an injury and illness prevention plan that is specific to hotel 
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housekeepers, and her organization appreciates the provisions that require employers to 
perform a job hazard analysis, consider tools and work practices that will make the 
housekeeper’s job safer, and allow housekeepers to participate in the development of the 
injury and illness prevention plan. She stated that many hotel housekeepers have participated 
in the advisory committee process, with the most recent meeting having been held on May 13, 
in Oakland. However, her organization is concerned that the Division has not released a 
revised draft proposal since comments were received over a year ago. She stated that her 
organization would like to see the Division release a revised draft proposal by July 1, 2015. 
 
Cynthia Lopez, Hilton San Diego Bayfront, stated that hotel housekeepers have been 
injured because they are required to do tasks that have the potential to cause injury, such as 
lifting beds and pushing carts that have heavy and wet linens in them that can weigh more 
than 100 lbs. She said that when a hotel housekeeper is injured, it can cause emotional 
problems and financial disaster for them, in addition to physical injuries. She asked the 
Division to bring a proposal forward to protect hotel housekeepers from injury. 
 
Pamela Vossenas, Unite Here, stated that the hotel housekeeper population is very 
vulnerable and needs to be protected. She said that in 2012, scientific documents were 
provided to the Division proving that there are hazards in the hotel housekeeping industry that 
need to be addressed. She stated that in 2013, the advisory committee developed feasible 
solutions to address these problems, and additional scientific documents prove that these 
solutions work. She said that her organization would like to see a revised discussion draft 
before July 1 followed by another advisory committee in August to discuss it. She also stated 
that her organization would like to see the timeline for this project move more swiftly. 
Bridget Gramme, Center for Public Interest Law, echoed Ms. Vossenas’s comments. 
 
C. ADJOURNMENT 

 
Mr. Thomas adjourned the public meeting at 10:28 a.m. 
 

II. PUBLIC HEARING 
 

A. PUBLIC HEARING ITEMS 
 
Mr. Thomas called the Public Hearing of the Board to order at 10:28 a.m., May 21, 2015, in 
Room 310 of the County Administration Center, San Diego, California. 
 
Mr. Thomas opened the Public Hearing and introduced the first item noticed for public 
hearing.  
 

1. TITLE 8: GENERAL INDUSTRY SAFETY ORDERS 
Section 5193.1  
Sexually Transmitted Infections 

 
Mr. Smith summarized the history and purpose of the proposal and indicated that the proposal 
is ready for the Board’s consideration and the public’s comment. 
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Diane Duke, Free Speech Coalition (FSC), stated that her organization is strongly opposed 
to this proposal, and she submitted revised regulations that were created by a coalition of 
businesses, organizations, and professionals, as well as her organization. She said that her 
organization is disappointed that input from the adult film industry was diminished and 
ignored during the process. She said that she offered to reach out to adult film performers and 
get the Division in touch with them while going through the process, but instead, the Division 
chose to have a performer who has not worked in the industry for several years represent 
performers on the committee, which is not good representation for current performers. She 
stated that the revised regulations that she is submitting today are based on science and the 
health and well-being of  performers and employees in the industry, rather than political 
motivation. 
 
Ms. Duke also explained the PASS system (Performer Availability Screening Services). She 
said that the PASS system was developed in 2010 by the FSC, along with adult film 
performers and producers, and over 6,600 people have used it. She stated that it is free for 
performers and producers to use and tells them whether or not a performer is clear and 
available to work. She said that performers are tested every 14 days for the following: 
 

• HIV 
• Syphilis 
• Hepatitis B and C 
• Gonorrhea 
• Chlamydia 
• Trichomoniasis 

 
She stated that the HIV test is done using “PCR RNA” Aptima and the syphilis test is done 
using “TREP-SURETM”, which are much more sensitive, specific, accurate, and require a 
smaller time window than tests done at a doctor’s office. She also said that the testing facility 
puts the results into the PASS system by entering the date that the test was done, and if the 
results come back clear, they mark the box in the system to indicate that the performer is clear. 
She said that when a producer or performer logs into the PASS system and searches for a 
certain performer, the system only tells them whether or not the performer is clear and 
available to work, as well as the date that the performer must be tested again. It does not 
disclose why the performer is not clear and available to work, which keeps the performer’s 
medical records confidential. She also stated that the PASS system allows producers to print 
out a performer’s results in the system to keep in the performer’s file as proof that they have 
been tested. She stated that this system is robust, very effective, and as a result, there has not 
been an on-set transmission of HIV in over 10 years. Craig Pulsipher, AIDS Project Los 
Angeles, echoed this comment. She asked the Board to consider the revised regulations that 
she submitted. 
 
Ms. Stock asked Ms. Duke what the possibility is of infection transmission within the 2 week 
period of the tests given as part of the PASS system. Ms. Duke stated that doctors will be 
testifying later today about that. Ms. Stock also asked Ms. Duke if participation in the PASS 
system is voluntary. Ms. Duke stated that participation in the PASS system is voluntary, but it 
is widely used, and many performers will not work for a producer who is not using the PASS 
system robustly. Ms. Stock asked Ms. Duke if there are any producers who are not using the 
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PASS system. Ms. Duke stated that any producer who is not using the PASS system is 
probably not complying with any other laws or regulations in the industry. 
 
The following individuals stated that they support the Free Speech Coalition’s revised 
regulations that Ms. Duke submitted: 
 

• Chanel Preston, Adult Performer Advocacy Committee 
• Five Star, Cinematographer, Director, and Video Editor 
• Alex Chance, Adult Performer 
• Maurice, Freelance Production Manager in the Adult Film Industry 
• Ariel Lex, Adult Performer 
• Dirk Caber, Adult Performer 
• Daniel Robison, Being Alive L.A. 
• April Flores, Adult Performer 
• Brock Doom, Adult Performer 
• Craig Pulsipher, AIDS Project Los Angeles 
• Jack Carrel 
• David Holland, Emory University 
• Ella Darling, Adult Performer 
• Veruca James, Adult Performer Advocacy Committee 
• Conrad Leavy, Adult Performer Advocacy Committee 
• Lotus Lain, Adult Performer 
• Karen Tynan, Attorney 
• Matresse Madeline Malone, Adult Performer 
• Bryan Sevilla, Adult Performer Advocacy Committee 

 
Denise Bleak, Beyond AIDS, stated that her organization supports the proposal. She said that 
she has seen firsthand the effects of not taking proper precautions to protect oneself from these 
diseases, and planning for safety can occur and is very important in the workplace. She stated 
that the current mechanisms for protection are not being enforced, and that mechanisms for 
protection can be creatively developed and calculated to reduce the risk of infection 
transmission. 
 
Chanel Preston, Adult Performer Advocacy Committee, stated that this proposal has no 
input from active performers, does not consider how the industry works, and puts performers 
at greater risk for sexually transmitted infections. She said that it hinders their performance, 
does not increase safety, and it compromises a performer’s medical privacy. She stated that 
adult film needs to be recognized as a unique industry with applicable regulations that allow 
performers to do their jobs, and this proposal does not provide them with the best options. 
 
Layla Price, Adult Performer, stated that in January of 2015, she was a subpoenaed witness 
for a case regarding a serious violation of Section 5193, and Division attorneys received and 
used her legal name on the record during the hearing, even though she asked that they use her 
stage name instead. She stated that the judge finally struck her legal name from the record and 
replaced it with her stage name. She said that her personally identifiable information was not 
protected by the Division, and it was very frightening and dangerous that the Division 
received her personal and confidential information and used it in the hearing, disregarding her 
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safety and privacy. She asked the Board to not give the Division unfettered access to 
performers’ confidential records and to not require producers to maintain broad categories of 
medical records or other personally identifiable information for performers. Brock Doom, 
Adult Performer, echoed Ms. Price’s comment. 
 
Ring LeSable, Cameraman, stated that section (d)(1)(A) regarding methods of compliance 
and general control measures would make a “facial” act impossible. He said that the “facial” 
act is important to the industry and is an act that the purchasing public wants to see. He said 
that performers who perform this act know what they need to do to protect themselves, and 
this regulations takes away the performer’s choice on how to do it. He also said that (D)(1)(B) 
would make condoms a permanent requirement by not allowing any unprotected sex to occur. 
He stated that condoms cause friction and abrasions on a performer’s genitals and only 
reliably prevent pregnancy, not STI’s. He said that it is difficult to use condoms as often as 
many performers work, condom material technology is wholly inadequate to meet the 
demands of the industry’s production, and condoms do not hold up during prolonged sexual 
activity, creating discomfort and irritation for the performer. 
 
Five Star, Cinematographer, Director, and Video Editor, stated that it is unreasonable, and 
not feasible for adult film content, to assume that personal protective devices, such as 
condoms, gloves, and goggles, can be shot around or digitally removed. She said that no 
technology exists that can automatically remove condoms from films, so it must be done 
manually, which requires additional expertise and exponentially longer editing times. She 
stated that her company can turn around a video in two to three days. She said that if her 
company had to edit out condoms frame by frame, it would take 1,800 hours of labor per one 
hour of finished video, as well as 75 visual effects artists for each one-hour movie to achieve 
the same turnaround time, which would increase editing costs from $500 to $63,000 per film. 
She also stated that her company publishes 23 one-hour videos per week, and editing out 
condoms would bring her company’s post-production monthly budget to $5.8 million. She 
said that for more realistic and believable removal of condoms from the film, her company 
would have to hire rotoscopers at the price of $2 per frame, which comes out to about 
$216,000 per film, and close to $20 million a month. She said that digital removal of condoms 
is not practicable and would place a severe financial burden on adult film companies. 
 
Alex Chance, Adult Performer, stated that performers can work for several different 
producers or directors each week, which would make it impossible to determine who should 
pay for which vaccine. She said that several performers participate in “content trade” with 
other performers, which further complicates the issue because it cannot be determined who the 
producer is. She stated that this situation could force her to be saddled with paying the cost of 
vaccinations for the other performers that she participates in “content trade” with, which does 
not make sense. She said that this regulation is unnecessary and impractical. 
 
Maurice, Freelance Production Manager in the Adult Film Industry, stated that the 
proposal requires producers to arrange for performers to get tested and vaccinated before they 
do a shoot. He said that some of these vaccinations require 6 months to complete the cycle, 
and it is impossible to schedule shoots 6 months in advance in order to comply with the 
vaccination requirements. He also stated that the producer does not have a way to follow the 
performer through his or her vaccination cycle, especially if they perform only once for a 
company. He said that if a performer becomes ill during a shoot, this regulation does not allow 
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them to be replaced with another performer because they will not be able to hire from the 
existing pool of performers that have been vaccinated, which will cause everyone involved to 
lose work and money. 
 
Ariel Lex, Adult Performer, stated that she has concerns regarding the creation of a 
consortium PLHCP. She said that this type of entity has not been created in other industries 
and should not be created in the adult film industry. She stated that performers often fly in 
from other states to do specific shoots, and the consortium PLHCP requirement would pose an 
extreme geographic hardship on them. She also said that a consortium PLHCP would inject 
producer and employer involvement into a performer’s choice of healthcare provider, and 
would also disclose the performer’s personal medical information to them. She stated that a 
performer’s medical information, decisions, and choice of medical provider should only 
belong to the performer. 
 
Sofia Delgado, AIDS Healthcare Foundation, stated that she performed in adult films for 2 
months in 2013 before being diagnosed HIV positive. She said that the industry’s testing was 
helpful in diagnosing her HIV positive, but it was not prevention. She stated that condoms are 
prevention. She also said that performers who request to use condoms are often intimidated, 
hassled, charged fees, replaced, fired, or even blacklisted, and performers pay for testing out 
of their own pocket. She stated that the industry’s testing system is not comprehensive and 
does not detect infection at all anatomical sites. She said that she supports the proposal 
because it requires condoms to be used in all films and makes producers pay for 
comprehensive medical testing for performers. 
 
Cameron Adams, AIDS Healthcare Foundation, stated that she was not protected by the 
adult film industry or the PASS system and ended up contracting HIV in 2013. She said that a 
producer received her positive HIV test results before she did and called her about it. She 
stated that a reporter contacted her agent to verify that the test results were positive before she 
was informed of the results. She said that there were occasions where untested members of the 
public performed with her on set, and no condoms were available to use, even when one 
performer cut his genitals. She stated that after she tested positive for HIV, she was blacklisted 
by the industry and tormented to the point that she had to hide in another state for a year, and 
when she tried to file for workers’ compensation with the film studio, it was denied. She said 
that it is time to protect performers both on and off the set, and she asked the Board to adopt 
the proposal immediately. 
 
Rod Daily, AIDS Healthcare Foundation, stated that this proposal will ensure that the adult 
film industry complies with the current regulations without question and that condoms will be 
used. He said that the industry’s testing scheme has failed to protect workers, and testing is 
not the same across the board. He stated that film studios that produce gay films do not require 
any STI testing, and film studios that produce heterosexual films do not require testing for all 
STI’s, including gonorrhea of the throat and herpes. He said that this proposal will require 
employers to pay for STI testing, and the testing requirements in this proposal are better than 
those in the industry’s testing scheme. 
 
John Smith, Adult Performer, stated that condoms prevent him from doing his job 
effectively. He said that male condoms fail 18% of the time, and his performance also affects 
the efficacy of a condom. He stated that the CDC’s recommended testing for STI’s does not 
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make him feel safe because it uses outdated technology and the length of time between tests is 
laxed. He said that the PASS system’s testing uses current technology and is much better. 
 
Dr. Jeffrey Klausner, UCLA, stated that there are over 100 different infections that can be 
sexually transmitted. He said that hepatitis B and HPV can cause cancer, and more than 20% 
of cancers are caused by sexually transmitted infections. He stated that the proposal is 
reasonable and evidence-based. He said that the FDA has approved condoms for STI 
prevention and the CDC endorses condoms and other barrier protections to prevent STI’s. He 
stated that the proposal contains a comprehensive plan that includes education and training for 
both employers and employees, as well as regular testing for STI’s and a post-exposure plan. 
He also stated that the vaccination requirements are reasonable and recommended by the 
CDC. He said that there is a provision in the proposal that allows new recommendations by 
the CDPH and CDC to be added to the plan, allowing it to change as new information 
becomes available, and the provisions to protect privacy are consistent with federal and state 
standards. He recommended changing the frequency of cervix screenings required in 
Appendix C, Section 2, Line E to an annual basis instead of every 3 months. 
 
Peter Kerndt, USC/UCLA, stated that this proposal will go a very long way in making this 
industry safe and will protect performers. He said that this industry has always ignored what is 
required of them in the Labor Code, which has resulted in exposure, infection, and life-
altering morbidity, and this industry needs to be regulated in a way that requires them to play 
by the rules. He stated that testing is not prevention because it only tells when prevention has 
failed, and testing cannot replace personal protective equipment such as condoms. He said that 
this proposal will protect confidentiality and will set a standard for the nation to follow to 
protect workers in this industry. He said that subsection (e)(4)(f) will allow monitoring and 
enforcement by implementing reporting requirements that employers must follow. He also 
stated that enough is known about STI’s and their incubation periods that those records can 
tell when and where an exposure occurred, and to develop and implement corrective measures 
that can be applied in the future to prevent it from happening again. 
 
Derrick Burts, AIDS Healthcare Foundation, stated that when he began performing in the 
adult film industry, the industry assured him that testing would protect him from STI’s. He 
said that he rarely saw condoms used on the set because they were not required to be used. 
However, he contracted chlamydia and gonorrhea in his first month of work, and a few 
months later, he got herpes and HIV. He said that upon being diagnosed with HIV, he 
contacted the Adult Industry Medical Foundation for assistance. He stated that the Adult 
Industry Medical Foundation told him to delete his social media accounts, leave town, and not 
talk to anyone, and then they would help him receive follow-up care. He said that he did not 
receive follow-up care for 2 months until he contacted his agent and an attorney who got him 
the care that he needed. He stated that the industry was more worried about its own image 
than it was about caring for him. He said that his healthcare is paid for by the state, not the 
industry. He stated that this proposal will put an end to producers profiting from infectious 
diseases because it provides a minimum standard of protection that will ensure all performers 
are protected on the set. 
 
Adam Cohen, AIDS Healthcare Foundation, stated that he is very impressed with the 
proposal because it is succinct, comprehensive, simple, powerful, and assures that adult film 
workers are protected. He said that he is excited to see how this proposal will empower 
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workers by no longer subjecting them to substandard testing that they must pay for out of their 
own pocket. He stated that adult film workers will finally get the necessary healthcare that 
they have been promised for decades. He asked the Board to move this proposal forward. 
 
Dirk Caber, Adult Performer, stated that this proposal will not increase protection for 
performers and will take away the performer’s control over their body and sexual health. He 
said that this proposal makes adult performers look like they are not able to make their own 
informed decisions. He stated that the industry educates performers regarding the risks that 
performers take, and the industry has its own regulations that it has developed to best suit the 
needs of adult performers. He said that when he performs, he knows the risks and discusses 
them with his fellow performers so that they all know what they are dealing with, and 
performers do have a say regarding what happens on the set, who they will and will not 
perform with, and what activities they will participate in. He stated that he has performed with 
people who are HIV positive, and he has always had the option to use a condom for 
protection, followed by the PREP system for post-exposure control. He also stated that the 
medical records requirement infringes on a performer’s right to privacy, and the performer 
should be able to choose their own medical provider, not a consortium doctor, for medical 
care. He said that performers should be able to choose a medical provider that they feel 
comfortable with and who will understand what they are going through, especially if they are 
HIV positive or part of the LGBT community. 
 
Daniel Robison, Being Alive L.A., stated that employers should not interfere with an 
employee’s medical decisions, and having employers control doctors and an employee’s 
medical decisions is dangerous. He said that adult performers deserve healthcare that is 
unbiased, comfortable for them, and culturally competent to address their needs. He stated that 
confidentiality and comfort are critical for the patient to have so that they can discuss their 
sexual health without fear of shame or stigma. He said that this regulation is negative and 
misinformed and will have a very negative effect on the mental and sexual health of the adult 
performer community. 
 
Motor Monster Johnson, Adult Performer, stated that he performs in adult films in L.A., 
and during his first 8 months filming in L.A., he caught his first STD, but that was because of 
activity that he did off-camera. He said that it should be his choice whether or not to use a 
condom when he is on-camera and off-camera. He stated that he gets to choose who he 
performs with, and he chooses to perform only with girls who have been recently tested to 
reduce his risk of catching an STI. 
 
Craig Pulsipher, AIDS Project Los Angeles, stated that this proposal overlooks several 
recent developments in HIV biomedical prevention, such as ARV therapy (also known as 
Treatment as Prevention) for those who are HIV positive and PREP (Pre-Exposure 
Prophylaxis) for those who are HIV negative. He said that these biomedical preventions can 
reduce HIV transmission by 96%, where as a recent meta-analysis found that condoms only 
reduce the risk by 80%. He stated that this proposal is not based on science and evidence-
based interventions, which would contribute to HIV stigma and misinformation. He also said 
that this proposal could undermine the voluntary efforts to monitor safety that are currently in 
effect in the industry, such as the PASS system. He asked the Board to adopt a standard that is 
based on all evidence-based prevention methods and takes into account the concerns of both 
producers and performers so that production does not go underground or to other places where 
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there are not testing protocols or other protections in place for workers. 
 
Eric Leue, Sexual Health and Advocacy, read letters into the record from Dr. Robert Grant 
of UCSF and Dr. Bernard Branson. [Please see the file copy of the Board packet to view these 
letters]. 
 
Jack Carrel stated that this proposal does not offer choices of protection methods to 
performers. He said that condoms are only one effective choice of protection among many 
others that are available and provide alternatives that complement and enhance each other. He 
stated that this proposal puts performers at increased risk by taking away their choice to utilize 
more effective prevention methods recommended by the CDC and other organizations. He 
said that he is also concerned about the fact that this proposal requires medical providers to 
give personal medical information to employers. He stated that that is information that 
employers have no right to have, nor do they need to know, and if they did receive it, they do 
not have the infrastructure to protect that confidential information properly. He said that it is 
important to inform performers about all of their options for protection and let them utilize 
what fits their needs the best. He also read a letter into the record from a group of medical and 
public health professionals and advocates. [Please see the file copy of the Board packet to 
view this letter]. 
 
David Holland, Emory University, stated that condoms do work, but they are not always the 
best option, and they have limited efficacy in preventing herpes, HPV, and syphilis. He said 
that there are other strategies to prevent transmission of STI’s on set. He stated that the PASS 
system provides the most sensitive test available (viral load testing) to detect HIV, requires 
that testing be performed on a performer every 14 days, which is a much shorter interval than 
the antibody testing that is usually used, and requires that testing be done at all 3 anatomical 
sites (oral cavity, urethra, and rectum), which results in many fewer missed infections. He said 
that this test can detect if a performer is positive for HIV within 8 to 10 days after infection. 
To see if 14 days is enough time to catch a newly infected performer before they pass on the 
infection on set, he stated that his organization developed a mathematical model that 
compared the PASS system to the standard testing scheme with condoms used on set. He said 
that the results prove that the PASS system and condoms reduced HIV transmission by the 
same amount, and the risk is extremely low. He stated that the results show that PASS is at 
least as effective as condoms in preventing HIV transmission. He said that current science 
offers multiple options for STI prevention that are at least as effective as condoms, and new 
strategies are being developed every year. He asked the Board to consider including these 
options in the regulation so that performers can choose the one that works best for them. 
 
Dr. Sarah Melancon, Melonson Adult, stated that mandatory condom use infringes on her 
right to bodily autonomy, free speech, and freedom of expression. She said that it 
compromises her personal experience, as well as her health due to friction from extended use 
of condoms. She also stated that she opposes the use of the Gardasil vaccine because it is not 
safe or effective. She said that it is only 17 to 44% protective against HPV and the rate of 
serious adverse effects associated with it is 2.5 times higher than the rate of cervical cancer. 
She also stated that Gardasil can cause various neurological conditions, and when someone 
who is infected with HPV is vaccinated with Gardasil, it makes the existing infection worse. 
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Conrad Leavy, Adult Performer Advocacy Committee, stated that there is contradictory 
language in the proposal in relation to the Americans with Disabilities Act and HIV. He said 
that if condoms work and are the best form of prevention, then an HIV positive person does 
not pose a risk to anyone else, and demanding that a person undergo an HIV test would violate 
their ADA rights in relation to HIV. He stated that requiring both condom use and testing 
together violates ADA laws, and if condoms cause workplace issues, such as those described 
by other performers today, then requiring testing only in the absence of condoms would not 
violate ADA laws. He said that performers need to have at least 2 options or more to choose 
from when it comes to protection, otherwise it violates their basic human rights, and the 
regulation will be gutted by lawsuits. He also stated that Appendix C does not indicate what 
would happen to an employee who declines to participate in testing or services. He said that 
there are no standards for reasonable work accommodation for people with HIV in accordance 
with the ADA when it comes to working in the adult film industry, which will continue to 
marginalize performers with HIV. 
 
Lotus Lain, Adult Performer, stated that performers should be able to visit their medical 
providers without having to fear that their medical information will be disclosed to their 
employer. She said that this proposal would make performers participating in “content trade” 
into producers, and therefore, they would have to keep medical records of other performers 
that they participated in “content trade” with. She said that performers do not have the HIPAA 
training, nor the resources, that are required to protect this medical information properly. 
 
Karen Tynan, Attorney, stated that there is a permanent injunction currently in effect against 
the Division that restrains them from compelling, or seeking to compel, disclosure of a 
performer’s medical records, HIV test information, or personally identifiable information 
without the performer’s written consent. She said that this injunction has been in place since 
the “Patient Zero” case in 2009, where a judge determined that Health and Safety Code 
Section 120975 applies to performers’ medical records because they have a legal privacy 
interest in those records. She stated that this proposal flies in the face of the protections that 
this injunction puts in place. She also said that this proposal conflicts with the worker’s 
compensation system. She stated that the sections of the proposal concerning physicians and 
consortium physicians are in direct conflict with the Medical Provider Network regulations in 
Title 8, Sections 9767.1 through 9767.2, and the proposed procedures for performer medical 
treatment conflict and contradict the regulations already in place for worker’s compensation 
and treatment of workplace injuries and illnesses. She said that the requirements that require 
employers to establish a system of medical services conflicts with the worker’s compensation 
regulations that set up the MPN, and this proposal seeks to create a system that is parallel to 
the worker’s compensation system that will not legally stand if this proposal is passed. She 
asked the Board to give performers the medical and informational privacy that they deserve. 
 
Matresse Madeline Malone, Adult Performer, stated that the performer logs that this 
proposal requires producers to keep are problematic and possibly dangerous. She said that 
many shoots are done in people’s homes with small budgets and production staff, and 
requiring them to create and maintain a log of each and every sexual act for each and every 
performer in a shoot will be extremely burdensome on them. She also stated that small 
production companies lack the infrastructure to keep these records for the length of time that 
the proposal requires, and these records compromise the performer’s safety and security 
because this proposal does not provide sufficient security to keep it safe. 
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Murrugun the Mystic, Adult Performer, stated that he supports having a law that makes 
condom use optional. He said that making condoms mandatory violates a performer’s civil 
rights. He also stated that, in addition to trusting the industry to protect them from STI’s, they 
need to do their own research on who they are performing with to keep themselves safe. 
 
Bryan Sevilla, Adult Performer Advocacy Committee, stated that his organization stands 
behind the proposal that has been submitted by the Free Speech Coalition because it provides 
adequate post-exposure help to performers, it provides medical testing to performers at no 
cost, it makes vaccines optional, it provides support and training options, and it also 
understands the unique needs of the adult film industry. 
 
Dave Cummings, Adult Performer, urged the Board to work with adult film performers and 
give them more involvement in revising this proposal, and to fix it in coordination with the 
comments and revised proposal that Ms. Duke submitted. 
 
Kevin Bland, Free Speech Coalition, stated that the Free Speech Coalition’s proposal 
requires employers to have condoms available on set for performers to use if they choose to. 
He said that the testing requirements in their proposal are more stringent than those being 
proposed by the Division, and it addresses the privacy issues that performers face. He stated 
that the Division’s proposal needs a lot more work, and the voices of all of the affected parties 
need to be heard in the process. 
 
Mr. Thomas called for a break at 1:00 p.m. and reconvened the meeting at 1:15 p.m. 
 
Ms. Smisko stated that she would like for the proposal to clarify the employer’s 
responsibilities and the individual’s rights, as well as the conditions under which someone is 
working for an employer and when they are not. She said that she would like to see the 
proposal specifically address who pays for the protective equipment and testing, as well as 
protecting confidentiality and privacy of medical information. She stated that the proposal 
needs to incorporate options for new protocols that become available for testing and 
prevention of STI’s. She also said that she would like to receive more information about 
PREP. 
 
Mr. Jackson stated that on page 9 of the text, subsection (e)(1) will require employers to 
follow the recommendations of the CDC and CDPH that are “current at the time these 
evaluations are taking place”, and he feels that that is inconsistent with what the Board has 
done in the past. He said that in the past, the Board has incorporated someone else’s 
requirements by reference and has always adopted ones that are date-specific to comply with 
the Office of Administrative Law’s requirements. He stated that this regulation will require 
people to not only be familiar with California’s requirements, but also with the 
recommendations of an agency that is outside of the Board’s purview. 
 
Mr. Thomas stated that he would like to get more information on PREP. He also said that 
employers should pay for the testing, just like they would for employee drug testing in other 
occupations. 
 
Ms. Quinlan stated that situations such as “content trade” need to be addressed in this 
proposal. She said that it needs to clarify who is the employer and what their responsibilities 
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are. 
 
B. ADJOURNMENT 

 
Mr. Thomas adjourned the Public Hearing at 1:25 p.m. 
 

III. BUSINESS MEETING 
 

Mr. Thomas called the Business Meeting of the Board to order at 1:25 p.m., May 21, 2015, in 
Room 310 of the County Administration Center, San Diego, California. 

 
A. PROPOSED SAFETY ORDERS FOR ADOPTION 
 

1. TITLE 8: GENERAL INDUSTRY SAFETY ORDERS 
Section 5530, 5568, 5572, 5574, 5575 and 5621 
ELECTRICAL SAFETY ORDERS 
Section 2540.7 and 2540.8 
Electrical Equipment in Hazardous (Classified) Locations 

 
Mr. Manieri summarized the history and purpose of the proposal and indicated that the 
proposal is now ready for the Board’s adoption. 
 
MOTION 
 
A motion was made by Mr. Jackson and seconded by Ms. Stock that the Board adopt the 
proposal. 
 
A roll call was taken, and all members present voted “aye.” The motion passed. 

 
B. PROPOSED VARIANCE DECISIONS FOR ADOPTION 

 
1. Consent Calendar 

 
Mr. Healy stated that he sees no issues that should prevent the Board from considering 
adopting the consent calendar. 
 
MOTION 
 
A motion was made by Ms. Stock and seconded by Ms. Quinlan to adopt the consent 
calendar.  
 
A roll call was taken, and all members present voted “aye.” The motion passed. 
 
C. OTHER 

 
1. Termination of Rulemaking Proceedings for Petition 534, Construction Personnel 

Hoists – Sealed Safety Brakes/Speed Governors 



Board Meeting Minutes 
May 21, 2015 
Page 14 of 15 
 

 

Ms. Hart stated that rulemaking proceedings for Petition 534 are being terminated. She said 
that the Board staff convened an advisory committee, but no consensus was achieved to 
support the petitioner’s proposal. However, the advisory committee deemed it appropriate to 
convene a subcommittee to discuss and develop language to clarify parts of the standard 
regarding third party certification and manufacturer specifications. She stated that the 
subcommittee included the petitioner, as well as representatives from labor and management, 
but still no consensus was reached. She said that some participants agreed that changes could 
be made to clarify the part regarding third party certification, but the petitioner was opposed 
and submitted his own revised language, which the other participants did not accept. She 
stated that the petitioner feels this is a violation of the Labor Code statute, but the Division 
and Board staff have reviewed it, and they feel that he is not interpreting the Labor Code 7300 
correctly. 
 
Mr. Jackson asked Mr. Manieri if there has ever been any history of an enforcement problem 
regarding this issue. Mr. Manieri said no. 
 
There were no objections by the Board to terminating this rulemaking process. 

 
2. Executive Officer’s Report 

 
Ms. Hart stated that Eric Berg has been promoted to Acting Deputy Chief of Research and 
Standards.  
 
Ms. Hart stated that on June 1, the Division will submit their report to the Board staff 
regarding workplace violence prevention in all California workplaces. She said that the Board 
staff will review this report and make recommendations to the Board. She stated that the 
Division’s report and the Board staff’s recommendations will be provided to the Board, and 
the Board will have the opportunity to discuss how to proceed at the June meeting. 
 
Ms. Hart also said that a federal final rule was issued on May 4 regarding confined spaces in 
construction. She stated that the rule is very comprehensive and goes beyond what California 
has in its standard. She said that the Board staff will begin working on this immediately to see 
what needs to be done to make California’s standard at least as effective as that of federal 
OSHA. Mr. Jackson asked Mr. Manieri if he has had a chance to review the federal final rule, 
and if so, whether or not it is in line with the permit confined space standard. Mr. Manieri 
stated that he has reviewed the federal final rule, and it is in line with the permit confined 
space standard, but it contains several enhancements that make it more protective. 
 
Ms. Hart also stated that the Board staff researched information on Mr. Harrison’s question 
last month regarding injury rates related to personnel transport carriers. She said that it was 
difficult to get this information because it is not reported unless a reportable injury or fatality 
occurs, but some information was able to be gathered. She stated that according to the 
information that the Board staff gathered, 3 reportable incidents occurred between 2010 and 
2013 that involved agricultural workers who were involved in field irrigation operations and 
were working in high heat conditions. She said that two of these incidents were fatalities 
caused by heat illness, and the third incident involved a worker who survived heat exhaustion. 
She said that there is no way to tell if personnel transport carriers were involved in any of 
these incidents. She stated that Mr. Harrison’s question will be responded to further in the 
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Final Statement of Reasons. 
 
Ms. Stock asked Ms. Hart for an update on the process and timeline for the hotel 
housekeeping proposal, and what happened regarding the discussion draft that was presented. 
Ms. Hart stated that she will discuss this with the Division and provide an update on it at next 
month’s meeting. 
 

3. Future Agenda Items 
 
No future agenda items were mentioned. 
 
D. ADJOURNMENT 

 
Mr. Thomas adjourned the Business Meeting at 1:30 p.m. 
 


