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September 2, 2011

Chairman Art R. Carter

Board Member Candice A. Tracger

Board Member Ed Lowry

QOccupational Safety and Health Appeals Board
2520 Venture Oaks Way, Ste. 300
Sacramento, CA 95833

(f) 916-274-5786

RY USPS AND FACSIMILE

RE: Rulemaking, hearing date Sep. 6, 2011

Dear Board Members,

Wotksafe, Inc,, the State: Building & Construction Trades Conncil of California, and the Califoraia.

Rutal Legal Ass;stznce, Foundation would like: to submit the following cominents reparding the

recent.rulemaking package {Title 8, California Code.of Regulations Sections 3501, 371, 371.1,-373,

374.2, and 376). We believe that a few chﬁngfﬁ toithe proposed nﬂcmakmg would dta.matically

'gmprove the !:cgtﬂatsons cffccuvcncss o . o .

T Teall- . .
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Sectmn 3711, Mouans Coﬂcemmg Hearing Dates, subsacunn (d)

In subsection (d), the proposed-amendmentstates that motions to continue. be-ruled upon.
“promptly and-not delaged once the Bodrd has reccived all information needed to-rale on the

morion;” We- appreqam the Board’s desire to.give its administrative Jaw judges some discretion

while stil encenraging them to act swifily. However, this language leaves open the possdnlhty that

pattics could still be waiting for an order on.the very day of the hearing. Tn those situations, parties

would have to assemble-all their-witnesses, even thongh.the continnance could. he gtanted and the.
witnesses instructed to teturn on ancthet day. We therefore propose the following, with added

anguage in italics:
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Section 371.1
(d) The motion shall be ruled on promptly and pot delaved-once the: Roard has received all

information needed to rule on the raotion. The parties shall be given-notice of the ruling at

least 24 hours beﬁne the hearmg date unless the motwn it.self was made within that 24

Section 373, Expedited Proceeding

We wholeheartedly agree with the Board that it is-crucial to-expedite appeals of setions-and willfal
zbatement ordets. ‘Cases shonld not hngez foryears: while people risk exposure to conditions so
hazardous as to posea tsk of “death or serious physical harm ™ (Labor:Code §6428) Nor shonld
willful and/or tepeat-offenders be:able to ignore the Division’s orders, . dragging their feet fot as long
as possible. Iloweves, the proposed expedited procedure could be structured differendy to be more
effective and less.costly.

The Janguage-currently proposed by’the Board sets 2 timeline for serions, repeat setious, willful
sertous, willful, and willfisl repeat cases in-which abatement has been appealed or has notyet

occurred: 30 days from docketing to status.conference, 60 days from status.conference to prehearing
conference, and 60 days from pteheatmg conference to an initial hearing. date. Because the initial
date set for the hearing may be “adjusted, if necessary,” thete is no guarantee that the hearing will
take place- ~within the envisioned five:month pedod-—or-even within a yeat or two. Of course, we
appreciate the Board’s need for Aexibility and undetstand that hearing dates.cannot be set in stone.
indeed, the proposed amendments to Section 3714 (Ivioﬁons Concemn.g Heaang Dates), almost all
of which we: support, Hhastrate the fact-that scheduling flexibility is sometines essential to a-fair
hearing. The question, then, is how to_ give administrative law-jadges scheduling discretion-while stll
making-sure that'serous and willful abatement appeals are Promptiy*hea.td and decided. W suggest
the following langnage, in italics, which-would siraply put serious and willful abatement appeals at
the front of the line-for adjudication.

Section 373
{a) Upon motion of 2 party-or upon its own mation, the Appeals Board may 'order
an-expedited proceeding. All parties shall be notified and shall be expected to do all
things riecessary fo-complete the proceeding in the minimum time consistent with
. fairpess. Time Timits for filing a motion to compel discovery, and for responsive
filings under section 372.6 mady be shortened as necessary to-accommaodate the”
expedited date for-disposition of the case.
(b} Where the Appeals Board is aware oris pofified that an alleged violation
appealed is classified by Division of Occupational Safety & Health as a Serious,
Repeat Serions, Willfal Serious; Willful, or Willful Repeaj:__d whether abatement is-
1, or abatement ‘has not occ hegring on'that issue shall be
conducted as-soon-gs reasonably possible and shall wake precedence gver other
hearings conducted by the Board,
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Subsection (c) as proposed by the Board could then be eliminated.

The'above language would allow the Board to avoid the-expense of trying to meet newly immposed
deadlines while stll ensuting speedy resolution of cases mvolvmg unabated dangers. it would not
cause much disruption to the cutrent calendaring process, since.only the-order of precedence would
change, not the timelines. The Boardcould still plan for the five-month. docketing-to-hearing
schedule tngluded in its proposed regulation—but it would bave:more flexibility.

Section 376, Time and Place-of Heating

The firm of Kazan, McC. Aain, Lyons, Greenwod & Harley, PLC has submitted a lengthy analysis of
this section. The undetsigned organizations hope that the Board will carefully consider those-
comments, along with any comments:hy Division employees made af the hearing or submitied in
writing. Among other issues, we are conceraed that the proposed amendment, in its current form,
does. not-adequately prevent administrative proceedings before the Board from intesfering with
criminal prosecutions.

Thank-you very much {or-your attention, and we hope that you will consider these changes to the
rulemaking. 1f you have-any questions about our sugsested tevisions, we ate happy to provide
additional information.

Corey N, Friedman
Attorney, Worksafe; Inc.

) Depuj:y Legislanve Director; State Buﬁd.mg
& Construction Trades Council of
California

s/ Anne Katten

Director; Pesticide and Work Safety Project,
Califoraia Rural Legal Assistance
Foundation.
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