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PROCEEDI NGS

- -000- -

COMM SSI ONER CENTER:  Good norni ng, everyone. As
noticed, this is an informational fact-finding hearing on
Senate Bill 60, inplenentation of the 8-hour day.

Wth that, 1'd like to call the roll of the other
comm ssioners so we can open up the neeting.

Lesl ee Col eman?

COW SSI ONER COLEMAN:  Lesl ee Col eman.

COWM SSI ONER DOVBROWSKI : Bi | | Donbr owski

COWMM SSI ONER BROAD: Barry Broad.

COWM SSI ONER CENTER:  And Chuck Center. Seeing we
have a quorum we’'ll comrence our neeting.

What 1'’d like to do is just have individuals cone
forward and testify and make comment. |If you have witten
coment, we would ask you to have seven copies to provide
for the Conmm ssion.

And what we’'re going to do today and next week is
try to gather as nuch information on the inpacts of AB 60
and try to provide as much gui dance as we can, as early as
we can in January, as to the effects of the changes in the
overtinme | aw

Wth that, some -- oh, we have to al so approve the
m nutes of the | ast neeting.

Has everyone read the m nutes of the [ast neeting?
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Do | have a notion to approve the m nutes?

COWM SSI ONER COLEMAN:  So noved.

COW SSI ONER CENTER:  Second?

COWM SSI ONER BROAD:  Second.

COM SSI ONER CENTER:  All in favor, say “aye.”

(Chorus of “ayes”)

COW SSI ONER CENTER:  Qpposed?

(No response)

COWMM SSI ONER CENTER:  The m nutes are adopt ed.

Wth that, we had some individuals that called
ahead of tinme that would like to come up and testify first.
They cal l ed this norning.

The first one with that request to testify is
Wl lie Washington, with the California Manufacturers
Associ ation.

MR. WASHI NGTON:  Good norning, M. Chairman,
menbers. WIIlie Washington, with the California
Manuf act urers Associ ation. Thank you for the opportunity to
speak, not necessarily first, but |I did want to comrent
earlier because a lot of the testinony that you re going to
hear today will have a great deal to do with what the
manuf acturers are going to be doing a little [ater on.

| did prepare a very short comment |letter for you
that is being distributed, and I'Il kind of limt nyself to

that this norning because we’'re still in the informtion-
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gat heri ng stage.

First of all, | wanted to bring to the attention
of the Comm ssion that the nunber of changes AB 60 nmakes are
really, really quite overwhelmng. And this is one of the
primary concerns that we have, is that there’'s so nuch for
the Comm ssion to do before January 1, when this bill goes
into effect.

O primary concern to the California
manuf acturers, and the point that I'’mgoing to be delving on
or speaking to at al nost every opportunity, will be the
prohi bition on the 12-hour shifts that wll inpact the
manuf acturers nore directly. Qur concern here is that,
under the current |aw, under AB 60, an enployer is going to
be -- it’s going to prohibit the use of a 12-hour shift
wi t hout the paynent of overtinme before 40 hours of work in a
wor kweek.

Now, this has a real big problem because, for many
of our menbers, that is the mainstay of their working. |In
ot her words, when we have enpl oyers who are working 24 hours
a day, seven days a week, 365 days a year, the 12-hour shift
is a mainstay. And to put them at a di sadvant age of
requiring that they pay overtine on a daily basis wll have
a negative inpact on their conpetitiveness.

| have manufacturers who will be com ng forward

who are in those particular situations, and many of them

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

will also be bringing their enployees along with themto
gi ve you sone idea of the inpact that that’s going to have
on them on themin terns of their conpetitiveness, and in
terms of the enployees, howit’s going to reshape their
lives. And | think you' re going to be quite surprised, and
you're going to find a great deal of interest on the part of
t hose enpl oyees who have changed fromthe rotating 8-hour
days to the 12-hour shifts. And so, I'mlooking forward to
their comng forward and testifying on that particul ar area.

In addition, we found it very, very difficult to
quantify this. 1’ve been asked before the quantify this,
the inpact that we continue to say it will have on
manuf acturers. The Conm ssion and others keep asking us to
gquantify that, and it has been extrenely chall engi ng and
very difficult to do. W're still trying to do that, and
we’'re making one last effort, all-out attenpt to do that.
And maybe by the 15th of Decenber neeting in Los Angel es, we
hope to be able to quantify the inpact that it will have on
t hese enpl oyers, and perhaps even on California s econony.
So, that’s a target that we’'re shooting for, to try to
provi de you sone information as to the negative inpact of
this prohibition on 12-hour shifts.

W' re al so concerned about the volunme of the
changes and the conplexities of all of the changes that we

have to go through. |1’'ve read the bill many tines over, and
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the bill is extrenely, in many instances, anbi guous.
Certainly it’s contradictory, because in sone instances you
have the | abor | aw which takes precedence over your
regul atory issues, and yet and still you have back-and-forth
exchanges as to who wll be making the rules on what
particular issues. And we think this nmakes it extrenely
difficult for the enployers to understand and to be able to
work with sonmething that is so difficult to understand with
any degree of certainty that what they' re doing is right.

And we think this is particularly germne
considering that this bill also includes sone new, fairly
harsh nonetary penalties. And to hold an enpl oyer
accountable for sonething that they' re not yet able to
understand and to put into place in the workplace and to
conply with the law, we think, is just not fair. So, that’s
one of the things that we would |like for you to consider as
a way of dealing with that, considering the fact that the
bill is going to go into |law on January 1, regardl ess of
what we do here, what we get resolved, and so the enpl oyers
are going to need sonme formof safe harbor as far as these
penal ties and things are concerned, if the Comm ssion has
not resolved it by the 1st of January.

| had indicated before that I had nore questions
than | did testinony, and that’s still true. But this -- |

deci ded, after going over the bill, that it was nuch, nuch
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too conplicated, and too many of them to bring forward at
this time. So, what | did is | took those that are the nost
i mredi ate, the ones that are the nost urgent for the

enpl oyers, the ones that they need to have an answer on now,
and | did comment on those.

For exanple, the nunber of questions that |’ ve
recei ved regardi ng whet her or not an enployer who had read
AB 60, if they can take a vote now that would be recogni zed
in 2000. Could they conply with 2000 by vote and have those
things registered in 1999, and would they be applicable or
acceptable in 2000? That's one of the questions that is
rai sed again and agai n and agai n.

The bill had what we call a grandfathering portion
in there for sonme of the nenbers -- sonme of those nenbers
are CMA's nenbers -- that attenpted to allow those enpl oyers
who had voluntary plans, who had conplied with the | aw and
were working up to 10-hour days, to continue those if they
were in effect on July 1 of 1999. The problemis that the
bill also required that all of those people vol unteer again,
in witing. And again, the question becones, if those
peopl e volunteer again in witing in 1999 so that the
programis still legitimate in 2000, is that going to be
effective? |Is that going to be legitimate? Wuld the
conmmi ssioner view that as having been done properly?

O her problens deal with -- sone conplications
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created by the bill is that it reinstates, for exanple, the
ol d wage orders, the pre-1998 Wage Orders 1, 4, 5, 7, and 9.
And it reinstates those, and it inplies that we go back and
we reinplement all of the things that we were doing prior to
t he changes that were made in 1998. But because AB 60
specifically does away with many of the things that were in
the old wage orders, it creates a dilenmma for us.

For exanple, if an enployer is operating an
al ternative workweek under one of these orders, for exanple,
woul d they be required to requalify the program under AB 60,
for exanple? Even though they are operating under one of
t hose old orders, cone 2000, the criteria is different. And
will they be required to requalify those prograns?

WI 1l the various exenptions that are contained in
t hese orders, for exanple, be valid? For exanple, a parent,
spouse, children of the enployer and so forth are currently
exenpt. AB 60 specifically requires that they al so be
subject to overtine paynents. And yet this will be in the
ol d wage orders where they were exenpt that we’ re goi ng back
to. And the question becones, what takes precedence, the AB
60 rule of the law or these regulations that we're
rei npl enenting cone January 1 of 20007?

And then there’s sonme |anguage in the bill. One
of themin specific -- in specific that we’'re concerned

about is what is an enployer’s overtine obligation to an
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enpl oyee who works on a seventh -- on any seventh day of a
wor kweek? And again, it mght be just semantics or the way
that the bill is witten that it really didn't nmean what it
says. But without indicating in the bill that the days of
wor k have to be consecutive or sonething of that nature, it
inplies that a person who works on the seventh day woul d be
due overtine pay, even if that was the only day of the week
that they worked, or even if it was the third day of the
week that they worked. Whatever your workweek happened to
be, according to this section, it would nean that overtinme
woul d be due on any seventh day that you work. So, that’s
another clarification that we need, and need that fairly
qui ckly.

Sonme of the other requirenents of the bill are
very, very conplicated, and that’s why |I decided that we
really need -- | needed to have nore gui dance from ny folks.
For exanple, creating a nenu of alternative work schedul es,
W t hout nore definitive guidelines, is, you know, possibly a
probl em for enpl oyers. For exanple, under AB 60, only the
enpl oyees get to choose what schedul e that they woul d be
willing or able to work. Now, if you had several schedul es
and enpl oyees chose to work the first one or the first two,
and the third or the fourth shifts, or whatever they
happened to be, did not have enough people |left over to man

them there’s nothing in there that would require the
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enpl oyer or allow the enployer to dictate which one of those
enpl oyees woul d have to work on a shift that they did not
want. |If you were using a nmenu of alternative shifts,
that’s the type of problemthat this would generate if we
don’t have sonme nore definitive guidelines comng out of the
Commi ssion and ot hers on how the enpl oyee can do that.

Devel oping a one-si ze-fits-all secret ball ot
process or disclosure requirenent also creates a problem
and it’s going to be sonewhat difficult. | know that from
having tal ked with ny nmenbers. | have sone nenbers where
one particular avenue woul d be acceptable, and is not
acceptabl e to another |arge segnment of ny enpl oyee
popul ation. In fact, that's precisely why I’mnot able to
provide you with sone recomrendations in that particular
area now. And | just want to make you aware of the fact
that until | have sonme greater input fromny nenbers, | wll
not be able to do that.

However, we are scheduled -- the Manufacturers
Policy Commttee that deals with this issue is scheduled to
nmeet on the 19th of this nonth. And at that tinme, we wll
be discussing this. And hopefully, I'll get enough gui dance
at that tine to be able to come back to you with sonethi ng
that we think would be sonething that the enployers as a
whol e in manufacturing could work wth.

Fundanental ly, this is such a conplicated issue
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that the Manufacturers Associ ation understands that it is
the law. We just want to nake sure that our enployers know
and understand what the lawis. In trying to interpret the
| aw and i npl ement the | aw, the Manufacturers Association
fully intends to work with the Comm ssion and ot hers, and
wi th the Labor Conm ssioner, to ensure that as this bill is
bei ng devel oped and i npl enented, that we have input and to
work with you to try to nake it a workable proposition for
both the enpl oyers and the enpl oyees of California.

Thank you for the opportunity to testify. And if
you have any questions, |I’'Il be happy to answer themat this
tine.

COW SSI ONER DOMBROWBKI :  Just a question, WIllie,
on this. You tal ked about quantifying the econom c i npact
on your nenbers. Are you going to be able to give us
anyt hing on the econom c inpact on the enpl oyees?

MR. WASHI NGTON:  Actual ly, that’s the easiest part
because all of the enployers that are working these
schedul es can give ne that quite quickly. And the answer is
yes.

COWM SSI ONER BROAD: Wl lie, on sonme of those
i ssues that you' ve raised, |’'ve thought about them nyself,
and | think sone of them we’'ve really got to avoid the
“Chicken Little” scenario and make nore out of this than the

bill actually did.
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For exanple, the bill clearly says that the
Comm ssion can retain or elimnate any exenption from
provi sions regul ating hours of work that was contained in
any valid wage order in 1997. So, if it restores wages
orders, you know, tenporarily, you know, on January 1, the
bill says, they're restored, and they’'re restored with al
their exceptions in them And | don't think there's
anything in the bill, for exanple, that intended to overturn
t he exenption of, you know, famly nenbers, or the one that
deals with trucking or public enployees or anything el se.
don't -- | believe that the bill was intended to restore
daily overtine to people who lost it and to give themthe
choi ce of having alternative workweek arrangenents. | don’t
think it was intended to say that every exenption that were
in valid wage orders at that tine is wiped out and we're
starting fromzero w th nothing.

So, | think, to sone extent, we need to avoid, you
know, getting overw ought about this and to sort of --
because sonme of the issues you raised are very legitinmte.
| also think that, to sone extent, sone of it’s outside of
the purview of the IWC. That is to say, how the D vision of
Labor Standards Enforcenent intends to enforce these things
is part of the issue. Now, it seens to ne that if an
enpl oyer conplies with the provisions of the bill in terns

of holding an election, and wishes to try to do that by
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January 1, 2000, that it’s -- and follows those provisions,
| would think it would be quite unfair to then inpose sone
t remendous burden on them from an enforcenent point of

vi ew, because they did it in advance of the |IWC considering
t he issues.

There is sonme, | think, small risk there that they
do it wong, that we make sone change to the way things were
done in 1997, or as we hear the issue, but it’s just hard
for me to believe that with all, you know, the probl ens of
enpl oyees who aren’t being paid the m nimumwage at all in
certain industries, or whose rights are being viol ated, that
the Division of Labor Standards Enforcenment has plenty to do
wi t hout going after enployers who are trying scrupulously to
conply with this.

MR, WASHI NGTON: |’ m encour aged by your comments,
Comm ssi oner Broad, because |’m hoping that that’s the case,
and that where it’'s appropriate, that the Comm ssion can
speak to that point, that that was not the intent, even
t hough that’s what the bill says in many instances. That
woul d be very hel pful if the Comm ssion was to echo your
sentinments there that that was not the intent of the |aw and
do clarifications of that.

And | would also say that I’mtotally in agreenent
with you that the Labor Comm ssioner can play a very, very

critical role in this process, because, fundanentally, if
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they are able to provide sone safe harbor, so that when
tell ny enployers, “Yes, you can do this,” they don’'t have
to worry about subsequently being fined or found in
violation of the law. That would help a lot. So, your
coment, for ne, is very encouragi ng, because if the

Comm ssion are recommending this -- and I'Il ask if the
Labor Comm ssioner woul d have a representative here so he
coul d kind of hear those discussions -- that would be very,
very encouraging for ne. 1’°d be able to provide better
answers to ny nenbers as they call ne on this. So, |I'’mvery
encour aged by your comments on that.

COWM SSI ONER CENTER:  Thank you, M. Washi ngt on.
And we did invite the Labor Conm ssioner and their chief
counsel, and we thought they were going to be here today.
Let’s hope they will be at the other hearings or cone in
|ater to listen to the testinony of both sides affected by
the legislation. But the bill’ s sponsors are here today.
Maybe either at this neeting or the next neeting, they can
address sone of your concerns.

And | think it’s our -- everybody’' s feelings on
the Comm ssion to make it as fair and easily enforced for
t he enpl oyers out there as we possibly can. Now, because
this is a fact-finding, we have no official positions on
your questions, but we will take theminto consideration.

Thank you.
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MR, WASHI NGTON:  Thank you.

COWMM SSI ONER CENTER:  The next speaker is Jon
Ross.

MR. ROSS: Good norning. Jon Ross, on behal f of
t he Restaurant Associ ation.

It took me by surprise. | thought | signed it at
the bottom but 1I’m happy to -- happy to kick it off.

In the interests of tinme and the audi ence gat hered
here today, we have a nunber of people wthin the
associ ation, hundreds who would |ike to comment on vari ous
parts of this issue. They' re not pounding on the doors here
today. We intend to present testinony nore fully next week
in San Francisco. Follow ng up on what M. WAshi ngton said,
however, we would like to bring your attention to one issue
that we think is -- excuse nme -- worthy of your early
revi ew.

Qur interest goes specifically to the various
provisions in the bill that ask the Conm ssion to review the
manager exenption. One aspect of that is a requirenent
under the new | aw that a manager receive two tinmes m ni num
wage. It’s unclear to us, and it’s unclear to a nunber of
| awyers that we’ve had | ook at that, when that particul ar
provi si on becones effective. The |anguage is couched in
terms of your ability to create new exenptions, and it’s

uncl ear whether that requirenment kicks in on July 1, 2000 --
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or January 1, 2000. W would suggest that as you're
prioritizing your |list of issues, considering what to do
over the next few nonths, it’s critically inportant to those
enpl oyers who are trying to set payrolls and everything el se
for January 1 to have sone gui dance, whether it cones from
this board or another, as to what the -- when that

requi renment kicks in.

Qur read is it -- you know, a very strong argunent
can be nmade that that requirenent takes effect the 1st of
July. Gven that all the other exenptions and reviews and
studies are to take place by that date, for sinplicity of
bringi ng enployers into a new system it m ght make sone
sense to have all of that happen at once rather than have
this happen in stages over the course of the next few
months. That’'s -- that’s one coment we'd |ike to add.

Second, we | ook forward as an association to
wor king with you as you conduct studies and reviews of the
manager issue generally. This has been an area of sone
concern for restaurants. W’re a service industry. The
st andards that have been in place before on how you
determ ne activities that constitute nanagenent activities
have been problematic for sone of our nenbers. And as we
move forward in the next nonths, we would |ike to engage in
a di al ogue on how that standard may be better expressed so

that it reflects the reality that our fol ks see today.
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That concl udes our comments today, and we w ||
present nore testinony next week.

COWM SSI ONER CENTER:  Any questions from any
conm ssi oners?

MR. ROSS: | thought | was out clean.

COW SSI ONER BROAD:  Well, no. | just -- M.
Ross, ny question goes to that issue of the January 1
i npl enentation date versus July 1. Now, what the statute
says is, “The Conmm ssion shall conduct a review of the
duties which neet the test of the exenption.” However, it
basically says that the Comm ssion may establish exenptions
and “where the enployee is primarily engaged in the duties
whi ch neet the test of the exenption, the enployee earns a
mont hly salary equivalent to no less than two tines the
state m ni num wage for full-tinme enploynent.” It doesn't --
| don’t think that the Comm ssion has any |leeway in that --
that’'s a statutory directive, and it seens that it’s
effective, in ny view, on January 1, as is, you know, the
mai n provision of the bill, you know, 510, saying that, you
know, basically, people get tine-and-a-half on January 1.

| think it would be wise of you to talk to the
Labor Comm ssioner about their viewof it. [It’s nmy opinion
that we need to reinstate the wage orders that we are
ordered to reinstate as soon as we can do that after January

1, with whatever other interimdirective we need to give in

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

21

addition to that. But that provision, it seens to ne, |ooks
on its face to go into effect on January 1.

MR. ROSS: But the interim-- the wage orders that
had exi sted spoke to a different incone test for nanager.

COWM SSI ONER BROAD: That’'s correct.

MR. ROSS: And the new statute speaks to creating
new exenptions. Presumably, these are acts that woul d be
taken by this board subsequent to the effective date of the
| egislation. And so, the question, | think, is are you
i npl ementing the old rule and the old standard pendi ng sone
action to create a new exenption, or does the statute by
itself create a new exenption with new terns as of that
dat e?

And at |east the preface to that section speaks to
this Comm ssion having the authority to create an exenption

that contains an el enent such as two tines the m ni num wage,

so that the -- we’re not here to make a substantive or
policy argunent on the nerits of $2,000. W’'re not -- or
two tinmes mninumwage -- excuse nme. But we do think

there’s a legitimate issue as to when that new standard
takes effect. And you and |, as |lawers, can sit here and
have a debate, and a |lot of other |lawers are too, and |
guess our point is we ought to be creative in ways that we
can, one way or the other, resolve this issue in a rather

public way so that a | ot of enployers don’'t have to go to,
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you know, the expense of hiring nme and you to go out and
tell them how this works.

COWMM SSI ONER BROAD:  So, you want a definitive
answer as soon as possi bl e.

MR. RCSS: Yeah. And we woul d suggest that -- you
know, that a good answer is to delay inplenentation of that
particul ar requirenent --

(Laughter)

MR ROSS: -- until July 1st.

COWM SSI ONER CENTER  Thank you. W’'Ill give you a
fair answer.

MR. RCSS: Thank you.

COWM SSI ONER CENTER:  The next speaker is Ann
G eenhill.

M5. GREENHILL: | work for an organization in Yolo
County call ed Sunmer House, and we provide a variety of
services to people who have devel opnental disabilities. |’'m
al so here as a representative of the California Respite
Services Association. W’re an organization of 33 respite
agencies in California, which is approximately two thirds.

COWM SSI ONER CENTER:  Ma’ am could you bring the
mke alittle bit closer? 1It’s recording.

M5. GREENHI LL: Ckay. Should | start again?

COM SSI ONER CENTER:  No. | just wanted you to

bring it closer.
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MS. GREENHI LL: Ckay.

The California Respite Services Associ ation
represents 33 agencies, which is approximately two thirds of
the respite agencies in California. And we represent about
3,000 famlies in the state. | coordinate the respite
program for Sumrer House to seventy famlies.

And the purpose of respite is to provide care,
childcare, so that famlies can receive occasional relief
fromcaring for their children with devel opnenta
disabilities. W provide respite care to children and
adults with nental retardation, autism cerebral palsy,
sei zure disorders, and other disabling conditions. CQur
respite workers qualify under the updated Wage Order 15-86
as personal attendants.

|’ m here to advocate for continuing the Wage O der
15-86 personal attendant exenption fromovertine. |If the
exenption is not continued, there will be a serious negative
i npact on our famlies and the respite workers who provide
t he care.

By way of background, | want to tell you that al
respite agencies are funded by the Departnment of
Devel opnental Services, and we all receive an hourly rate of
rei nbursenent. This rate is based upon the respite worker’s
sal ary of $6.56 per hour, payroll costs, and al so includes

an adm nistrative reinbursenent. For nmany respite agencies,
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the various rates barely cover our costs; for sonme, the rate
does not cover our costs and we operate at a deficit, which
i's managed by fundraising or other inconme the organization
has managed to generate.

Al t hough we are constantly advocating for higher
rates of reinbursenent, nonprofit respite agencies sinply
cannot afford to pay overtinme to our respite workers. For
exanpl e, my agency receives a rei nbursenment of $11.80 per
hour, which includes the $6.56 per hour respite worker wage
and approximately $1.00 in associated payroll costs. An
overtime rate of one and a half tines the $6.56 salary and
the payroll taxes would cost us nost of what we are
reinmbursed. It will not take many overtinme hours to deplete
our organi zation's ability to fund respite services. For
prograns that are already |osing noney, this makes the
situation even worse

|’d also like to explain respite care fromthe
famly' s point of view Respite care is provided in the
famly home and the hours are as varied as each famly’s
need. Respites |longer than 8 hours are common, since many
famlies want to spend nore than 8 hours away from hone at
one tine. Sone famlies use their respite tinme to go away
for an overnight, which would al ways exceed the 8-hour
schedule. It is intrusive and disruptive for a famly and

their children to have nore than one person providing the
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care. For respites longer than 8 hours, | know that many
famlies wll have concerns about their children's care,
schedul es, and routines wth nore than one person providing
the care. Children with devel opnental disabilities require
continuity of care and consistent interactions with the sane
respite worker. Parents will |ose the peace of mnd that
conmes from know ng that the person they | eave their children
with will not be there when they get hone. For respites

| onger than 8 hours, they will not be able to give face-to-
face, specific instructions about their children to each
respite worker, and this is very disconcerting for a parent.
Parents do not want to rely on several care providers to get
the respite care they need.

Because nost agencies will not be able to pay
overtinme, and many famlies wll not want nore than one care
provider at a respite, we wll not be able to neet their
needs. Wthout the overtinme exenption, there will be a
hardship for parents of children with devel opnenta
di sabilities.

| also want to address this issue fromthe respite
worker’s point of view. It’s very inportant for you to know
that respite workers are not assigned respite work; they are
not required to take a respite job. This is an on-cal
position, and workers are free to accept or decline the

respite job offer. It is not the enployer who mandates the
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work, and there is no pressure or threat of job loss if they
decline a respite job. Mbst of our respite workers are
usual |y doing sonething else as well. They' re either
students or they have part-tine or full-tinme jobs el sewhere.
They like the flexibility of respite work and the
opportunity to work as many hours as they want when they
want. They fit respite around other obligations. Longer
respites, that is, nore than 8 hours, are attractive to many
wor kers because they can earn what they need or want at one
time. Their choice of working longer shifts is a benefit to
t hem because it fits their schedules and their financial
needs. Sone like the ability to work nore hours | ess often.
If overtine is inplenented and respite agencies are unable
to pay overtine, then the respite workers wll actually
suffer the econom c consequences.

W al ready have comments in enployees in other
prograns where the 8-hour daily overtime will have to be
i nposed, and many of them are disappointed that this wll
elimnate the flexible work schedul es they now enjoy. | am
certain that respite workers will al so be di sappoi nted.

We hope that you will maintain the exenptions for
Wage Order 15-86. If you don’t, then we urge the Comm ssion
to create a provision which will assure that enployers are
able to recapture the costs of overtine through sone pass-

t hrough rate adjustnent with our funding source, that is,
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t he Departnent of Devel opnmental Servi ces.

Thank you i n advance for understandi ng the uni que
nature of our respite providers’ enploynent and our
famlies’ special care needs. They’ re counting on your
support in either exenpting overtine or assuring additional
support to pay the overtine wages.

COWM SSI ONER CENTER:  Thank you.

Qur next speaker is Connie Del gado Al varez.

M5. ALVAREZ: Good norning. |1'd like to thank you
for this opportunity to discuss a little bit about the 12-
hour shift and its inportance to the healthcare industry.

| wanted to remnd the IWC that in the past, after
careful consideration, when there was an 8-hour day with the
paynment of overtinme, the IWC, after careful consideration,
adopt ed wage orders that would allow for the exenption for
12-hour shifts in the healthcare setting. These 12-hour
shifts are so popular to our nurses and our hospitals, our
patients. W can see the popularity of these in the fact
that nost of the contracts -- or many contracts, union
contracts, provide for a 12-hour shift w thout the paynent
of overtine.

Despite argunents that 12-hour shifts may
conprom se a patient’s condition, there is no evidence to
prove that, and continuity of patient care has been

sonet hing that has been very inportant to our nenbers, our
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nurses, and our hospitals.

The al ternative workweek schedul e came about for
the reasons of allowi ng nurses to have the flexibility to
choose a 12-hour shift and be able to stay at hone, take
care of famly needs, and provide for a way of life that was
suitable and desirable to them So, we wanted to talk a
l[ittle bit about that. W have a nurse that will be
testifying later on this afternoon or this norning to talk
about how that inpacts their lives and how this affects the
overall condition for the shifts in the hospital and for the
nur ses.

12 hours are critical to our industry because we
are one of the industries that service the comunity 24
hours a day, 365 days a year, seven days a week, and we
never close our doors. So, it’'s easy for our hospitals to
shift in two 12-hour shifts, as opposed to any of the other
provisions that are available in the bill. W understand
that there are sone alternative provisions in the bill, but
it does really help for the healthcare industry, with that
24-hour staffing need that we have.

And | ooki ng about the shortage of nurses in
California, if we would have to shift to 8-hour schedul es
for our nurses, we would have to cone up with nore nurses
avai l able, and we’'re not sure that those nurses are there

right now Actually, we’ve been working in a different area
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totry to assure that we would be able to get sone nore
nur ses.

So, we just wanted to talk to you a little bit
t oday about the -- hopefully, asking you to take careful
consideration and see if you mght be able to reinstate the
Wage Orders 4- and 5-86 that were anended in ' 93, because
this was the allowance that provided for our healthcare
i ndustry to have the 12-hour shifts.

| wanted to ask a question, because we have been
asking this question before: that if the wage orders that
we are going to be reverting to are the Wage Orders 4- and
5-86, amended in 93, we'd |like to know whet her or not those
wage orders are going to be available and how those will be
distributed to the enpl oyers so that, when the bill becones
effective, we will know and be able to tell our nenbers how
to get ahold of those wage orders so that they can post
them | knowthat it’'s a question that’s been asked of the
IVWC in the past, and we’ve asked it in additional neetings.
And |’ ve been hearing different variations about when and
how t hose docunents will be available. So, that’'s a
guestion of clarification we're |ooking for.

|"d like to thank you.

COWM SSI ONER CENTER:  Thank you. And in an
attenpt to answer your question, we' re | ooking at al

possi bl e ways, maybe neki ng them avail abl e on the |Internet,
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if it meets legal requirenents. But that’'s -- we’'re
pur sui ng that.

M5. ALVARADO. WII there be some notification
sent out just as soon as those wll be avail abl e?

COWMM SSI ONER CENTER:  Yes.

MS. ALVARADO  Ckay. Thank you.

COWMM SSI ONER CENTER:  Any questions fromthe
comni ssi oner s?

(No response)

COWM SSI ONER CENTER:  Thank you.

And per M. Washington’s request and others, we do
have representatives of the Division of Labor Standards
Enf orcement here now | istening, so -- MIles Locker and Tom
G ogan.

We appreciate you attending the neeting. Thank
you.

The next speaker is Mchele Buhlert.

M5. BUHLERT: Good norning. M nane is Mchele
Buhlert, and I'’ma staff nurse at Marshall Hospital in
Pl acerville, where ny coll eagues and | serve the western
sl ope of El Dorado County. Marshall Hospital is the only
communi ty hospital between Fol som and South Lake Tahoe.

| appreciate the opportunity to be able to speak
to you today about Assenbly Bill 60 and how | osi ng the

flexibility of the 12-hour shifts will affect not only
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mysel f, but my coll eagues i n nursing.

Regi stered nurses dedicate their careers to
healing. 1In these tinmes of shorter |lengths of stay for
hospital patients, it is inperative that we're able to
maxi m ze the continuity of our patients’ care and best
utilize the tinme that we have wth our patients and their
famlies. This is crucial tine for teaching patients about
their surgeries or their disease processes, their
medi cations, preventing conplications, and talking with
patients and famlies about how to optim ze their well ness
and their enjoynent of life.

The 12-hour shift allows the nurse caregiver the
opportunity to bond with their patient and focus on the
tasks, the teaching, and the listening that every patient
deserves. Wth only two shifts every 24 hours, patients are
spared the constant changi ng parade of caregivers. Studies
have proven that nost errors occur within an hour either way
of shift change. 12-hour shifts have the potential for
decreasi ng possible errors by one third.

Interviews with patients have shown that they
beconme frustrated with having a different nurse every 8
hours. Being hospitalized and being ill is frustrating
enough.

For nurses, being able to spend 12 hours with a

patient instead of only 8 allows us to better nonitor our
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patients’ progress towards a favorable outcone. As nurses,
we have dedi cated our careers to healing and serving the
menbers of our community. However, as people, we al so have
lives outside the walls of the hospital.

|’ ve nmade Marshall Hospital ny career for many
reasons, including the unparalleled support and respect that
we, as enpl oyees, receive fromour managers and
adm ni strators, the autonony that we enjoy as nenbers of the
healthcare team and the flexibility of being able to work
t he hours that we have chosen.

Flexibility is a quality that drew many of us to
nursing. W choose to work three 12-hour shifts a week
because it fits our lifestyle so well and it allows us to
have a |life outside the walls of the hospital.

Many nurses have children at hone. Wrking three
days a week allows us the flexibility to volunteer in our
children’ s classroons, to neet with teachers, take our
children to the park or to appointnents, to spend quality
time that five 8-hour shifts a week does not allow

Sone of us are al so pursing advanced degr ees.
Wor ki ng three days a week allows us the flexibility to be
successful in our quest for higher education.

Sonme nurses take care of elderly parents or
di sabled children. Wrking three days a week allows us the

flexibility to neet outside obligations and
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responsibilities.

Many nurses commute to work, sone of us very |ong
di stances. A nurse who works three days a week instead of
five spends 40 percent less tinme driving and polluting the
air.

Wor ki ng three 12-hour shifts a week allows nurses
and their famlies a better quality of life. It affords us
an opportunity to exercise, to travel, garden, swm ski
visit with the people that we care about, to unw nd and
recharge ourselves for a demanding career. It allows us to
provi de better continuity of care for our patients. This is
why we, as nurses, have chosen this schedul e.

We have opted to forego overtinme over 8 hours a
day for the flexibility of being able to work three days a
week and still earn a full wage. Registered nurses are
intelligent and educated professionals. | believe strongly
in the right of self-determ nation and personal choice as to
where we work, how we work, and when we work. AB 60 does
not provide this flexibility and personal choice we, as
nurses, need and want.

| appreciate your tinme and consideration, and I'd
be happy to answer questions if you have any of ne.

COWMM SSI ONER BROAD: |’ ve got a question.

When you -- at your hospital, presumably, sone

time ago, you shifted from8 hours to 12 hours.

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

34

M5. BUHLERT: Correct.

COW SSI ONER BROAD: And was that a sort of a
unani nousl y happy deci sion anong the nursing staff, or were
t here sone nurses who were not happy with that?

M5. BUHLERT: \When ny hospital changed from8- to
12-hour shifts, that was before | started working there --
|’ ve been at Marshall Hospital a little over five years --
so | can't speak to the history of the vote. Many of the
nurses that work there now worked then, and the nurses that
|’ ve spoken to in the |last few weeks about this
overwhel m ngly supported the 12-hour shift over the 8-hour
shift. M manager is also here today, and |’ m sure she
coul d speak nore accurately to how that went. But we, as
nurses, the nurses |’ve spoken to, feel overwhel m ngly that
12-hour shifts not only fit their patients’ needs better,
but their own personal needs.

Does that answer your question?

COWM SSI ONER BROAD:  Thanks.

M5. BUHLERT: | wasn't there then, would be the
short answer.

(Laughter)

COWM SSI ONER BROAD: That’s fair.

MS. BUHLERT: The fact that Marshall Hospital has
12-hour shifts was a strong factor in my choosing that

hospital to apply to and to stay with. | personally -- |
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can only speak for nyself -- | would not work at a hospital
where 8-hour shifts were mandatory. |It’'s very difficult,
with ny lifestyle, and | feel it’s nuch better for ny
patients.

COWM SSI ONER CENTER:  Thank you.

M5. BUHLERT: Thank you.

COMM SSIONER CENTER: 1'd like to go a little bit
out of order now to bring up Julianne Broyles, with the
Chanber. She m ght be able to address sone issues that sone
of the other enployers will be testifying on, in her
comment s.

M5. BROYLES: Good norning, M. Chairman,
comm ssioners. It’'s a pleasure to be here and having the
opportunity to work with you on an issue that’s of great
i nportance to our nenbers and to their workers. W have a
si de-by-side that | know that probably was provided to you
but to becone an official part of the record, we would |ike
to actually hand it in today, because | know that having it
officially submtted does give it alittle bit nore weight.

Wien we have | ooked at the issue of the overtine
reformover the | ast several years, it’s been one of
conflict, it’s been one of, in some ways, great excitenent
for both workers and their enployers, because when we view
the issue, we ook at it in a positive way. W have felt

fromthe very beginning that having the ability to, one,
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provi de our works with the ability to flex hours in a way
that lets themneet their worklife obligations in an easier
manner, at the sanme tinme which does not penalize the

enpl oyer for doing so, has always been a benefit that goes
two ways. And when you | ook at what the nmandate is to the

| ndustrial Welfare Comm ssion, one of which is assuredly to
al ways | ook out for the best possible inpact on the worker,
fromthe health -- their health and welfare -- by wage and
hour applications. You also have the additional nmandate to
ensure that jobs remain in the state, that enployers have
the ability to conplete, and that job opportunities are not
lost. We know that that is a very, very hard line for this
Comm ssion to have to wal k over the next few nonths as you

| ook at how to inplenment a very, very confusing law, in sone
ways, and the technical challenges that enployers have in
inplenmenting this law, is going to be great. And we’'ll be

| ooking to you for the guidance and the information that you
wll be able to provide.

Li ke M. Washi ngton, we do have probably as many
gquestions as we do the ability to provide information to the
Comm ssion at this time. And they have -- sonething that I
don’'t think just a plain reading of the statute is going to
provide to the enployers, in terms of how to set up, gear
up, and be able to roll out the new mllenniumwth a brand-

new set of wage and hour rules that, in nmany ways, are
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technically very, very inpossible to do so w thout
addi ti onal guidance on the part of the Industrial Wl fare
Comm ssi on.

The definitions wwthin the bill are certainly very
troubling to the enployer comunity. For exanple, Labor
Code 500 defines an alternate schedule as “any regularly
schedul ed wor kweek with nore than eight hours in a single
day,” but that conflicts with |ater sections of the sane
bill that define an alternate schedul e as sonething that has
been put through the process, the two-thirds secret ball ot
vote. And what kind of -- our question -- it’s nore a
guestion, again -- is there a conflict in those tw? Do we
now have two definitions of what an alternate workweek is
and what an alternate schedule is? And the clarification
that the Industrial Wl fare Comm ssion could provide on that
woul d be certainly of help to the enployer community as
t hey, again, look to provide the flexible schedul es where
they can, in a manner that works for their workforce, their
corporate culture, their business culture in that business.

Addi ti onal questions that we do have concern the
exenptions. Now, as M. Broad had noted earlier, certainly
we're not trying to cry, “The sky is falling,” but we do
have many questions because, again, if you do a plain
readi ng of the statute, it says that all enployees are

subject to 8-hour overtine. And if that is so, then the
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gquestion’ s been raised on what about famly nenbers? How
are they treated? Wat about babysitting perfornmed on a
casual basis? How does that now happen?

As you heard fromthe respite care associ ation,

t hey have questions there on the conpani onship services that
they provide. You have issues dealing with certain truck
drivers, sone parts of the agricultural industry, and
contract workers. W have |lots of questions on those, and
we'll be happy to provide as nmuch information as we can to
you. But, again, we’'ll be |ooking for answers as well as
provi di ng the questi ons.

You do have, of course, your line of work very
clearly set out for you, in that you have to specifically
address certain industries, such as the ski industry, the
fishing -- comrercial fishing industry, healthcare industry,
by a date and tine certain. However, it’s been troubling
for us to hear in the enployer comunity that there are sone
that believe that we now are going to cover industries that
have never historically been covered by overtime rul es
before and woul d certainly be, as an enpl oyer
representative, opposed to, say, now suddenly sayi ng that
on-site construction or logging or mning are now subject to
the provisions of AB 60, where historically they never have
been before.

Additionally, wthin your -- within AB 60, you

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

39

have the issue of the alternate schedules. Certainly M.
Washi ngton touched on the issue of the nenu of choices. |Is
it one that the enployer sets up and the enpl oyees choose
fron? But then further questions when you go deeper into
the problem Certainly, when we talked wwth workers on --
when we went into the alternate schedul es that were
avai | abl e under previous |aw prior to 1997, one of the
probl enms when you got into the situation, you have the
enpl oyers going, “Yes, | would |love to work an alternate
schedule, | would Iove to cone into work only four days a
week or three days a week;” however, the problem cane around
when you had -- choosing that schedul e, and then what
happens when a significant |ife change, as you -- a term
that | know that you’ ve seen in terns of healthcare, but in
this instance, it mght also be appropriate to view, is to
say, “l’ve got -- sonething has changed, |’ m adopting a
child, | have a famly nenber that is nowill; | want to now
change to a different nmenu selection,” the process in which
an enployee is able to do so, or which an enployer is able
to ensure that he has enough people on a production |ine,
w Il have to be addressed by the Conmm ssion on this basis.
W think it’s going to be a difficult task to figure out how
to do so.

VWhat we have with other issues within the

al ternate schedul e choice, while you do have -- | believe,
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and we’ d like just to make sure that that is very clear --
in one part of the bill, it tal ks about any hour outside of
the selected schedule being required to have an overtinme
paynment of tine and a half applied to it. So, again, if |
have chosen that four-day workweek, and |’ ve deci ded that
that’s Monday through Thursday, and | want to work sone
hours on Friday to make it up, we would |i ke to nmake sure
that there's clarification that enployees on alternate
schedules, if they' ve been adopted by the two-thirds vote,
have the nmake-up tine available to them and woul d not be
able to have the enployer required to pay tinme and a half
for hours that -- on that basis for hours that are being
made up, underneath, | believe, it’s Labor Code 511

O her questions that we do have deal with the
| egal status of the wage orders. What is the |egal status
of the wage orders? Questions that -- if they were taken
out of effect in 1997, they are no |longer |egal and valid.
What is the status? How -- if we used any of the process
that is within those wage orders, what is our |ega
l[iability as enployers for doing so? Are we subject to
lawsuits? Are we subject to being sued and havi ng back
overtinme or other penalties assessed against us for going by
what previ ous wage orders said, even though AB 60
substantially changes sone provisions of those?

Anot her chal l enge for this Comm ssion wll be how
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AB 60 interacts with other |eave |laws. Now, you have, in
many i nstances, itens such as famly | eave, whether it’'s
state- or federally-protected | eave, under both of those
prograns, whether it’s pregnancy disability |eave, whether
it is ADA conpliance in order to accommodat e sonebody’s
medi cal condition, soneone with mgraines, for instance,
soneone Wi th severe norning sickness, how does that work?
Does it work with the alternate schedul es? Does it work
with the make-up time? Al of those are issues that
certainly enployers are going to need gui dance on.

And the last part of this, again, deals with the
make-up tine. W are happy to help and in any way comrent
on suggested forns or notifications on the nmake-up tine or
the alternate schedules, and we’ll be happy to present at
| east exanpl es and sanples of what we think mght work and
work with the Commi ssion and its staff on those issues.

But anot her issue that you will have to work to
clarify is that, under the make-up rules in AB 60, and
because it’s very specific, nmake-up tinme has to be done
within the sanme week in which it is requested, what are you
going to do about that nake-up tinme request that cones in on
Friday norning? “l’ve got to get out of here today; | want
to make up the tine on Monday,” how are you going to dea
with that?

So, again, | do not envy the chall enges that
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you’'re going to have to deal with in all of this. Certainly
we w |l have very concrete evidence -- in fact, we plan to
submt certainly our previous coments that were given to
the I ndustrial Wl fare Comm ssion when the changes were
bei ng considered, as well as all of the statistical reports
that we were able to conpile at that tine, show ng the

i npact on wages, showi ng the inpact on workers, and the

i npact on the conpetitive nature of California businesses as
t hey were noving through this whol e process.

| would be delighted to answer any questions you
m ght have. And hopefully, we’'ll be able to work with you
in the future on providing the information you may need.

Thank you.

COWM SSI ONER BROAD: | read through your chart,
and | just had one question. What’'s the contract worKker
issue? | don’t understand that one.

MS. BROYLES: Well, actually, that’s a good
guestion. And we're not -- again, this is sonething that
we’'re not sure of the inpact. Now, a previous statute had
expressly exenpted parties to a contract to waive 8-hour
overtinme requirenents. That was del eted by the new Labor
Code 500 -- 510 -- excuse nme. And the question is, was it
specifically nmeant to cover just collective bargaining
agreenents? Was there any issue dealing with contingent or

contract workers that the proponents of AB 60 were trying to
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cover? And if so, what were they specifically so we can
make sure that, one, we don’t abridge the law in any way
intentionally and know ngly, and then have the know edge for
our enployers, when they enter into contractual
relati onships with workers, so they know their overtine
obligations and liability.

COWM SSI ONER CENTER:  Thank you.

MS. BROYLES: Thank you.

COW SSI ONER CENTER:  Qur next speaker is Tamre
Boot h.

M5. BOOTH: Good nmorning. |’'m Tanme Booth, a
I i censed pharmaci st working here in the Sacranento area.

Di stingui shed Comm ssion nmenbers and concer ned
individuals in the audi ence, please forgive nme for ny
i nadequacy in public speaking. |'mvery nervous, and, to be
honest, 1'd like to bolt out the door right now There are
probably nmuch better individuals who could represent ny
profession, but | feel it’s very inportant to voice ny
opi ni on.

My husband and | are both pharnacists. He is
pl eased to work five 8-hour days, and he gets overtine for
anything over 8 hours in a day. | work longer shifts and
enjoy the flexibility that working only four days a week
affords ne. | spend less tinme commuting, can take care of

medi cal and dental appointnments, and enjoy |ong weekends
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wi t hout touching ny vacation tine. | can attend continui ng
educati on prograns and participate in conmunity and church-
related affairs nuch nore readily. Mst inportantly is the
bl ock of famly tinme that ny flexible schedule allows ne.

At first glance, | had no qual ns about this issue.
But, as they say, reality bites. Last Thursday, | was

informed by ny regional manager that, under the new | aw, |

woul d | ose certain benefits. Well, I"'mstill not happy
about the benefits |I lost last year. As an assistant
manager, |’mcertain that | could arrange to continue

wor ki ng 10- hour shifts. M upper nmanagenent in the Pharnmacy
Di vi si on does consi st of pharmacists. They' re still
considered professionals in nost states; they’ re reasonable
i ndi vi dual s. But what happens to the other pharnmacists?
Budget restraints will lean toward the 8-hour workday. This
will result in reduction of pharmaci sts’ hours, an increased
wor kl oad for those working, and endanger patients in the
| ong run.

| have seen many changes in the pharnacy
profession, and | laud the efforts of those who have brought
about advancenents in the workplace, nmaking it safer for
both the care provider and the patient. There are nmany
| aborers in this state who work in sonme pretty horrible
ci rcunst ances, and they do need protection. W need to

ensure that individuals can use the restroom take a | unch
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break, and have a reasonable schedule. |’mjust not sure
that this bill is the right nechanism
Thank you.

COWM SSI ONER BROAD:  Where do you work?

M5. BOOTH | work for Wal-Mart.

COWM SSI ONER BROAD: And have they told you that
you can’t have four 10-hour days under AB 607

M5. BOOTH. No, they have not.

COW SSI ONER BROAD: Because you can.

M5. BOOTH. Oh, | can, yes. They assured ne that
| could continue the 10-hour workday, but that’s nyself, on
managenent. You can have relief pharmacists, staff
phar maci sts, who may be working 8-hour shifts.

COWM SSI ONER BROAD:  Wel |, they can work -- they
can work four 10-hour days too, under --

M5. BOOTH. But wouldn't they --

COW SSI ONER BROAD:  -- with an alternative
wor kweek .

M5. BOOTH: But wouldn’t they have to get overtine
after 8 hours if they re not considered nmanagenment or
exenpt ed?

COMM SSI ONER BROAD: No. No, they can vote to
have an alternative workweek of four 10-hour days.

M5. BOOTH: And what if they don't?

COWM SSI ONER BOOTH:  Wwell, it they don’t, it would
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sort of seeml|ike they probably don't want to, if they vote
against it.

MS. BOOTH  Right.

COWM SSI ONER BROAD:  But if they vote for it, then
t hey woul d be allowed to have those four 10-hour days.

| m ki nd of concerned that the corporate
managenent of your conpany is giving you certain
m si nformati on about what the legislation did and didn’t do.

M5. BOOTH: Well, no. They were clear that |
could continue with my 10-hour day, and they said that the
phar maci sts could choose to do so. But |’ m concerned about
budget restraints and the other inpacts that may cone into
effect.

COWMM SSI ONER DOVBROWSKI :  Have they tal ked to you
about the elections at all at this point, the election
process?

M5. BOOTH. No. | just |earned about this
Thur sday, to be honest.

COWM SSI ONER DOVBROWBKI @ Ckay.

M5. BOOTH | tried to read the bill at hone, and
it’s very confusing to the average individual, and I’ m not
sure |’ ve perceived everyt hing.

COWMM SSI ONER DOVBROWSKI @ It’s very confusing to a
| ot of professional |awers too.

(Laught er)
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M5. BOOTH. Ckay. | feel better.

COWM SSI ONER DOVBROWEKI @ You' re not al one.

M5. BOOTH.  Thank you.

COWM SSI ONER CENTER:  Thank you. That’'s why we're
havi ng these hearings. Thank you.

| think it’s Tinothy Lang.

MR. LONG (Not using mcrophone) Long

COWM SSI ONER CENTER  Okay. Sorry.

MR. LONG Good norning, comm ssioners. |'m
Timot hy Long, representing here today the California
Retail ers Association. And by pure happenstance, the focus
of ny presentation, as contained in the witten subm ssion
that 1’m handing out and that I’'ll summarize verbally, deals
in part wth the pharmaci st issue.

The focus of nmy presentation, as well as the
testinony that will follow during the course of subsequent
| WC hearings, focuses on the adm nistrative exenption. The
| WC has been enpowered to define and delimt that exenption.
Li kewi se, the I\WC has been enpowered to review t he wages,
hours, and working conditions of |icensed pharnacists.
During the course of these hearings, we would |like to put on
evi dence that woul d enable you to concl ude that pharnacists,
i censed pharnmaci sts, who are engaged in specific duties
woul d qualify under the adm nistrative exenption

The duties that we have outlined at Page 3 of the
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subm ssion focus on those duties that only |icensed

phar maci sts can perform pursuant to the Business and

Prof essi ons Code. Now, under the test that exists now wth
regard to AB 60, or rather, that will go into effect on
January 1, the necessary analysis is whether, in fact,
exenpt adm ni strative enployees are primarily engaged in
certain specified duties. And you have the task of defining
what duties qualify for exenpt status. And we woul d suggest
and, again, intend to present both live and witten
testinony, that |icensed pharmacists who are engaged in the
duties specified here in this subm ssion should be

consi dered exenpt adm nistrative enpl oyees.

Those are ny comrents for this norning. As |
said, we wll be presenting, over the course of the
heari ngs, testinony, both in live and witten form to flesh
out this analysis, and |I’'d be happy to entertain any
guestions you m ght have at this point.

COWM SSI ONER BROAD: M. Long, how do you -- |
briefly read this, what you just handed in here -- how do
you reconcile your coments here with the provisions of SB
6517

MR, LONG Well, SB 651, of course, says that
| i censed pharmaci sts, effective 1/1/2000, cannot qualify in
California under the professional exenption. The

adm ni strative exenption, obviously, is a different
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exenption, as is the managerial exenption. So, wth regard
to this, the reconciliation is: so long as |icensed
phar maci sts are engaged in these duties, as specified here,
they woul d qualify under the adm nistrative exenption

COWM SSI ONER BROAD:  And these are the duties that
essentially make up the practice of pharnacy.

MR. LONG These are the duties that require a
phar maci st to exerci se i ndependent judgnent and di scretion.

COWM SSI ONER BROAD:  So, if we were to adopt this,
woul d there be any pharmaci sts that woul d be not exenpt?

MR. LONG Presumably. | think |I’d dare say that
in any given pharmaci st -- or pharnacy, rather, that
pharmaci st, for one reason or another, and often appropriate
reasons, will not be primarily engaged in all of these
duties. And given that the test is “primarily engaged,”
i.e., spending nore than 50 percent of the tine, there may
be situations where |icensed pharmaci sts woul d not be
engaged in such duties nore than 50 percent of the tine.

COWM SSI ONER BROAD:  Thanks.

COWM SSI ONER CENTER:  Thank you.

MR. LONG Thank you.

COWM SSI ONER CENTER:  Mark Pawl i cki .

MR. PAWI CKI: Good norning, M. Chairman and
menbers. | am Mark Pawl icki, representing Sinpson Tinber

Conpany. Sinpson is engaged in the growi ng and harvesti ng
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of forests and the production of lunber in Northern
California. | sent in some witten coments, which
believe are included in the record.

We have a narrow issue relative to AB 60. Qur
particul ar issue concerns the issue of a lunch period that,
according to AB -- Section 6 of AB 60, nust be offered to
t hose working 8-hour shifts or longer. |In the |ogging
portion of our business, our enployees are commonly
subj ected to relatively dangerous working conditions on
steep slopes and wet conditions. They're usually a
significant distance from an encl osed vehicle or building,
and they eat their lunches in the area where -- right in the
woods where they' re working. They do not want to stop for a
l unch break. They would rather opt to, alternately, eat as
they go and not shutting down the | oggi ng operation.

They prefer this because if -- they feel that if
they stop for a half-hour lunch break, they wll just get
col der and wetter, and then when they go back to work,
they’'re going to be subjecting thenselves to relatively --
you know, even nore unsafe conditions and risk of personal
injury.

We believe that the |aw permts our enployees to
opt not to take a formal |unch and continue just as they
have been doing. |If our interpretation is correct, we hope

that the regulations will nake this point clear, that upon
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agreenent of the enployees and the conpany, a formal |unch
break need not be taken for an 8-hour workday. W believe
that in our particular case, this approach provides the

enpl oyees with the flexibility that they need to assure that
t hey are working under the safest conditions.

We do understand that the | aw does not permt
wai ving the lunch periods for |onger days. |If you have nore
than a 10-hour, you can only waive one of them is our
understanding. But we only -- because of the strenuous
nature of our work, we only work an 8-hour shift.

So, that was our only point about this. W hope
that the regulations will be clear on that. And if there is
an issue, we'd certainly like to hear fromyou about that.

Thank you.

COWM SSI ONER BROAD:  Just one qui ck questi on.

MR. PAWICKI: Yes, sir.

COWMM SSI ONER BROAD:  |Is it your assunption that
the I ogging industry is covered by AB 60 as of January 17?

MR. PAWICKI: Well, there seens to be sonme debate
about that, and I -- | don't know | really can’'t answer
t hat .

COWMM SSI ONER BROAD:  |s the normal workday in
| oggi ng 8 hours?

MR PAWICKI: It is. And nmany of our enpl oyees

are union and they’'re covered by a, you know, agreenent.
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But sone of themare not. And we only work an 8-hour day
because of the strenuous nature. They really can’t work
nmore than 8 hours. And like | said, they just prefer to
work the 8 hours, grab a sandwich as they run -- as they go,
and not shut down.

COWMM SSI ONER BROAD:  So, the application of the
daily overtinme system to the logging industry, if indeed
it’s been exenpt, would actually not change your operations
significantly.

MR, PAWICKI: | would think not, yeah.

COWM SSI ONER BROAD:  Thank you.

MR. PAWICKI: But this new section is added.
Section 6 is newto the law, and so | just wanted to make
sure it was clear.

Thank you.

COWM SSI ONER CENTER:  Thank you.

Robert Jones.

MR, JONES: Good norning. M nane is Robert
Jones, and | represent the Northern California Chapter of
the National Association of Conputer Consulting Businesses.
And |’ ve already provided sonme witten information to you

W have -- I'mtenpted to say, “Now for sonething
conpletely different” -- we have a very, very snal
provision of this |aw which has a very broad i npact on the

hi gh-tech industry. There are two words in this |law -- they
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only appear once -- and that’s “nonthly salary.” And
they’'re in 515(a).

The problem we have wth this is not a new
problem This is a problemthat we ran into in the industry
under the federal |aw, and which we had -- an anendnent was
passed to the Fair Labor Standards Act in 1990 that
corrected this problem

Real briefly, the people that we’re tal king about
are the very highly paid conputer consultants who perform
system anal yst, progranm ng, and ot her conputer-rel ated
wor K.

Excuse ne. |I’mcomng off a cold.

The work that they perform-- these are all people
t hat make between thirty and sonme nake well over a hundred
dollars an hour, and they tend to work on a freel ance basis.
They work on an hourly basis through conputer consulting
conpani es who | ocate the people who have the skills
necessary to perform project-based work for businesses that
requi re those conputer consultants. And it’s an industry
that’s grown up -- |I’ve been wwth it for a long tine -- and
it’s grown up. In the old days, they were all independent
contractors. Then, with all the problens that arose under
i ndependent contracting, they becane tenporary enpl oyees of
t he agencies which found the work for them And that was

all done on a billed per-hour basis.
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The reason it’s done on a billed per-hour basis is
because the projects in this field are al nost inpossible to
estimate. And that -- we’'ve had a nunmber of determ nations,
by both the IRS and the Labor Comm ssioner, that the fact
that are, in fact, billed hourly, they could still be
i ndependent contractors. But there are other problens that
arise, including a | ot of the conpanies provide benefits to
t hese people while they are working for them so they are
treated as tenporary enpl oyees of the consulting conpanies.

| don’t want to junp through -- too far ahead as
to what’s actually done, but basically, a conpany has a
systens problemthat they need to have fixed or analyzed or
prograns readied, and they will contact a conpany that’s
part of the NACCB, who has conprehensive data bases of the
skills of individual people who work on this basis. The way
that they -- and what they’'Il do, then, is they will |ocate
people with the skills that are willing to performthose
services, and they will bill for those services on an hourly
basis, and they’' || pay the tenporary enpl oyee, conputer
prof essionals, on an hourly basis for the work that they
perform

Now, one thing that has been an issue with the
Labor Comm ssioner fromtine to tinme is that since these
peopl e have al ways been found to be exenpt -- and they are

adm ni stratively exenpt or professionally exenpt, depending
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on whi ch Labor Comm ssioner you end up in front of, but they
are exenpt -- but they are paid for all hours worked in
addition to 8 and all hours worked in addition to 40.
They’'re basically paid for all hours worked. And so, if
they work 60 hours a week on a project and then nove on --
at $50.00 -- and then nove on to the next project, that’s
what they do for a living, and that’s what they want to do.

The problemthat comes up is that if you require
that they be salaried and paid a nonthly salary, which is --
there’s only -- well, not only -- but |less than $2,000 a
month -- if they were actually sal aried enpl oyees, they
woul dn’t be entitled to overtinme hours on the basis of the
hours that they worked; they’ d be exenpt enployees. They'd
be sal ari ed, and under sone federal statutes, if you were to
pay them straight tine or time and a half or any type of
time based on hours, they'd |ose their exenption. So, the
only way they could be paid additional tinme for doing
additional work on a faster basis is that they would have to
be paid that tinme in the way of bonuses, which couldn’t be
tied to hours, but would have to be tied to profits. And it
woul d make a real nightmare for them and the conpanies.

Now, like | indicated, this isn’'t sonmething that’s
cone up for the first time here. There s never been a
salary test, a salary basis test, under California law. W

had the renmuneration -- which no one can pronounce,
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i ncluding nyself -- but that there was a m ni mum of $1, 150 a
month. But under the federal law, there’s a weekly salary
basis test under the Fair Labor Standards Act. And in 1990,
when this first cane to light, that said that these people
woul d not be able to work on an hourly basis under the
federal |aw, Congress anended the Fair Labor Standards Act
to create -- and it’s a little confusing, and | provided you
wWth copies of the statute -- but to create what is commonly
call ed the conputer professional exenption. And that
exenption says that if they qualify as a systens anal yst,
programer, other related conputer technologies, and they're
paid at |east $27.63 an hour, then they can be paid on an
hourly basis and they’' || be considered conputer

pr of essi onal s.

And that’s what we’ve asked and what |’ve given
you in the language | -- as the | ast page of the three-page
presentation that | gave to you. That is precisely the sane
| anguage whi ch exi sts under the Fair Labor Standards Act,
and we would like to recommend that this Conm ssion adopt an
exception which is exactly the sanme -- under 515(b), by the
way, is -- we think that’s where the authority is to do
this, of the Labor Code -- is that you adopt that exception,
saying that if you neet the criteria to be a conputer
prof essional and you're paid nore than $27.63 an hour, that

you can be paid on an hourly basis.
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And that’s all we’'re asking for. Those two words,
by the way, the “nonthly salary” test, the “nonthly salary”
only appears once in the bill. | can’t find it anywhere
else in the legislative history, and | can't find where it
was di scussed. Now, perhaps it was. But the only place
that I can find it is in 515(a). And if it said
“conpensation,” we wouldn’t be here today. But since it
says “salary,” and given the nature of the history of the
Fair Labor Standards Act salary test, this is sonething
that’s going to have to be corrected.

One of the -- the last point | wanted to nake was,
this doesn’t just inpact the workers thensel ves, the
professionals. Wat it inpacts is the industry itself,
because nost of these conpanies that request this type of
wor k bei ng done, they can have this work done anywhere. In
fact, the conpanies in California often bring people into
work on projects for people in Tennessee and Texas and
Nevada. And who knows where this person’s actually doing
t he work, because all they have to do is |ook at the system
once -- generally -- and then they can go ahead and prepare
the code anypl ace they want, e-mail it, and if they do that
out of a state other than California, they would be entitled
to be paid straight tinme and overtine for all hours worked.

And I'’m here if you have any questions on this.

COWMM SSI ONER DOVBROWSKI : Not so much a question
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as a comment. The situation you described, | find
personally -- because in the early ‘80's -- not in the
conputer industry, obviously, but in a PR agency, that’s how
| was working. And | think the issue he’ s bringing up,
unl ess I’m m ssing sonet hing, has sone broader inplications
to some other -- it isn't just the conputer industry. There
are a lot of people who do this kind of consulting, probably
in the entertai nnent industry and others, that we’re going
to need to think about.

So, | guess, for the public record, whoever has

t hose ki nd of thoughts about that should bring it to our

attention.

MR. JONES: The one comment 1'd like to make on
that is that these -- all other industries, other than this
one, with sone really strange exceptions, |ike people who

make weaths at Christmas and so forth, they' re all covered
under the Fair Labor Standards Act. And so, if they -- but
the only one that provides an exception in the Fair Labor
St andards Act for hourly professional is the conputer
prof essi onal s maki ng nore than $27.63 an hour. So, others
woul d still be subject to the federal |aw.

COW SSI ONER CENTER:  On the sane issue, probably
consultants dealing wwth AB 60 too woul d be affected.

(Laughter)

COWM SSI ONER CENTER:  Thank you.
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MR. JONES: Thank you very nuch.

Kelly Watts.

M5. WATTS: M. Chair and nenbers, |I'mKelly
Watts, with the Anerican El ectronics Association. 1'd like
to thank the Comm ssion for this opportunity to speak,
al though I have a major cold, so I'"'mgoing to make it very
brief.

There are three issues of clarification our
menbers have requested, and the first one deals with the
voting process. W would like to see clarification on the
voting process that will be used for the inplenentation of
alternative work schedules. W’re supportive of a sinple,
easy to inplenent process that allows maximumflexibility
for enpl oyees.

One elenent of this process is the definition of a
work unit, and we would like to see the work unit defined by
supervi sor and shift to provide for maximumflexibility for
enpl oyees.

The second issue relates to the hourly rate for
alternative work schedul es. And assune that since 1997, an
enpl oyer has kept a consistent schedul e of 12-hour days for
its manufacturing enpl oyees, the schedul e was not
establ i shed pursuant to an enpl oyee vote or a plan filed
with the Labor Comm ssioner, and before 1998, the enpl oyer

did pay daily overtine. Wen the | aw changed to weekly
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overtinme, the enployer added an hourly premum Now the
enpl oyer intends to conply with the new | aw by paying the
daily overtinme. WMy the enployer elimnate the hourly
prem um w t hout violating Section 511(c) in AB 607

And thirdly, we’'d like to discuss the issue of
make-up tinme. In the interests of preserving flexibility
for enpl oyees who unexpectedly need tine off toward the end
of a workweek, for exanple, on a Friday, what is the
protocol for making up the tinme, because they will have no
opportunity to make up that tinme during the sane wor kweek?

Al so, we understand that an enpl oyer may not
solicit enpl oyee requests for the nmake-up tinme. Wat would
be the appropriate nmethod for notifying the enpl oyees of the
| awf ul request procedure?

And finally, in light of the new |l aw and the
sufficiency of electronic signatures, may an enpl oyer have
the option to require that such requests in regards to make-
up tinme be digital or in witing?

And in sum those are sonme brief issues that we
wanted to bring to your attention. And we’ ve submtted sone
nore testinony and detail for your information.

COMM SSI ONER CENTER:  Any questions?

COWM SSI ONER COLEMAN: | had a qui ck questi on.

Kelly, are there any exanpl es of enployers that

have used successful voting nodels that we could use as
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we're considering howto wite this up? Can you --

M5. WATTS: Yes. W do have several nenbers who
have attenpted to use the voting process in the past. It
hasn’t been that successful, but | would be glad to get that
information to you.

COWM SSI ONER COLEMAN: | f you have any that they
i ke over other ones, that would be, I think, useful.

M5. WATTS:  Sure.

COWMM SSI ONER COLEMAN:  Thank you.

COW SSI ONER BROAD: | had one question. Sonmeone
earlier raised the issue -- oh, Juli Broyles -- on make-up
time in the following week. | don't think that that’s a

matter that’'s pre-enpted by federal |aw, because what you're
doing is saying that a person’s going to work nore than 40
hours, potentially, in the followi ng week. And | don’'t
think that the state has the ability to regulate -- regul ate
that area. |f sonebody works nore than 40 hours a week,
t hey get overtine under the Fair Labor Standards Act, so
that’s why the statute requires that the nmake-up tine be in
t he exi sting workweek, for that reason

So, there nmay be an issue there that’s sinply --
the State of California cannot resolve.

M5. WATTS: Thank you.

COWM SSI ONER CENTER:  Lowel | Tayl or.

MR. TAYLOR | amLowell Taylor. |1’ma registered
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phar maci st and enployee in the State of California for the
last thirty years. And I'’mhere with concerns about the | aw
that’s comng to pass in January 1st.

Excuse ne if I'ma little nervous when |’ mtalking
to you. | haven’t done this before, so --

Anyway, what we have now in the conpany that
work with is a choice, a choice that we can either be an
hourly associate, paid by the hour, overtinme if we worked
over 8 hours or over 40 hours per week, and we al so have the
choice, we can be a sal aried enpl oyee, which we can work
| onger hours per day and have fewer shifts per week. And
it’s sort of a rotating thing, where we can work | ess hours
one week and nore hours the next week. And this way, it
gives us -- we feel we have a better chance of having nore
famly time at hone. W feel that we have a better work
relation in the stores because we work -- and we have 12
hours, so that we’'re open in the store, and when we have
wor ked 10- hour overlap, we have a better overlap in working,
and which gives us less stress tinme, and we al so have better
cust oner service.

And |I'’mjust afraid that, cone January the 1st,
that we’re going to be losing this and we’re going to be
| osing the choice that we’ve had now. And we’ ve never had
this choice before, where we could have the choi ce of being

either an hourly or a salaried enployee. And | think this
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is going to be taken away fromus, and |I’mjust wondering if
this is what's going to happen on January 1st, if we are
losing this right.

COWMM SSI ONER DOVBROWSKI : We hope not .

| have a question. O your associates, do you
have any sense of how nmany choose to work the nanager or the
exenpt status, choose that route and the | onger hours versus
t he 8- hour?

MR. TAYLOR Well, | can only say -- you know, the
ones that | work with, I'd say probably 90 percent of the
pharmaci sts that | work with have chosen the sal aried
position over the hourly position. Minly, nost of the
peopl e that want to work the hourly positions are the ones
that are part-time and just -- just want to work a few hours
per week or so. The benefits to us are -- far outweigh
being in a salaried enployee than they would be if we were
hourly. We would be taking a step backwards if we would go
back to the hourly position.

And when | say this, we have nore benefits, |ike
we have paid tine if we're out sick. W’'re conpletely paid
for it, and it doesn't matter if we’'re out two or three
weeks. | have a pharmacist right now that’s out with
appendicitis for two weeks, and he hasn’t |ost a day’ s pay.
| f he were on the hourly, this would be different because

it’s a built-up tinme of sick |eave and things over the year.
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And there’s just so many nore benefits for us.

And the tine that we have at hone is nuch nore now
than it was before, when | used to work just a five-hour --
| nmean an 8-hour, five-day-a-week job. And | think the
benefits are nmuch better for us now that we're in the
situation that we are now.

COWMM SSI ONER DOVBROWSKI @ Thank you.

MR TAYLOR  Ckay.

COWM SSI ONER CENTER:  Thank you.

Julie Garci a.

M5. GARCIA: Hello there. M nanme is Julie
Garcia. I'mfromRalto, California, and ny purpose of
comng to the conmttee nenbers is to show the approval of
the flexible workweek that are given

We’ve had -- well, 1’ve worked for thirty years,
since graduation, on eight-day rotation, or 8-hour rotation
of seven days, which doesn’t give you very nuch tinme at
home. It’'s seven days off in a 24-hour workday -- or
wor kday week. That's thirteen rotations. So, if you sit
there and you do the math, it’s seven tines thirteen that |
have days off. Wth the flexible workweek, we get fourteen
wor kdays that | have off, and | work for fourteen.

VWhat 1" m asking for is consideration to allow us
to continue this way. W voted. You were asking about how

we canme to go to the flexible? W were allowed. W brought
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this up to the conpany because we knew one of our sister
plants in Kentucky went to it.

COVWM SSI ONER DOVBROASKI : A qui ck -- which
i ndustry are you fronf?

M5. GARCI A: Paper industry.

COWM SSI ONER DOVBROABKI :  Cnh, okay.

M5. GARCIA: It’'s a factory.

COWM SSI ONER DOVBROWSKI ;@ Ckay.

M5. GARCIA: And what it is, is they were doing it
back east, and sone of our people said, “Why don’'t we take a
ook at it?” And enough people said, “Wll, let’'s take a
vote.” Well, we voted. Not everybody was in favor for it.
| think, out of 84 people, 18 said, “No, we're not really
interested.” So, the mgjority went, and we said, “Let’s try
it.” W triedit. At the last count, when it was -- the
six-nmonth trial was over, only eight said they didn't want
the flexible. W went ahead and went on the 12 -- or the
fl exi ble hours, 12 hours, and we're very happy with it.

The people who are working there are happy. It
gives us nore days off, which we can have our famly lives.
We have the opportunity to be with our famlies, to
maneuver, to rotate our days off. |f sonebody has a day
that they need off on a certain Friday, you can get sonebody
who’ s working on Thursday and rotate it around. They’ ve

given us a lot of opportunity to work with the flexible
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schedul e.

And, you know, if you sit there and you do the
mat h, seven tinmes thirteen, or fourteen tines thirteen, how
many days do you have off with your famly? W work
holidays. W’re like the police officers; we work holidays,
our birthdays, our kids’ birthdays. But if we are allowed
to have those fourteen days off, we have an opportunity to
be with our famlies nore tine. And those days are
i nportant.

And it’s kind of Iike any other thing -- if you
sit there and you | ook at the nunbers, it helps us. It
really does, to be on this flexible schedule. And we did
vote, and it did fly with the mgjority of the vote. And it
wasn’t just a few people pushing it. A lot of people wanted
it. W’dlike to have the opportunity to be the exception
and stay on it, stay on the 12 hours for our particul ar
i ndustry and the people who would like to stay there.

COW SSI ONER BROAD: | just was a little confused.
What’ s your schedule? It’'s --

M5. GARCIA: Ckay. M schedule, if I’mon an 8-
hour rotation, you' re |ooking at a 28-day cycle.

COWM SSI ONER BROAD:  Ckay.

M5. GARCIA: | work 21 days, and | get off seven.
On a flexible schedule, the sane 23 days, | get 14 days on

and 14 days off.
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COW SSI ONER BROAD: Okay. But, | nean, what’s
your actual week -- so, you work a week on and a week off,
or two weeks on, or --

M5. GARCIA: No. Actually, what it is, is if I'm
on a seven-day rotation for an 8-hour shift, I work seven
days in a row.

COWM SSI ONER BROAD:  For 8 hours a day.

M5. GARCIA: For 8 hours a day.

COWM SSI ONER BROAD:  Ckay.

M5. GARCIA: And then | get two days off. Then
work. And then -- that’s on graveyard. Then | get seven
hours (sic) in a row working swing, with one day off. Then
| work seven days in a row, and then | get four days off.
And this isina-- thisis in a 28-day cycle. So, you go
fromgraveyard to swing to days.

And if you try doing that for 29 years, like |
have, it’s very hard to get your body used to it.

COW SSI ONER BROAD: | bet.

M5. GARCIA: So -- it is. It’'s very rough

And what we’'re looking at is, with the flexible
schedul e, we are now working two shifts, and we’'re working
three days in a week, then four days in a week, then three
days in a week, and then four days in a week, days and
nights only. So, your chances are being able to be with

your famly nore often. And that’s what we're really
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| ooki ng at.

We do get paid tinme and a half for Sundays. So,
any tinme that we’'re away fromour famly on Sundays, which
is two days out of the nonth that we work Sundays, and then
we have two days out of the nonth on Sunday we don’t.

COWM SSI ONER BROAD:  What’s confusing ne is |
don’'t -- in your old shift, |I don’'t understand why you
weren't receiving overtine for hours worked after 40 hours
in a week.

M5. GARCIA: On the old shift?

COWM SSI ONER BROAD:  Yeabh.

M5. GARCI A: Because it depends on when the week
started. The graveyard shift starts on Wednesday. |It’s the
mani pul ati on of the days --

COWM SSI ONER BROAD: | went into | aw because |’ m
no math whiz, but --

M5. GARCIA: It’s a manipulation of the days.
Ckay. Wiat happens is, you start your graveyard on
Wednesday. Then you work seven days. So, you go Wednesday
to Tuesday.

COWM SSI ONER BROAD:  Yeah, but then you worked 56
hours, is what you were telling ne. You worked --

M5. GARCIA: In arow, but in tw different work
peri ods.

COW SSI ONER BROAD: Oh, | see.
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M5. GARCIA: You got it, right?

COW SSI ONER BROAD:  Yeah. Thanks.

M5. GARCIA: But, see, the thingis, on this -- on
fourteen days off and fourteen days on, we're actually
better off because we’'re working three or four days a week,
and we do get our paid tine and a half for Sundays, no
matter if it’s only our third day. So, this is where it
benefits us too.

And for sonme reason that they wish to have us
overtinme for a neeting, a safety neeting, sonething that’s
necessary for our health -- we have safety neetings, quality
nmeetings -- we do get double tine for after 12. And this is
sonet hi ng the conpany has given us w thout a problem

But one of the things that was a big issue was the
attendance when we were on 8 hours. M plant does not shut
down. | personally amin charge of electricity. The plant
doesn’t run without electricity, so the attendance is very,
very difficult. And you re working seven days in a row,
it’s hard on your body, especially if you re on nights for
seven days in a row and -- | have three children -- have you
ever tried to keep three children quiet while nmomis trying
to sleep? It doesn’'t happen. You hear them cone in, you
hear them go out.

But on this flexible schedule, you re only working

three yards of graveyard, the night shift, in a row So,
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you get a little nore resting in there. And it -- what |
really want to do is prove to you that the flexible schedul e
wor ks for the people who want it. And the people who have
voted for ny conpany, the enpl oyees, they voted to accept
the flexible work schedul e.

And your comment about the nunbers? Only eight
people at the end still wanted 8 hours. Everybody el se,
even those who did not want it at first, they went ahead and
changed their vote. And the right to choose is the nost
i nportant thing, and how we get to do our work schedul e.

You' || never believe our work schedul e!

(Laughter)

M5. GARCIA: But it has to do -- just like the
police officers. But the police officers, they get to
schedul e thensel ves conpletely on night shift. W can't; we
have to rotate.

But, like | say, the whole nmain purpose of com ng

here is to at |east encourage the right to the flexible

hours. It wll help us imensely.
Thank you.
COMM SSI ONER CENTER: | can’t read the first nane,

but it’s either Ms. or M. Washington from Inland Paper and
Packaging -- it looks |ike M.
MR, WASHI NGTON:  (Not using m crophone) Tyrus.
COWM SSI ONER CENTER:  Tyrus. GCkay. |'mgetting
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old and | don’t see so well.

MR, WASHI NGTON:  It’s still nmorning -- good
nmorning. M name is Tyrus Washington, and | amthe human
resource manager at the plant that Julia works at. And |I'm
going to echo sone of her sentinents as well as add a little
nore explanation as to how t he schedul e worKks.

| did fax you a copy of a letter with a copy of
the schedules attached to it. |If you don’t have that, |
have about three copies here | could | eave with the
Conmi ssion as wel .

COWM SSI ONER BROAD: W’ ve got a | ot of paper
her e.

MR. WASHI NGTON: | understand. | have three
copi es here.

Just to give you a little background on the work
schedul e that our enpl oyees work, prior to 1998, enpl oyees
were on an 8-hour shift schedule. And that’'s a 28-day
rotation cycle. |In those 28 days, they worked 21 out of
t hose 28 8-hour days. The workweek is from Monday through
Sunday.

Prior -- just prior to 1998, Novenber of ’'97, when
we understood that the | W had changed the wage orders to
allow for work over 8 without the paynent of overtine,
enpl oyees approached us and wanted to try the 12-hour shift

rotation. At that time, we took a vote. W told enployees
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that before we’'d go to that, we’'d take a vote, because we
under st ood that everybody did not want to go to a 12-hour
rotation. Therefore, we took a vote in Novenber of ’'97
The count of that vote was 58 to 26, | believe, out of 84,
84 affected enpl oyees.

We did that on the understanding that we woul d go
on a six-nmonth trial to nmake sure that everyone liked it and
wanted to stay on it. Just prior to the end of the six
mont hs, sonetinme in May of 98, we took another vote. And
the count for that vote was 77 to 7 in favor of the 12-hour
shift rotation. And we have been on that ever since.

And enpl oyees were given a choice, although we
didn’t have to have a vote or anything under present | aws.
Enpl oyees were give a choice to vote on that.

Now, as we understand it, due to AB 60, we w ||
have to go back to an 8-hour shift. The reason for that,
the conpany can’'t afford to pay overtine on a daily basis on
a 12-hour shift. To try to quantify just a little bit, if
you go froman 8-hour shift to a 12-hour shift, that would
i ncrease our |abor cost some $532, 000 per year. Fromthe
shift we're presently on to a 12-hour shift paying tinme and
a half after 8 in a day, that would increase the | abor cost
an approxi mate $440, 000.

Well, the main thing we wanted to express here is

that the enpl oyees wanted the choice and they were given a
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choice to go to the alternative work schedule of 12 hours in
day. It’s not necessarily a 40-hour workweek because one
week’s 36, the follow ng week’s a 48-hour wor kweek. W pay
time and a half after 40 in a workweek, and we still pay
double time after 12 in a workday, even though that’s not
required at the tine.

Personally, it would make ny life a lot better if
we went back to the 8-hour shift, but it’s not my job to try
to make ny life easier. This is strictly a noral e issue.

W did increase our |abor cost when we went from an 8-hour
shift to the 12-hour rotating shift we’'re on now Labor
costs increased sone 2.1 percent. In view of that, if we
are forced to go back to an 8-hour shift, the enpl oyees
woul d receive a reduction in earnings for working the sane
hours. I n each 28-day rotation, enployees work 168 hours.
On an 8-hour shift, they receive 180 hours tines their
straight pay for those hours worked. On the present shift,
they receive 184 hours of their regular rate of pay for 168
hours wor ked.

So, | don’t think this bill is really fair to
t hese enpl oyees who have voted. They were given an
opportunity to vote even though it wasn’'t required. Right
now, for nyself, it’s really a lot going on. 1’ magetting
calls every day, and Julie and everyone el se are knocking on

my door, “Wat are you going to do about this 12-hour
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shift?” Can we do anything? And we are alnost at the end
of the road here.

So, I'll just ask the Comm ssion to take a | ook at
it. | don't know if you have the power or not to nmake an
exenption for this industry or this organization in Ontari o,
Cal i forni a.

COMM SSI ONER CENTER:  Any questions?

(No response)

COWMM SSI ONER CENTER:  Mar k Vegh

MR. VEGH: Good norning. |’ m Mark Vegh
enpl oynent counsel with TOC Managenent Services. TOC is an
enpl oyer associ ation with nmenber conpani es throughout
California and the Pacific Northwest.

On Friday afternoon, | faxed down our witten
coments. | believe you have those.

Just very briefly, ny understanding of the purpose

today is for you to gather information on what the issues

really are. So, I'mnot going to get into a | ot of depth on
any substantive issues. | believe that that opportunity
will conme later. But | do want to point out sonme -- just a
very few issues -- the previous speakers have al ready

poi nted out sonme -- a couple of others that | want to point

out that haven't been nentioned thus far as well.
| believe that the need for clarity, and a pronpt

need for clarity, is critical. |’'ve been holding a series
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of briefings, hour-and-a-half briefings, throughout

California thus far on AB 60 -- part tw to foll ow next year
when the dust settles -- but |I’ve had a |ot of questions, so
| have -- as well as over the phone, just in ny job. So, |

have a fairly clear idea on what sonme of these issues are of
concern to enployers. And I’ve tried to give as many
definitive answers as | can. Unfortunately, there are a
nunber of areas where reasonable m nds would differ. And
nost enpl oyers want to be risk-averse and will use their
best guess, which is all they can do at this point, and then
an outcone that is conservative so that they don't run the
risk of these potentially high civil penalties and personal
penalties as well under AB 60.

The meal period issue has already been nentioned
this nmorning. | believe that the Comm ssion should clarify
that the provision, the exception for an on-duty neal
period, still exists. | think that's still an open
question, even though |I’ve heard coments in the |ast couple
of weeks from people in authority that it will survive the
first of the year. But | believe that’'s still somewhat of
an open question at this tine.

There are sonme great reasons for continuing that
when the dust clears by the mddle of next year. For
exanple, it is a fairly narrow exception, always has been.

It applies only when the nature of the work prevents the
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enpl oyee frombeing relieved of all duty and for business
necessity, and it has to be agreed upon. So, | don't really
see a harmthat’s existed through the years with that --
with that on-duty neal period exception.

Sonebody al ready brought up the issue of the
seventh day of work and the difference in the | anguage.
"1l just very briefly add nmy two cents’ worth on that.
think, clearly, the -- for the tinme-and-a-half premumto
apply for the first 8 hours, it has to be the seventh
consecutive day in the week. | think that’s clear under the
| anguage of AB 60. Wiat's unclear is the double tine
| anguage that says over 8 hours is double time if it’s the
seventh day of the workweek. And therein is the issue.

| think that needs to be clarified. And there can
only be one reasonable answer, and that is that what’s
i ntended here is what we had before 1998: the seventh day
prem um applies, whether it’s time and a half for the first
8 or double tine over 8, when it’s the seventh day of work
consecutively. | think that’s the only reasonabl e out cone,
but there is still that open question because of the
| anguage in AB 60. To say otherw se would al so be an
anomaly because it would nean that if somebody’ s on vacation
or otherwi se not working for the first six days, they cone
in on the seventh day of the week, the first 8 hours is

clearly straight tinme, and then if they work over 8, it
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suddenly junps to double tinme. And to ny know edge, that
woul d be unprecedented, and that’s not the intent.

The exenptions, several people have tal ked about
speci fic exenptions and sone of the uncertainty with those.
The question was asked a few speakers ago, to M. Paw i cki,
about whet her the exenption for |ogging, and on-site mning
and construction as well, still will survive cone January
1st. | think the prudent answer, what |’ ve been telling
enployers, is it wll not, because ny understanding is that
that has been an exenption through the years sinply because
there’s no wage order that covers those occupations. So,
that’s my opinion on that. | would Iike to see that
exenption continued, which you have the authority to do. |
woul d like to see, hopefully, some proposed rules, and then
| would comment further on the policy reasons for continuing
t hose exenptions. There are sonme special reasons for those
exenpti ons.

Anot her area whi ch has been nentioned briefly,
certain intrastate truck drivers. M understanding fromthe
comments just this norning is that those and the other
m scel | aneous exenptions will probably be continued
begi nni ng January 1st, the other exenptions such as personal
attendants and the other m scel |l aneous ones.

Al so, there were sonme conments regardi ng 12-hour

shifts. M. Wshington, the first speaker, brought that up.
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And | would also like to see sone relief, sonme exenption
that would apply to those conpanies and, in fact, sone

i ndustries that do go around the clock and really have to
have the 12-hour shifts. That’'s often driven by business
necessity in some manufacturing establishnments. There are
al so sone industries, such as -- just what cones to m nd,
co-generation or power plants that traditionally pretty nuch
al ways have the 12-hour shift, often three days on or a

t hree-day workweek and foll owed by a four-day workweek. So,
it would be nice to see sonme proposed rules to conment
further on that would give sone relief to those businesses
and those industries.

Finally, a couple -- one other definition which
think is -- well, it’s brand new, and it’s unclear, dealing
with alternative work schedul es, the termof “reasonable
efforts” that enployers have to put out. |If an enpl oyee
cones to themwho's unable to work an alternative work
schedul e and who is eligible to vote in the election,
enpl oyers are required to nmake reasonable efforts to
accommodat e such an enpl oyee. Questions cone up. For
exanpl e, when does that duty arise? In other words, when is
an enpl oyee unable to work? Wat kind of notice has to be
given to the enployer? And then, finally, probably nost
glaring, what do “reasonable efforts” really nean? It would

be real hel pful to have sone gui dance on that and sone
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definition that we could conmment on further.

Those are ny coments on the issues right now.
|"d be glad to answer any questions.

COWMM SSI ONER BROAD: What’ s your opinion -- this
is sort of a question | have, and |’mjust not sure at al
of the answer -- but what’s your opinion about what is the
ability of the Industrial Wl fare Conm ssion to act in sone
of these other areas, these sort of ancillary areas, where
it’s not specifically nentioned that the | WC can act w t hout
wage boards? And ny assunption is that the normal petition
process woul d apply, and we woul d have to go through wage
boards, that we couldn’t engage in sone expedited process of
granting exenptions, sort of willy-nilly, as part of the
i npl ementati on of AB 60.

MR VEGH |'d be leery to give a definitive
answer on that off the top of ny head, but | do think you
have authority to certainly continue, elimnate, or revise
any exenptions that are here now And it would be hel pful
to see sone proposals, for exanple, on the 12-hour shift,
relief for the 12-hour shifts.

| could ook into that issue and provide witten
comments, though, on what | believe the bounds of authority
are.

COWMM SSI ONER BROAD:  Well, I'd appreciate that

because, for exanple, let’s say that you' re correct and that
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as of January 1, these five industries that were -- that are
in this peculiar situation where they were exenpted by
custom by not -- or practice, but not -- but there is no
exenption in the wage orders, if, on January 1, they becone
covered, it seens to ne that if those industries wish to
have exenptions, they would have to petition the Industri al
Wel fare Comm ssion to grant those exenptions, and that the
| WC woul d have to go through the process of conveni ng wage
boards in the normal course of business, as opposed to these
particul ar expedited responsibilities we have, you know, to
deal with specific questions w thout conveni ng wage boards,
for exanple, with respect to pharmaci sts or back-stretch
enpl oyees at racetracks and healthcare and so forth.

So, | would be pleased to know what, you know,

your opinion is, as sonmeone who deals with this.

MR VEGH I'll be glad to do that and give a nore
t houghtful response. | think that those are sonme unique
exenptions, and I will |look into what our opinion is on your

bounds of authority and what sone options would be for those
i ndustri es.

COWM SSI ONER CENTER:  Thank you. \What types of
enpl oyers do you represent?

MR VEGH W primarily, historically, have
represented wood products related. W now represent sone

totally non-rel ated manufacturing and even sone non-
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manuf acturing nmenbers. But by and large, it’s still those
associ ated wi th wood products.

COWM SSI ONER CENTER:  Thank you.

MR. VEGH  Thank you.

COWMM SSI ONER CENTER:  Jan Ross.

(No response)

COWMM SSI ONER CENTER:  John Dunl op.

(No response)

COWM SSI ONER CENTER:  We're wearing them out!

(Laughter)

COWMM SSI ONER CENTER:  Larry Nel son.

(No response)

COWMM SSI ONER BROAD:  The early lunch group.

(Laughter)

COW SSI ONER CENTER:  Yeah, a break.

Vic -- and | can't -- is it Nard?

(No response)

COW SSI ONER CENTER:  And Daniel MCarthy, it
| ooks like, fromthe truckers.

MR. SWARD: Thank you. |I'mVic Sward, currently
the president of the California Trucking Association and a
smal | busi ness owner. Thank you for allowing nme to speak.

The California Trucking Associ ation represents
trucking conpanies in all areas of California. They are

fromone truck to conpanies as |large as UPS. As Associ ation
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president, |’ve created a special task force, chaired by
Denni s Al tenaugh, to involve each of our thirteen units that
are | ocated throughout California and to advise them of al
aspects of the hearings today and the effect this will have
on the individual business and enpl oyees.

Because of the late notice that we got or received
on this, this norning was the first chance we had to have a
nmeeting. And we will be having subsequent neetings involved
with this with all of our nenbers.

One thing that | -- a point | want to nmake -- and
there’s a |l ot of eloquent speakers here today that have said
pretty nuch what -- we’'re on a fact-finding mssion. As we
conpete in a global econony, and we are a service industry
conpeting with Mexico and the interstate carriers that cone
into the California market, and | don’'t want to hurt our
enpl oyees, and | don’t think our enployees want to be hurt,
by sonme law that we -- that is different from our
conpetitors throughout this industry. So, as you take into
this, we have had exenptions, and we’'ll need to | ook at them
t hor oughly, but right now we don’t have any other comments
that 1’ m aware of.

So, if there’'s any questions, that’s what | have

COWMM SSI ONER CENTER: | apol ogi ze for trashing

your nane there.
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MR. SWARD: That’'s all right.
COM SSI ONER CENTER: | need to either get bigger
type or better gl asses.

MR, SWARD: It’s been trashed worse than that

bef ore.

Thank you.

COWM SSI ONER CENTER:  Thank you.

Dani el MCart hy.

MR. McCARTHY: Good norning. M nane is Dani el
McCarthy. |I'’ma |awer representing the California Trucking

Associ ation, and ny coments will be very brief because
President Sward basically stated the California Trucking
Associ ation’ s position.

It’s our understanding that these hearings wll
continue into the next year. CTA will be present and
participating in all the hearings, and we'll do our best to
bring any assistance we can to the Commission in its work.

COWM SSI ONER BROAD: M. MCarthy, 1'd like you
guys to think about the exenption. GCbviously, | don't
believe it’s -- the truck and bus driver exenption, it’s
just not really affected by the bill directly. If sonmeone
wanted to change it, they d need to petition the Conm ssion
to change it. Nevertheless, it’s an issue that’'s been cl ose
to my heart for a long tine.

And I'’d like -- | believe that the hours of
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service rules are often observed in the breach, and perhaps
t he Comm ssion should consider a rule that requires the
paynment of overtinme after any -- any hours after those which
are lawful to work. And I'd like the Trucking Associ ation
to think about that, because, currently, that would nean
after 80 hours in eight days or 15 hours on duty in any
single day. And since it would illegal to require enpl oyees
to work those hours, perhaps a further disincentive towards
viol ating those inportant safety | aws woul d be the paynent
of overtime in excess of those hours.

MR. McCARTHY: Yes, Conm ssioner Broad. W'd
certainly consider that. Safety is our ultimte objective
in the trucking industry.

COWM SSI ONER CENTER:  Thank you. You m ght
consider a guillotine too.

Teresa M1l er, please.

M5. MLLER |I'm Teresa MIller, executive vice
president of the California Society of Health System
Pharmaci sts. W represent pharmacists that work in hospital
and other health systemsettings, as well as hone health
settings, managed care, clinics, and anbul atory care
settings.

A mgjority of our nmenbers who work in -- and nost
of themdo work in hospitals and integrated health systens

-- do work in aclinical role, and in that role are invol ved
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in specific patient care functions, including things such as
pedi atrics, neonatal, intensive care, oncology, and critical
care. And while we are synpathetic to the concerns of sone
of our colleagues in the retail setting, which was the

i npetus for the SB 651 and the renoval of the professional
categori zation for purposes of the Labor Code, because of
sone of the situations that those coll eagues found
thenmselves in with respect to not being able to take |unch
breaks and those things, which we, of course, support, we
remai n concerned about the inpact that AB 60 -- actually, SB
651, which is directly related to AB 60, wll have on our
pharmaci sts being able to continue to provide the quality of
patient care services that they have been able to in the in-
patient setting.

Sonme of the reasons for that, the inpact that we
predict, is the fact that, as has been nentioned by a nunber
of the other speakers that have already spoken today, many
of our menbers have 12-hour shifts. They have the
al ternative workweek schedul e such as the seven-day-on
seven-day-off, and those kinds of things. And a lot of the
reason for that is because we have 24-hour staffing of
hospi tal pharnmaci es and those sorts of things.

W would like to work with the Conm ssion and are
interested in sone sort of exenption that m ght provide for

12-hour shifts for menbers practicing specifically in those
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ki nds of situations so that we continue to provide those
ki nds of services in the in-patient setting.

Al so, there was an interesting conment nade
earlier in terns of clarification of what neets the test for
adm ni strative functions for purposes of exenption. And
t hat woul d be sonething el se we would be interested in
pursuing, in terns of the pharmacists who are perform ng
certain types of functions and would qualify under those
criteria, so that they would be able to use these flexible
schedul i ng and those sorts of things.

| f you have any questions, |’'d be happy to try and
respond to those. And we will be participating in the
future hearings.

COWM SSI ONER CENTER:  Thank you.

MS. MLLER  Thank you.

COWM SSI ONER CENTER:  Les d ark.

MR. CLARK: For the record, ny nane is Les d ark,
vice president of Independent Q| Producers Agency. And we
too are in a process of putting sone other comrents
together. Probably those coments will be forthcom ng at
your San Franci sco neeting.

We were under the understanding that we weren’t
even a part of this. W were under a termof exclusion in
the past; we weren’t even part of the wage orders. And now

we were told by -- potentially, by one of the legal folks
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t hat happened to conme our way, that not only were we a part
of it now, but we mght be a part of it retroactively, which
real ly concerns us.

So, we’'re |looking into providing nore information.
And | think one of the things that is of interest to ne that
you’ ve tal ked about already is the bal ance of authority,
because if we were excluded in the past, |’mnot sure how
t hat works back in. | would assune we would have to

petition for an exenption, as you so suggested. So, those

are sonme -- that's one of the things we're going to | ook at.
W too -- and the Manufacturers Associ ation,
rather than go all back into it, | think he made a very good

presentation as the 12-hour shift. The Independent Ol
Producers Agency, we represent nom and-pop operators, and in
that representation we have well pullers and well drillers.
Those are 24-hour operations. For nme to go tell a well
puller we’'re going to take away his 12-hour, you know, shift
is not going to be good, because those folks really |ike
that. And this was sort of -- got ne -- | nean, our
enpl oyees are happy with 12-hour and enpl oyers are happy
Wi th 12-hour, but now we’'re trying to defend that.

The quality of life, | think it’s been nentioned
several tines, the ability to have those |ong days off after
you' re working, and | would well pulling and well drilling,

|’d put it up there as just as hard work as any other folks
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t hat have nentioned their occupations.

And also, we’'ve nmet with -- realizing all of a
sudden, in the |last week or so, that we m ght be a part of
it, we net with -- we’'re going to neet with Assenbl yman
Fl ores Wednesday. And he asked ne to relay to you all that
what ever takes place in that neeting, that he’'d |ike to have
that -- he’'ll send it up and would like to have that
i ncorporated as part of the record and testinony. So, he
asked if that’s okay.

Now, the other thing, there’s an urgency here
w t hout something. W’ ve got -- the shift dates, as far as
your hours of work, this is going to have to be done by
Decenber -- probably 15th, in order to nake sure that you
have your schedule in place. And |I'’mnot quite sure how
this is going to play out, whether it’s going to be three 8-
hour shifts or we’'re going to continue on with the 12-hour
shift. So, there’s an urgency -- | don’t know how t he
petition thing works, but there’s a timng thing here that a
ot of folks -- and there’s a I ot of enployees that are
going to be inpacted by this in Kern County. So, | would
think, as you all are doing your deliberations, the urgency
-- and | don’'t know how that works. Can you -- | nean,
what’s the m | estone dates? The dates would be as of
January 1, we're -- we're all a part of that, unless we

petition prior to. So, how do we do that?
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COWM SSI ONER CENTER

finding. That's part of the problem

| egi sl ation does not go into effect till January

right?

MR CLARK:

89

And that’s why we’re having

The

1st.

It is going into effect January 1st,

COWMW SSI ONER CENTER:  That's when the |

goes into effect.

MR CLARK:

COWM SSI ONER CENTER

Yeah.

retroacti ve enforcenent, that’'s not been a fornal

of this Conm ssion.

heari ngs.

egi sl ation

And with the question of

position

So, we’'re doing the fact-finding

We hope to give you gui dance as soon as possi bl e.

But the Legislature adopted -- AB 60 was signed by the

Gover nor,

there’'s any --

and now it’s our cause to inplenment it.

MR CLARK:

Yeah. | appreciate it. Wll, if

if there’s any way in which your suggestions

or your thoughts as far as us -- you know, on the petition

process,

j ust how

that we coul d get

we'd certainly be interested, and not necessarily

do we -- however

drillers start drilling around ny house.

work in the dredging industry.

SO --

COW SS|I ONER CENTER: | under st and. [

MR CLARK:

Yeah. The i ndependent oil,
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call them *“independent” for nothing, I'Il tell you.

(Laughter)

COWM SSI ONER CENTER:  Thank you.

MR. CLARK: Thanks a |ot.

COWM SSI ONER CENTER:  Brad Trom

MR TROM Good norning. |I'mBrad Trom [|’mvice
presi dent of pharmacy for Al bertson’s and Savon Drug Stores
in the State of California.

| just wanted to nake sone comments, and the first
being of which I'd like to augnment our support for the
comments Tim Long made with regard to the California
Retailers Association in regards to the pharnmaci sts being
consi dered as an exenpt class due to their extrene
di scretion and i ndependent judgnment making that they nust
have. So, I'd like to -- 1'd like to urge you to consi der
that as one of your thoughts as the new |laws take into
effect.

Secondly, | want to comment on the famly econom c
i npact and the business econom ¢ inpact and how the new | ate
relates, and the practicality in howit affects pharnacists
t hroughout the State of California.

We currently operate over 400 pharmacies within
the State of California. W have a nunber of collective
bar gai ni ng agreenents with different unions, and we al so

have nonuni on | ocati ons.
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The inpact of an additional tine-and-a-half rate
after 8 or after 10, based upon their ballot, has an inpact
that, due to the fact of the limted and the very smal
rei mbursenent that prescriptions give back to the enpl oyer
and to the owner of the business, the probability of paying
addi tional payroll increases above current rates can inpact
dramatically. Also, in neeting with nmany of the pharmacists
t hroughout the state in the past couple of weeks and trying
to discuss this situation through, that it would change
their schedule, and we have a majority of our pharnacists
who work on a 12-hour shift. W also are fortunate that we
have enough | ocati ons where people have an opportunity to
choose whet her they want to work an 8-hour shift, a 10-hour
shift, a 12-hour shift, dependi ng upon the store they want
to work at. And the majority of themprefer the 12-hour
shifts.

And the points that were brought forth to ne by
staff pharmacists were of the nature -- and we will have --
at future hearings, we will have sonme pharnacists that woul d
like to coment thenselves -- but in summarizing sone of the
comments that | received back, that it limts their persona
flexibility wwthin their -- within their personal |ives,
[imts part-tine jobs that they may have outside of our
busi ness. Too, the question that was asked earlier about

the economc inpact on an individual: if we determne --
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and we believe we have determned -- that we can’'t afford to
pay tinme and a half or double tinme, then we are going to
have to require our folks to work either 8- or 10-hour
shifts. If they work 8-hour shifts, that then, of course,
expands their workweek to a five-day wor kweek.

It will imt their vacation and their personal
days off because pharmacists -- and within the industry,
it’s very common for pharmacists to cover each other
sonebody taking a day off, sonebody el se covering it, and,
of course, that would be required that they be paid tine and
a half or double tinme to cover for their partner.

These additional days of work, of course, then
requires that they' re going to work additional days,
addi tional nights, additional weekends. There will be nore
comute days to get to work, which, of course, also affects
t hi ngs such as childcare, elder care. And froma business
standpoint, we’'re concerned about the imtation this may
have on the ability to offer for the consuner expanded hours
that the consunmers and the patients can take and get their
prescriptions filled. The vast, vast mpjority of our stores
have a m nimum of a 12-hour shift. They' re open nine to
ni ne; many are open 24 hours. And with the current |aw as
it goes into effect, because of the econom cs of that, that
may force shorter hours in those stores, or if we don't find

pharmaci sts that want to work beyond a 10- hour shift, that
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al so may require us to evaluate the nunber of 24-hour
| ocati ons because of the extrene additional payroll that
woul d be required to staff those 24-hour shifts.

The easy answer is to say, “Vell, we’'ll hire
addi ti onal pharmacists within the industry.” And the
practicality of that isn't real either, since there is a
shortage of pharnmacists within the State of California
t oday.

So, those are ny comments. And any questions?

COW SSI ONER BROAD: During the debate on SB 651,
there was a | ot of agitation anong pharnmacists in favor of
the bill because many of them are working 12-hour shifts,
13-hour shifts, and in sonme cases, 14-hour shifts, wthout
any breaks, no neal periods, no breaks at all. And there
was concern that those long, extrenely long shifts with no
breaks raises a question of prescription errors, which, of
course, as you know, are going -- have gone up dramatically.
And so, nmy question to you is whether you think there's any
public health issue here with pharmaci sts working very | ong
hours wth no breaks.

MR. TROM Well, thanks for bringing that point
forward. The State Board of Pharmacy recently passed a | aw
that all ows pharmacists to | eave the pharnmacy to get a |l unch
break and to have breaks. Previously, it was required by

the State Board of Pharmacy or the state regul ations that
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pharmaci sts had to be in control or be wthin the pharmacy
at all times. Now, with the new regulations, they will be
allowed to | eave the pharmacy w thout having to go through
and actually close your business down during that tinme. And
as a consequence, that should elimnate any of the concerns
of the long shifts w thout breaks and w thout |unches, which
we, of course, can identify.

To conment on your second part that has to do with
an increased percentage of errors that you' re suggesting, we
don’t find that to be true. Recently the prescription
i nci dence of errors has gone down significantly due to the
i ntroduction of technol ogy and work procedures and workfl ow
procedures that basically elimnate the possibility of an
error because of either the technol ogy checking to nake sure
it’s the right prescription in the bottle, or, secondly, the
ability of having two individuals review all prescriptions.
So, we don’t find that to be true at all.

COWM SSI ONER DOVBROWSKI : Brad, could you talk a
little bit about the technol ogy? Because | think one of the
things the industry is looking at is greater use of
technology in lieu of sone of the manual | abor back there.

MR TROM Well, one of the biggest increases in
technol ogy that allowed pharmacists to be assured that they
had the right nedication in the bottle was the introduction

of scan-verify technology that is a scanned bar code on the
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product and a scanned bar code on the |label that is
generated by the conputer. And the ability to scan those
two bar codes and nmake sure that they match ensures that
right medication has gotten into the bottle that the bottle
-- that the prescription | abel generates. So, that’s one of
t he technol ogy.

Second, technol ogies that are com ng, which are
very large capital investnments which will be comng, wll be
the filling of prescriptions by automatic -- automation as
opposed to by individuals.

COWM SSI ONER DOVBROWSKI @ Thank you.

MR. TROM Thank you.

COWM SSI ONER CENTER:  Jim Ewert.

MR. EVERT: Good norning, M. Chair, nenbers of
the Comm ssion. M nane is JimBEwert. | represent the
Cali forni a Newspaper Publishers Association. W have about
500 nenbers that are in our association, both daily and
weekl y newspapers throughout the State of California.

The daily overtime standard that is re-established
in AB 60 may work well for those industries that enpl oy
technol ogi es that make wi dgets, and maybe even sone ot her
i ndustries, but for the newspaper industry, where scheduling
is quite uncertain and there is no cyclic fluctuation in
production, it just doesn’t operate very well at all.

The nodels that are also in AB 60 for creating
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al ternative scheduling, the elections, the nenu of options,
the make-up tine provision, also doesn't work well for the
newspaper industry because we can’'t estimte when schedul es
are going to need to change.

We have many enpl oyees who are quite unsettled by
the upcoming inplenentation of daily overtine on January
1st, primarily reporters. And the reason why they’ re upset
about this is the potential that they may be called off
particul ar stories that they’'re covering if their enployers
cannot afford to pay the daily overtine that the | aw woul d
require.

That is why we have proposed an exenption for the
newspaper industry that we think is reasonable and may even
work for other industries as well. But essentially, our
proposal has generally the followi ng provisions. It would
al l ow an enpl oyer and an enpl oyee to negoti ate day by day or
week by week up to 8 hours of overtine that woul d be
eligible for conpensation as flex tinme. Both the enpl oyer
and the enpl oyee woul d be able to request an individualized
flex time schedul e under this nodel. The enpl oyee would
then have the right to refuse the flex tine in favor of
being paid an overtinme prem um as of January 1st for the
overtinme that’'s worked in excess of 8 hours per day.

Again, we think that this would be a reasonable

solution for our industry. And if you have any questions,
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|1’d be wlling to --

COW SSI ONER CENTER:  Just to comment on that
proposal , when you have two enpl oyees and the one enpl oyee
continues to accept the flex time and the other one accepts
the overtime, which enployee is going to get nost of the
wor k, do you think?

MR EVERT: Well, | don’'t know. But certainly, in
the ranks of the reporters, they would certainly, at |east
as indicated to me so far, choose the flex tinme schedul e.
And it wouldn’t be a matter of the enployer dictating, due
to the provisions in this proposal, what type of schedul e
that the reporter would be working.

COWM SSI ONER CENTER:  Thank you.

COWM SSI ONER BROAD:  Jim how did things function
before the previous IWC got rid of the 8-hour day?

MR, EVERT: Well, either the enpl oyer paid the
overtime to the reporters that stayed on the stories, and
nost of the | arge newspapers were able to do that; for
comuni ty newspapers, they were not. Under the nost recent
standards that we’ ve been using under the federal |aw, the
smal | er newspapers have been able to dedicate reporters to
cover nore |l ocal news and nore | ocal stories that they
probably ot herwi se woul dn’t have been able to under the old
standard, and may not under the new standard.

COWM SSI ONER BRQAD: Now, | have a technical
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question about your proposal. There was a provision passed
dealing with conp tine that’s in the Labor Code now that’s
never gone into effect because it conflicts with the Fair
Labor Standards Act in that it requires, in effect, people
to work nore than 40 hours in a workweek in sonme future
week. And how do you deal with that FLSA preenption issue
here in your proposal?

MR EVERT: Well, we wouldn’t propose that this
carry over into the second week. W would propose that this
occur within the same workweek to conport with the federa
standard. So, there really wouldn’t be a preenption
problem at least in our view

COWM SSI ONER BROAD: Ckay. Now, are you
submtting this as a proposal? Are you petitioning the IWC
to do this, or is it your intent that -- this goes back to
my question of what the I W can and cannot do -- or do you
feel that we have the authority to just act on this wthout
conveni ng wage boards?

MR, EVERT: In the event that you determ ne you do
have the authority under AB 60, it is a fornmal proposal
submtted for your consideration. |If, however, it’s
determ ned that a formal wage order has to be -- or a fornmal
wage board has to be convened for consideration of the
proposal, we'll be nore than happy to submt it in a

petition format that tine.
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COWM SSI ONER BROAD:  Thank you.

COW SSI ONER CENTER:  Richard Hol ober .

(No response)

COWM SSI ONER CENTER:  He nust be getting his neal
peri od.

Bruce Young.

MR. YOUNG You guys | ook pretty good out there.

Bruce Young, on behalf of the California Retailers
Association. And | appreciate the opportunity, M. Chairmn
and nenbers, to speak to you today.

|, frankly, didn’'t anticipate comng forward with
at least my initial concern about the inplenentation of AB
60, but 1’'ve been traveling around the state talking to both
enpl oyees and enployers fromthe retail community as we go
about preparing to inplenment AB 60. And perhaps, as you al
know, we were at |east involved deeply in the discussions on
AB 60 and 651. One thing I think we probably didn't
calculate, at least fromour side, is the fact that our

menbers, our enployers, would, in essence, go to five 8-hour

days.

And frankly, | think -- and, Barry, you asked the
question about the four 10's -- none of our enployers feel
the ability even to have an election. | nean, there are so

many questions about, you know, what is a work group, do you

i nclude part-tinmers, do you -- | nean, what -- | nean,
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there’s a whole process. So, we -- we’ve told our nenbers,
and they' re proceeding with the basis on January 1st, you
have to have five 8-hour days in place, and there can’'t be
the flexibility, other than the exenption of the -- that was
in there for the July 1st. Even that’s cloudy in sone of
our nenbers’ eyes.

And we have begun the process of inplenenting it,
telling our enployees the new schedul es, and the response
has been anything but favorable. | think -- they conplain
about the lack of their own personal flexibility. One of
the attractions of retail is, because of the nunmber of hours
we have and -- and the store settings we have, we can
accommodat e people who want to work three days or who want
to wrk a four-day shift, because, again, we’'re open a
nunber of hours.

And the problemthat -- as | thought, that sinply,
“Well, then, have the election on January or whenever the
Comm ssion acts and change the schedul es,” but many of our
menbers are now sayi ng that when they’'re -- when the
schedul es are in place and they’ ve hired new people on
January 1st, it’s going to be difficult for themto go back.
So, if there’'s any way, certainly, the Comm ssion or the
staff, at |east, can give sone advisory opinions to the
enpl oyer community about how to hold el ections and what does

make up a voting group. And |I’ve given to M. Baron a
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series of questions of all that. Any direction you could
gi ve woul d be hel pful, because we need to do -- certainly,
perhaps a lot of it has to be formally adopted by the
Comm ssion, but at |east, again, suggestions or advice or
staff counsel on it would be hel pful because many of our
menbers, as | say, feel they would get to the point of
crossing the Rubicon of giving people new schedul es, hiring
new people. And at that point, when then it's -- the
flexibility is restored, they don't feel |ike they have the
ability to arbitrarily go backwards.

And | do want to then speak about two specific
i ssues in AB 60 that the Conm ssion does have the authority
and the flexibility and, indeed, we would argue, the
direction fromthe Legislature, to consider. And one of
themis the manager exenpt issue. And this is one that has
been -- has bedeviled the retail community for a long tine,
because if you fully consider the retail community
envi ronment, where our business is ebbs and flows, where a
manager at -- certainly, at a grocery chain, may at one
poi nt where there’'s -- when it’s frantic and busy, either
unexpectedly or it’s a nonentary rush, may have to hop on a
register, or help one of his clerks bag groceries, or go out
into the parking |l ot and pick up carts, that person is stil
the manager. Yet, under California -- it’s not even

regulation -- interpretation from previous Labor
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Comm ssioners, there's been -- it’s been nore qualitative
than quantitative, where there’s been an interpretation that
peopl e cannot use the contenporaneous hand and m nd. The
California Labor Conm ssioner, unlike any other state, has
ruled that if a person is using their hands, they are not --
then they no longer -- they cease to becone a manager. And
we woul d argue that that very narrow interpretation is not
realistic, certainly for our industry, but for many others
where, again, not as the rule, but just to get -- to service
the custoner, a manager has many rol es.

And it’s not -- and certainly, | think there has
to be a bright line drawn so it’s not a matter of not hiring
sufficient people, where the manager takes a place of -- for
what then woul d be an under-staffed situation. But as |
said, certainly the Comm ssion may -- should -- may consider
perhaps making it on an industry-by-industry basis, where,
as | say, these ebbs and flows and dealing with the
consuners are things that can’'t be anticipated many tines
and can’t be -- and these peaks and valleys can’'t be staffed
for.

But we really are |l ooking to the Conm ssion for
sone guidance on this issue prior to July 1st. W wll be
bringi ng a proposal at a subsequent neeting with our
suggestions and t houghts about how to deal with the status o

manager exenpt.
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And the second one -- issue that | want to dea
with in AB 60 is about the pharmacists. And | think you ve
heard fromjust a couple of them and | guess |’ m back not
asking for the bl anket exenption, but asking for the
Comm ssion to consider allow ng sone freedom of choice
bet ween sone of these pharmacists. The ones that |’ve net
with over the weekend and during | ast week have tal ked about
-- sone of them doing the seven on and seven off, and then
there’s also the question of sonme of themw |l do four --
work four 10's one week and five 10’s anot her week, whether
they can do that. They argue with ne that it’s about their
quality of life, their personal -- their personal val ues.
And sone of themindeed al so have second jobs. | think
earlier speakers have spoken -- have nentioned the severe
shortage of pharmacists in California. 1t’s not unusual in
the stores where we have seven on and seven off to find

phar maci sts who seven 8-hour days in one week, the next week

when they' re off they' Il work two or three days at a -- at a
hospital or another -- and indeed, another chain store.
And | -- | guess | bring forward that request for

this flexibility on behalf of the pharmacists that |’ve
talked to. And we're going to ask themto cone before the
Comm ssion and try to give you sone of their own personal
feelings. But we as the enployers -- | nean, as the chains

-- are making the -- are adapting -- | think one of the
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| adi es from Longs spoke about how we’re actually even taking
our assistant managers and making them hourly. Now, that’s
not punitive; it’s just trying to adjust to the fact that
we’'re now going to -- | nean, people are going to be on the
clock. In sonme cases, they are losing their benefits, the
flexibility for additional sick time or consideration for
vacations. But we are going to adopt and adapt to that.

But on behalf of the enployees, we think that sone
flexibility that could be -- could be adopted that would be
-- again, give the enployee the ultimate of choice, not be
dictated -- | think, as Barry nentioned earlier, sone of the
stories we heard about 651, about where enpl oyees were
required to work 13 and 14 hours and cone back with no tine
off -- | think that situation is not tolerable. And we're
again -- a point where a flexible, reasonable schedule could
be adopted at the enployee’ s election with the consent of
t he enpl oyer, we think, would be preferable.

Thank you.

COMM SSI ONER CENTER:  Any questions?

(No response)

COWM SSI ONER CENTER:  Thank you.

Joe Brown.

MR, BROWN: Hello. M nane is Joe Brown. [|I'ma
pl ant manager for Conectiv Qperating Services Conpany.

W’'re in the electric power business, electric power plants.
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My conpany is based in WIlm ngton, Delaware, has a few
operations here in California, and, very frankly, |’ve been
here as the West Coast initiator of our business, and |’ve
seen it scal e back

In the past twelve years, our conpany did invest
$50 mllion in power plants in California. And now, because
of unsurety (sic) of -- a lot of it because of unsurety
(sic) of legislation in California, we’ ve scal ed back.

W're just in the service business now, not in the
i nvest ment busi ness any nore.

And I'mafraid that things |i ke AB 60 makes our
East Coast-based conpany, not famliar with what’'s happening
each day here in the capitol, even nore unsure about staying
in the service business. W potentially have three nore
bi ds next nonth. AB 60 and the unsurety (sic) of these wage
orders has nmade ny conpany nervous about bi dding on those
j obs.

But anyway, that’s nmy editorial. 1'Il get to ny
specific -- thanks for your patience on that -- ny specific
concerns or request for AB 60 or the wage orders. You know,
we're a 24-hour, seven-day operation. Qur operators work
12-hour shifts, as nost electric power plants do. And the
unsurety (sic) of whether or not on-duty neal periods are
still allowed or not allowed in this interim | don’t know.

|’ve got different interpretations.
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The unsurety (sic) of the double-tine pay after 8
hours on the seventh day, because of the wording, currently
it’s worded -- well, AB 60 says double tinme after 8 hours on
the “seventh day.” The previous or currently existing wage
order says “seventh work day.”

We, in all our plants, have four operators that
are regul arly schedul ed on Sunday, which is our seventh day
of the pay week. They' re working 12-hour shifts, so that
woul d put what currently is time and a half after 8 hours as
4 hours of double tine.

And this is an unsurety (sic). | really don’t
know what the |aw says to do January 1st.

And the main thing, even though, you know, | don’t

think AB 60 was necessary, | think it was rash -- but that’s
editorialism | guess, again -- what | need to know is what
are the rules that I’mworking by? Right now, |I'’mheld up
on finishing ny budget for next year. |I'mlate. And it’s

af fecting whether or not we get benefit enhancenents
inproved in other areas, like disability insurance and
heal th plans, not know ng whether we’'re payi ng double tinme
after 8 or tinme and a half after 8 It’s holding ne up on
my budget process, getting those benefits approved, which
the rest of our conpany is doing in 51 other states. Qurs
is on hold, on approval, because of this unsurety (sic),

what our expenses are going to be.
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The biggest inpact is the unsurety (sic) of the
paid on-duty meal period. There's not a single guy in any
one of our plants that’s working 12-hour shifts that isn't
100 percent for this on-duty paid neal period. |’mnot sure
that we can continue this without a liability between
January and July, that there’s not sone daily penalty that
-- | don’t know which wage order we’'re foll ow ng here,
what’s the interimrules.

|’malso currently holding up posting our shift
schedul e for the year 2000. | normally woul d have done t hat
the first of this nmonth. This is Novenber now Operators
want to plan their lives after January 1. | don’t know for
sure whet her we can have 12-hour shifts, |I'’m so unsure about
interpretations here.

So, what |I'’masking is that we can get clarity,
that we know what the rules are that we’'re living by, not
July 1 next year. The lawis effective January 1, and we're
going to post the detailed rules July 1 -- that's -- that’s
totally unacceptable. | need to know today, not -- |et
al one January 1, because it’'s affecting my operation today.

And I don’t -- you know -- you know, | would
suggest sonething as sinple as -- | think the intent of the
| aw was that the previous wage order goes back into effect,
al t hough there were sone changes. So, | have here, |ike for

our case, Wage Order 4-89 for the professional and
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technical; that was the one in effect before the -- before.
| went through here, and I’mkind of -- you know, |’ m not
the right guy to do this, but I could go through here and
conpare what |1’ve read off the Internet on AB 60, and | can
make four changes to this, with a red |line, and then say:
“Post this; this is the rules we live by till July 1,” or
sonet hi ng of that nature.

| need to know the rules, and | need to know t hem
like this afternoon, not January 1, and certainly not July
1. That’'s -- that’s ny big problem

| don’t like AB 60, but it’s here, we’ve got to
l[ive wwth it. So, what are the rules to live withit, to
live by?

COW SSI ONER BROAD: | am sure that -- | nean,
speaking for nyself, 1'd like to be able to tell you
definitively this afternoon what you have to do.

MR. BROAN:  Yeah.

COW SSI ONER BROAD: The problemis, we have one
of these --

MR. BROMAN:  Yeah.

COW SSI ONER BROAD:  -- it’s been alluded to -- we
have one of these kind of structural problens of what
happens when bills are passed. They don’t go into effect on
January 1, so anything that the Comm ssion does officially

prior to January 1 to inplenent the bill would be
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potentially subject to sone |egal challenge, that the
Comm ssion was without authority to provide definitive
anything prior to January 1. So, it's one of those
situations where you have to use, | think, the best,
reasonabl e judgnent.

Now, you know, there’s a couple things here.

You' re probably right: what it’s going to ook like after
January 1 is the restoration of Order 4-89 and the others,
with, you know, a relatively small nunber of changes, good
t hrough July, at which point sonme pernmanent changes will be
made in all the wage orders, based on AB 60.

Sonme of the issues that you alluded to, in ny
opi nion, were sinply codifications of existing law. And |
think the “seventh day” issue was probably an anbiguity
created in the way the statute was drafted, but | don't
think that the proponents -- they' re not here, but | don’t
t hi nk the proponents intended to change the rules with
regard to the seventh day of work. | don’t think it would
make nmuch sense if they did. | don't think it makes nuch
sense to suggest that if someone works one hour a day and
that, on the seventh day -- or, you know, three hours in a
week and then on the seventh day of the week, even though
t hey’ ve worked three hours that week, they’ re suddenly going
to get a whole bunch of overtine, that’'s really -- it’s

about the seventh consecutive day of work.
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MR. BROMAN:  Yeah.

COW SSI ONER BROAD: So, | --

MR. BROMN: But that word is m ssing.

COWM SSI ONER BROAD: | understand that.
understand that, but | --

MR. BROMN. Yeah, the “seventh day of work” is

m ssing. The word “worked” is m ssing, yeah.

COWM SSI ONER BROAD: Right. | realize that, and |
wish it wasn't mssing. It is mssing, but -- and | think
that, you know, if we could provide gui dance today, | would

certainly vote to say that what that was intending to do was

-- was restore -- was actually codify the existing rule.
That rule has never really been changed. | nean, you know,
inthe -- so, I -- 1 think you have to try to use sone

common sense in this, and perhaps talk to the Division of
Labor Standards Enforcenent and discuss with them what their
opi ni on of what happens on January 1.

And | think it’s incunbent upon us, just as soon
after January 1 as we can do it, to give people a definitive
answer to these questions. But, you know, it may be January
10t h before we could do that, because we would have to hold
publ i c hearings based on what the statute says, hear many of
t hese concerns again, have sonething out, probably prior to
that, for people to at |east be |ooking at, so that they

have the ability to comment and suggest changes that they
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m ght |ike before we were to adopt sonething.

But your point is well taken. Businesses have to
operate as of January 1, and they don’t want to operate in a
vacuum wi t hout guidance. But | think we all have to sort of
move forward with as | ogical an approach to this as
possi bl e.

MR. BROMN: Yeah. | appreciate -- | appreciate
your gui dance, as nuch as you can give at this point. But
you need to respect that there are penalties in this, that
include civil penalties, and there’'s a daily penalty which
coul d be considered a bounty type thing, the daily penalties
that are in this new AB 60, $50 a day per incident. And |I'm
going to be doing payroll January 1 because | don’t pay ny
payrol |l person enough to take the liability for $50 -- and
she gets paid very well, but she’s nervous about doing
payrol | January 1.

But | do respect your position, that you can’t
maybe | egally take action or guidance today for fear of --
and a legitimte fear of sonebody filing suit, but you're
putting nme and all the other enployers in that position
January 1 by not taking that action. That’'s the problem
here, is the penalties that are witten into this. And they
could be -- they could be bounty type penalties.

COWMM SSI ONER DOVBROWSKI : | don’t know if you have

done anything about contacting either the Departnent of
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Labor with sone specific witten questions on these matters,
because, obviously, everybody this norning has the sanme
probl em you have there. There’'s nmass confusi on about how
this thing’s going to be inplemented. But | would think it
woul d be appropriate to at least try to get sonme questions
on paper to them see if they can give sone gui dance, at
| east .

MR. BROMWN: Ckay. Thank you.

COWM SSI ONER CENTER:  And as earlier noted, their
chief counsel is here today listening to the testinony,
so --

MR. BROMWN: Oh, good.

COWM SSI ONER CENTER:  -- hopeful Iy, he takes that
into consideration. So --

MR. BROMN: Were’'s he at?

COWM SSI ONER CENTER: | don’t want to identify
him You'll lynch himright now So --

(Laughter)

COWM SSI ONER CENTER:  You need to bend their ear a
little bit.

COWMM SSI ONER DOVBROWSKI :  He's the guy in the red

MR. BROMN:  Ckay.
COWM SSI ONER CENTER:  Thank you.

MR, BROMN: Well, thank you very nuch for
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l'istening.

COWM SSI ONER BROAD: M. Chairman, maybe it would
be appropriate to ask the chief counsel to conme up and ask
if they’ve taken any -- given opinions on this and what
their opinions mght be on sonme of these things that have
cone up repeatedly. Is that -- after lunch? | nean, after
t he peopl e have testified.

COWM SSI ONER CENTER:  Yeah. |Is there anybody el se
in the audi ence who has not testified who would |ike to at
this time?

(No response)

COW SSI ONER BROAD: No. We're done.

COW SSI ONER CENTER: | don’t know. Mles, are
you prepared to address the Conm ssion?

MR. LOCKER  (Not using m crophone) Certainly.
Wul d you prefer | do it now, after |lunch, or what?

COMM SSI ONER CENTER:  Well, we’'re not going to
have lunch, but -- yeah, | listened to you -- so, don't take
too long, Mles.

MR LOCKER: H . |I'm Mles Locker, chief counse
for the State Labor Comm ssioner. And thank you for
inviting nme to speak.

A coupl e of the questions that -- first of all, I
just want to say that we have been amassing quite the

coll ection of requests for opinion letters on AB 60, on how
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we interpret it and how we would intend to enforce it. And
it’s our hope to start getting these out very quickly,
within the next two weeks. And it’s also our hope that as
they come out, we would like to see them posted on the
Departnent of Industrial Relations Wb site. | think that
woul d be very helpful to the entire public. So, that’s what
we're aimng for.

And in assessing a ot of the questions we’ ve
gotten, both in terns of witten letters to us and al so what
|’mlistening to today, we do -- you know, prelimnarily, |
thi nk we do have answers to a lot of the questions that seem
to be troubling people.

First of all, internms of just a few things, |
guess, the confusion about the “seventh day” of work, the
sanme way as Conmm ssioner Broad was speaki ng before, we do
agree that that needs to be read in the context of the
entire section there. And we would interpret that to --
it’s an anbiguity. W would interpret the provision for
double time after 8 hours on the seventh day of work to nean
after the seventh consecutive day of work in the workweek,
that it needs to be read in conjunction wwth the earlier
part about -- the section that tal ks about tinme and a half
for the first 8 hours in the seventh consecutive workday of
t he wor kweek. So, that would be the answer to that.

There -- | think, you know, one issue that we’ve
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heard a | ot about, and | guess | was |istening to today cone
about, in terns of the issue of neal periods and whet her or
not AB 60 does away with the on-duty neal period. And we do
not believe it does away with the on-duty neal period. And
there are a couple reasons that we would say that. First of
all, with respect to, | guess -- let nme just find this here
-- Section 516 is added to the Labor Code to provide that:

“Not wi t hst andi ng any ot her provision of |aw,

the I WC nay adopt or amend working condition

orders with respect to break periods, neal

periods, and days of rest for any workers in

California consistent wth the health and

wel fare of those workers.”
When you start sonething wth “notw thstandi ng any ot her
provision of law,” that seens that there’'s clearly an intent
to give the IWC the authority to regulate as to, you know,
the on-duty neal period.

Al so, going back to Section 512 that’'s added to
t he Labor Code under AB 60, | think what's significant in
reading this is it tal ks about the requirenent for the first
meal period of the day, that if -- it’s required if you're
wor king nmore than 5 hours in a day, but it can be waived by
mut ual consent if you are working up to 6 hours, over 6
hours, then, it says you have to get that neal period. It

then goes on to say, though, that:
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“An enpl oyer may not enploy an enpl oyee for a

wor k period of nore than 10 hours per day

W t hout providing the enployee with a second

meal period of not |ess than 30 m nutes,

except that if total hours worked is no nore

than 12 hours, the second neal period nay be

wai ved by mutual consent of the enployer and

t he enpl oyee” --

-- and here’s the key --

“ -- only if the first neal period not

wai ved. ”

What that tells nme, then, is that despite what it says
earlier in the section, that you can’t do a waiver if it’s
nore than 6 hours, the next sentence after that is saying,
yes, there can be a waiver; what you can’'t waive is the
second one, then, if you re working, you know, nore than 12
hours. It provides that you can waive the first.

So, we’'re kind of thinking, “Wat does this nean,
if it first says you can’'t waive the first and then inplies
that you can waive it?” And our thinking on that is there’'s
only one way you can still waive that first nmeal period, and
t hat woul d be, then, through an on-duty neal period. So, we
do not think there was an intent to do away with that. And
| know this sounds a little convoluted, but, you know, in

searching through this | anguage and trying to figure out

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

117

what it all nmeant, | think that’s the nost reasonable
reading of it.

| know there’s a | ot of other questions out there
in ternms of, for exanple, provisions in the existing |WC
orders that provide for express exenptions such as -- we
were tal king about truck drivers before. | think, clearly,
AB 60 provides that as to any of the pre-1998 wage orders,
if you have -- if there is an exenption contained wthin one
of those orders, such as the truck driver situation, then
that exenption would still apply. So, that woul d be our
answer to that.

And, | guess, in terns of just sone enforcenent
issues that | just want to touch on, because what | was
heari ng was an awful |ot of discussion about -- well,
suggestions to the W to sonehow expand the adm nistrative
exenpti on sonehow to cover certain groups of people now, |
think it is inportant to note that with respect to how DLSE
enforces the adm nistrative exenption, in ternms of -- and
certainly, we enforce it -- to the extent that California
law is inconsistent with federal law, to the extent it
provides for greater protections to workers than federal
law, we are very careful to apply, you know, the California
greater protections, as the recent Suprenme Court case,
Ramrez v. Yosente Water Conpany, that tal ks about that.

But, on the other hand, where the purposes of the
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law and the lawis -- where there is a consistency, then we
do rely on federal |aw and federal regulations. And in one
area on that is with respect to the definitional question of
the adm nistrative exenption. Certainly California | aw
differs fromfederal lawin that you have the “primarily
engaged in” test versus the “primary duty” test. But with
respect to defining certain things about the adm nistrative
exenption, the question of discretion, independent judgment,
what’s found in intellectual work, those phrases that are
found in the existing | WC orders, we do | ook to the Federal
Code of Regul ations and federal case |law. And one of the
things that we get out of that is the dichotony between
production workers versus workers who would truly be

adm ni stratively exenpt.

And | think that, certainly, in terns of our own
enforcenent, with respect to workers who are enpl oyed by an
enpl oyer, where what that enployer is doing is producing a
product or a service for custonmers of that business, if
that’s what that enterprise is doing, then the workers who
are engaged in doing that cannot cone under the
adm ni strative exenption. There's a whole bunch of federal
cases in the last ten years under the FLSA that have spoken
about that. And instead, the adm nistrative exenption is
geared towards workers who are enployed dealing with

adm ni strative issues for the enterprise itself. And I
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think that’s an inportant distinction, because otherw se,
think you' d be running into sone issues there.

COWM SSI ONER BROAD:  So, in other words, if people
were com ng forward and saying, “Let’s just take the
adm ni strative exenption and instead of having the test
that’s in the wage orders now, primarily engaged in
activities which are intellectual, et cetera, et cetera,
we're going to have a list -- a laundry list of things -- if
it’s a pharmacist, if they actually -- if they, you know,
| ook at the bottle and see if it’s got the right
prescriptioninit” -- that, in effect we would be running

up against a federal Fair Labor Standards Act preenption

gquestion --

MR. LOCKER:  Absol utely.

COWMM SSI ONER BROAD: -- squarely.

MR. LOCKER  Yes, squarely. There's sinply no way
that -- if you have a pharnacist, for exanple, enployed by a
pharmacy or a hospital, let’s say, there’s no way under

federal |law that person is going to fall within the
adm ni strative exenption. It’'s just -- it’s consistent with
-- within the production versus true adm nistrative

di chotony, they would fall as a production worker.

So, | did want to nention that.
In terns -- earlier there was a little bit of
di scussion, | guess, with respect to the issue of, | guess,
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in the conmputer industry and hourly enpl oyees. The speaker
was correct that under federal |law, which has a salary basis
test under the FLSA, and al so, certainly, under AB 60 now,
that it will have a salary basis test, if you are an hourly
enpl oyee, you -- that you're not going to be exenpt. And
that’s -- you're sinply -- that can be the end of the
di scussion. The only way, under federal |aw, these conputer
pr of essi onal s could now be exenpt is because, in 1990, the
FLSA was anmended by Congress to specifically provide for
that type of exenption for conputer professionals, and it
provi ded that they could be paid on an hourly basis and
provided that they were nmaking six and a half tinmes the
m ni mum wage and were engaged in certain types of activities
that are delineated in the Code of Federal Regul ations.

Under California law, it's a different situation.
First of all, as | indicated, you do have a salary basis
test in now But secondly, there’'s nothing in California
law in any of the existing IW orders that woul d apply that
provide for a special exenption with respect to workers in
the conmputer industry. Instead, what we |look at is really
the | earned professional exenption that’s been, you know,
set out inthe IWC Oders 1, 4, 5, 7, and 9, | believe, in
the 1989 versions of those.

And quite frankly, there, there’s a little bit of

a dichotony there too between state and federal |aw
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Federal |aw dealing with conputer workers specifically
provides that they are -- that they would be exenpt under

t he special new federal provision, notw thstandi ng whet her
or not they would have been exenpt under the |earned

prof essions exenption. In California, the 1989 |IWC order
“Statenment of Basis,” tal king about how DLSE ought to be
enforcing the | earned professions exenption, it basically
DLSE and suggests that DLSE ought to be relying on federal
regul ations in delineating the | earned professional
exenption. And in |looking at that, one of the things that
the Code of Federal Regul ations tal ks about in that
exenption is that it is alnost universally expected that for
soneone to be exenpt as a | earned professional, they woul d
not only have a basic academ c degree, but sone sort of
advanced degree or certificate beyond that. So, in general,
what we’'re looking it not just a B.A , but also sone --
perhaps a year or sonething beyond that, a master’s degree
or sone certification beyond that. Again, this is different
than federal -- than the federal provisions on the conputer
i ndustry, because there you coul d have soneone who per haps,
you know, doesn’t have a bachelor’s degree at all, but
because they're doing this type of work and maki ng nore than
six and a half tinmes the m ni mum wage, they’ d be exenpt.

But that did take a specific | aw

| f you have any other questions or anything, 1'd
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be happy to respond.

COWMM SSI ONER BROAD: One question that’s conme up
is the collective bargaining exenption. M understanding is
that that proponents of AB 60 intended to codify the
exi sting collective bargaining exenption that was in -- that
was in the wage orders. |Is that how you view that? O do
you view it as acconplishing sonething different?

MR. LOCKER: Codification and going a tiny bit
beyond it, | would say, is how DLSE view it.

COWM SSI ONER BROAD:  Ckay.

MR, LOCKER  Under the existing wage orders --
well, certainly, the nost -- the one difference that’s
visible right away is, instead of a dollar an hour nore than
the regular rate now, it’s thirty percent nore or whatever.
But that’'s clear.

The other difference that | think is very
inportant is, in the existing wage orders, it tal ks about
prem um pay for “overtinme hours worked.” The | anguage that
the statute now uses, AB 60 uses, is prem um pay for “al
overtime hours worked.” And adding the word “all,” | think,
was significant. W had been involved -- DLSE had been
involved in a couple of court cases on that very subject,
where you had coll ective bargai ni ng agreenents that
provided, let’s say, for no premumpay until the tenth hour

or the twelfth hour of enploynment in a day, and then did
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provide for premumpay. And it’s our understanding the
intent of “all” and how we interpret “all” is to nean there
has to be sone prem um pay for all overtine hours worked,
and overtine hours would be defined by the statute as
anything over 8 in a day or 40 in a week.

Now, having said that, prem um pay, that’s the
area where -- prem um pay does not necessarily nean tinme and
a half. It could be ten cents an hour nore than the regular
rate of pay. But we do think there has to be prem um pay
for all overtime hours worked.

COMM SSI ONER CENTER:  Any ot her questions?

COWM SSI ONER COLEMAN:  Chuck, | had a sort of a
procedural questi on.

In terns of giving sone guidelines to the
enpl oyers, as we go through these hearings, can we -- are we
tal ki ng about maybe drafting some guidelines that people can
comment to us so that we can then inplenent them as soon
after January 1 as we can gather ourselves, to give us much
assurance as possi ble as soon as possi bl e?

COWM SSI ONER CENTER:  Yeah. | think our goal
right nowis by the Decenber neeting, to have sonme draft
gui delines, to have the industry comment -- |abor and
i ndustry, and then be ready to act as soon as possible in
January.

COW SSI ONER COLEMAN:  Ckay.
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COM SSI ONER CENTER: | think that’s our goal and
that’s where we’'re trying to go right now.

MR. BROMAN. (Not using mcrophone) A question
from the audi ence.

Can | -- can | ask a question?

Yes. | just wanted to ask about the on-duty neal
peri od.

THE REPORTER: Identify yourself, please, and cone
to the m crophone.

MR. BROMN: Joe Brown, from Conectiv QOperating
Servi ces Conpany.

COW SSI ONER CENTER:  You shoul d address that out
of the room W’re an independent conm ssion, and we’ ||
offer guidelines to DLSE. But if it’'s a DLSE question, you
m ght just want to address himindividually outside.

MR. BROMN: Oh, okay.

COWM SSI ONER CENTER:  That’s a suggesti on.

MR. BROMWN:. Ckay.

COWM SSI ONER CENTER:  No ot her comments fromthe
audi ence?

(No response)

COW SSI ONER CENTER:  And Mles will be here to
answer questions. He likes to answer questions.

MR. LOCKER:  Absol utely.

COMW SSI ONER CENTER: Wth that, 1'll entertain a
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notion to adjourn.

COW SSI ONER BROAD:  So noved.

COW SSI ONER CENTER:  And a second?
COW SSI ONER DOVBROWBKI : Second.
COW SSI ONER CENTER:  Al'l in favor.
(Chorus of “ayes”)

COWM SSI ONER CENTER:  Motion carries.
(Thereupon, at 12:29 p.m, the public
nmeeti ng was adj ourned.)

- -000- -
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