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BEFORE THE
BOARD OF VOLATIGNAL NURSING AND PSYCHIATRIC TECHNICIANS
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALITORNIA
In the Matter of the Petition to Revolce Case No. VN-2010-2438
Probation Against:
. DEFAULT DECISION AND ORDER.
MI.CHELE DENIST PEETZ
327 W, 15th Avenue, #20 [Gov. Code, §115207

Escondido, CA 92025

Voeational Nurse License No, VN 178501

“Respondent,

b
~3

FINDINGS OF FACT -
1. Onorabout April 7, 2016, Complainant Kameka ]3;mwxi, Puld, MBA, NP, in her

official capacity as the Executive O;fﬁcer.ofthe Board of Vocational Nursing and Psychiatrio
‘Technicians, {Board) Dcpartﬁaem of Congumer Affairs, filod Petition to Revoke Probation No.
VN-2010-2438 agains! Michele Denise Pestz (Respondent) before the Board, (Petition to Revoke
Probation attached as Exhibit A.)

2. - Onor about October 24, 1996, the Board issued Vocational Nurse License No. VN
178301 to Respondent. The Vocational Nuyzse License was in full force and effect at all times
relevant to the charges brought in Petition to Revoke Probation No. VN-2010-2438 and expired

onJune 30, 2016, and has not been renewad.
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3, Onor eiboﬁt April 18, 2016, Respondent was served be _Certiﬁad and First Clags Mail
copies of the Petition to Revoke Probation No. VN-2010-2438, Statement 1o Respémdent, Request
for Digscovery, Neotice of Defense, and Government Code sections 11507.5, 11507.6 and 11507.7
at Respondent's address of record ‘ﬁ'ibich, pursuant o Business and Professions Code section 136,
is required fo be reported and maintained with the Board, Respondent's address of record was
and is: 327 W. 15th Avenue, #20, Bscondido, CA 92025. o

4,  Service of ThelPetiti‘on to Revoke Probation was effective és a matter of law under the
provisions of C_%('Wemi;nent Code section 11505, subdivision (¢} and/or Business & Professions |
Code gection 124, |

5. Gévernment Code.section 11506(c) states, in ﬁﬁl‘t{nent part:

(¢) 'The respondent shall be entitled to & hearing on the merits if the respondent
files anotice of defense . .. and the notice shall be deemed & specific denial of all

parts of the accusation . , . not expressly admitted. Fallure to file a notice of defense

.+ shall constitute & waiver of respondent's right to a hearing, but the ageney inits
discretion may nevertbeless grant a hearing, :

6. Respondeﬁt failed to file a Notice of Defense within 15 days after setvice upon her of
the Petition to Revoke Probation, and therefore waived her right 1o a hearing on the merits of -
Petition to Revoke Probation No, VN-2010-2438. |

7. California Government Code section 11520(2) states, in pertinent part:

(a) Ifthe respondent cither fails to file a notice of defense . . . or to appear at
the hearing, the agency may take action based upon the respondent's express
admissions or upon other evidenge and affidavits may be used as evidence without
any notice to respondent . . . .

-8, Pursuantio its authority uﬁd&;r Government Code section 11520, the Board finds
Respondent is in default. The Board will take action without further hearing ‘zluld, based on the
relevant evidence contained in the Default Decision Evidence Packet in this matter, as well ag
taking official notice of all the investigatory reports, exhibits and statements contained therein on
file at the Board's offices regarding the allegations sontained in Petition. to Revoke Probation No. |
VN-2010-2438, {inds that the charges and allcg;aﬁons in Petition to Revoke Probation No, VN-
2010-2438, are separately and severally, found to be true and correct ‘by clear and convineing

evidence.
2
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9.  Taking official notice of its own internal records, pursuant to Business and
Professions Code section 125.3, Respondent is 1'equiyed to repay the provious costs ordered by the
Board in the amount of $2,500.00 prior to, or upon reinstatement of the lcense.

| . DEIBRMINATION OF ISSUES

L, Based on the foregoing findings of fact, Respondent Michele Denise Peetz has
subjected her Vocational Nurse License No, VN 178501 to discipline, '

2. The ageney has jurisdiction to adjudicate this case by default.

3,  The Boar{i of Vocational Nursing and Psychiatric Technicians is authorized to revoke
Respondent's Vocatlional Nurse License based upon the following violations alleged in the
Petition to Révoke Probation whigh are supp_oﬂed by the evidence contained n fhe Default
Degision Bvidence i"acket in this case.:

8. -Respondent’s probe,tioﬁ is subject to revoeétiom because she failed to comply
with the Board’s probation. progfam, Condiﬁon No, 2, by failing to submit veritten reports a3
required by Condition No, 3, and by 'failing to complete coursework as required by Condition No.
10. P

b, Respondent's probation is subject to revocation because she fatled to submit
wiitien reports on'the Tollowing dates; |

| Japmpary - Mareh 2015 - Due on April 7, 2015

April —June 2015 Due on July 7, 2015

¢ Respondent’s probation is subject to-revoeation because she failed to pomply
with Probation Condition 10, by failing to complete required course work although she was given
additional time to comply. - '

IT I8 8O ORDBERED that Vocational Nurse License No, VN 178501, heretofore issued to
Respondent Michele Donise Peetz, is revoked.

Pursuent to Government Code section 11520, subdivision (¢), Respondent may serve a
written motion requesting that the Decision be vacated and stating the grounds relied on within

11
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seven (7) days after service of the Decision on Regpondent. The agency in,its discretion may

vacate the Decision and grant a hearing on a showing of good cavse, as defined in the statute,
This Decision shall 'beeomie effective on ' DEC 3 0 2016 . |
Itisso ORDERED ____ NOV 2 3 201

FOR TEE BOART OF VOCATIONAT
NURSING AND PSYCHIATRIC TECHNICIANS
DEPARTMENT OF CONSUMER AFFAIRS

81440466.D0C
DO Matlor ID:SD2016800254

Attachment; .
Bxhibit A: Petition to Revoke Probation

4
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KAMALA D, HARRIS

Attorney CGeneral of Caltfornia
GREGORY J, SALUTE

Sypervising Deputy Attorney General
SHERRY L. LBDAKIS

Depu‘g Attorney General

State Bar No, 131767 '

. 000 West Broadway, Suite 1800

San Diega, CA 92101

P.0, Box 85266

San Diego, CA 92186-5260

Telaphnne (619) 6452078

Facsimlile: (619) 643.2061
Attorne y& Jor Comp!afnam‘

: BEFORY THE
" BOARD OF VOCATIONAL NURSING AND PSYCHIATRIC TECIINICIANS
DNEPARTHMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA.
In the Matier of the Petition 1o Revoke +| Case No, YN-2010-2438
Probetion Against: _ .
MICHELE DENISE PEETZ: FPETITION TO REVOKE PROBATION -

327 W, ¥5th Avenue, #20
Fscondido, CA 92025

Voeational Nurse License No, VIV 1"?8591

Respondent,

Cc;l"'rl]:flainant alieges:
o PARTIES |
" Kameka Brown, PhD. MBA, NP (Compleinart) brings this Petition to Revoke
Probation solely in her offictal capacity as the Bxecutive Officer of the Board of Vovational
Nuraiﬁ g and Pgychiatric Technicians, Department of Consumer Affairy,

» 2. On or about October 24, 1996, the Board of Vocational Nursing and Psychiatiio

' Teohnicians issued Yocational Nurse Licenge Number VN 178501 to Michels Tenise Pesty

(Reépnndent). The Vocational Nurse Livense was in effsct at all limes relevant to the charges
brought herein and will explre on Tane 30, 2016, wnless renewed,

11 ‘
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3. Inadisciplinary action entitled "In the Matter of the Accusarion Against: Michele
Denisé Pegtz," Case No, YN-2010-243 R, the Board of Vocational Nursing and Psychiatris

Technicians, lssued a decision, effective Oviober 24, 2014, In which Respandent’s Vocational

- Nurse License was revoked, However, the tevocation was stayed and Respondent’s Vocations)

Nurse License was placed on probatfon fora poriod of thres (3) yoars with certaln form and -
éonditior:s. A copy of that decision ls attached as Exhibét A and is incorporated by reference,
| JURISDICTION

4, ‘This Petition to Revoke Probation is bronght before the Board of Vooational Nursing
and Psychiatrie Tachnioians {(Board), Depuitment of Conswmer Affairs, under the authority of the
following lawy, All section references are fo the Bustness end Professions Code unless otherwise

.indicaﬁﬁd; ‘ ' .

S Sﬁéf;ian 2875 of th‘é.Busincss and Professions Code (“Code™) provides, in pertinent.
part,'that the Board may diséipliue'the hoiﬁler of a vocationsl nurse licenss for HITY reason
provided in Arﬁ'cie 3 (commencing with seetion 2875) c;fths.Vocationa] Nurging Practice Act,

6, Seotion 118(b) of the Code provides, in pertinent part, that the expiration of & lieense
shall not deprive tk;c B'oard of jurisdiction to proceed with a diseiplinary action during the period
within which the lioense may be r;:newed,' restored, reissued dr reinstated. Under section 28921
of the Code, the Board ma.y renew an expired losnse at any time withiri four yesrs after the
expiration, - , |

CAUSES TO REVOKE PROBATION
7. Probation Tetm and Condltion Number 14 of the Decision and Order states:
VIOLATION OF PROBATION;

1t respondent violates the conditions of her probation, the Beard, after glving
responderit notice and an opportunity to be heard, may set gside the stay ordér and
Impose the stayed diseipline (revocation) of vespondent’s license, I during
probation, an Acousation or Petition to Revolke Probation has been filed against
respondent’s Hoonse or the Attorney Generel’s Office has been requested 10 prepare
an Accusation or Petition to Revoke Probation against respondent’s license, the
probationary period shall automatically be uan(%ed and shall not expire until the
Agcysation or Petlilon has been acted upon by the Board,

) .
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FIRST CAUSE TO REVOKE PROBATION

(Compliance With the Board’s Probation Frogram) -
8. Atall times after the effootive date of Res’poadsn.t"s probation, Condition 2 stated:

COMPLIANCE WITH PROBATION FROGRAM

Respondent shall Mily compl;\; with the conditions of probation established by
the Boatd andd she shall soaperate with reprosentatives of the board in ifs monitoering
and investipatlon or respondent’s compliance with the Probation Progran,

9, - Respondent's probation is subjeot to revocation beoause she failed to comply with
Probation Condition 2, referenced above in that she violated conditions of her probation as

desoribad below,

SECOND CAUSE TQ REVOKE PROBATION
(Submit Witten Reports)
I'G. Atall t‘mzles' after the effoctive date of Respondent’s probation, Conditien 3 stated:
SUBMIT WRITTENREPORTS |

Respondeat shall submit or chuse to be submitted, under penalty of perjuty, any
weltten reports or declargtions and verifications of actions as required by the Board or
its reproseniatives, These reports or declarations shall vontain statements relativs to
respondent’s compliance with all the conditions of the Board'’s Probation Program,

Respondent shall immedigtoly execute all velenses of Information forms aa may
be required by the Board or its representatives. ‘ L

In the first report, respondent shall provide a list of al] states 'and territories
where she has ever been [jeensed as a vocational/practical nurse, psychiatrio
techivieian, or reglstered nurse. Respondent shall provide information regarding the
status of each lioense and any change in'license stajus during the perfod of probation,

Respondent shal} iiform the Board if she applios for ov obtains a new nursing or
psychiatic technician license during the period of probation: -

Respondent shall provide a copy of the Board's Deslslon to the regulatory

agoticy in very state and territory in which he/she has applied for or holds a
vooatlonalpractical nurse, psychiatric techniclan, or registorad nurss loense.

11, Respondent‘s probation is subjeet to revooation because she falled to comply with
Probation Condition 3, referonced above, Respondent failed t6 subrnit writben reports on the
foilowlng dates:

Janusry - Mateh 2015 Due on April 7, 2015,

April— June 2015 Due on July 7, 2015
1
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Tuly ~ Sept&mb& 2015 Dueon Oétobf:r 7, 2015
October -~ Docemnber 2015 Duson I’apuary- 7, 2016
 THIRD CAUSETO REVOKE PROBATION
(Completion of Educaﬂonal Course)
12, Atali £1ms.s after the effootive date of Respondent’s probation, Condition 10 stated: -
COMPLETION OF EDUCATIONAL COURSE(S)

Respondent, at her own exponag, shall enroll and sucoessfully complete

coursework substantially relatod to the violation(s) no later than the end of the first
- year of probation, :

The coursework shall be tn.addition to thet required for license renewal, The
Board shall notify vespondent of the course content and number of contact hots
required. Within 30 daya of the Board's written notifioation-of assigned conrsework,
tespondent shall subinit & written plan to cofply with this requirement. The Board
shall approve such plan prior to enrellment i any course of sfudy,

Upon suescessful com Jetion of the coursework, respondent shall submit
© "original” completion certiffeates to the Board within 30 days of course completion,

3. Regpondent's probation Is subject to rayocation becguse she failed to c;omply with
Probation Condltion 10, refevenced above despite being given additional time to comply, The
facts and circumatances regarding this viclatlon areag follows: ‘

A, On or about Dgcember 10, 2014, Re;spondent met with her probation manitor and ajl
the terms and conditions of ker probation were disoussed and all of her questions answored,
During that meating, Respondent was jnfomwd tiuit éhe was required to go tiiplete 30 sontact '
nours in remedial educational courses related to the subject of Nursing Procedures o be in
compliance with the Probationaty Order. Respondent was informed that she must submit a
written plan identifying the courses she sale;:tcd to complete for approval prier to purchasing or
entolling into any course of sfucly. Tho plan was required to contain the name of the educational
provider, course title, a detailed desoription of the course content and the number of hours or
units, Upon app_rqva[ of the course(s) Respondent was required to complete the coursets) within
the first year of probation. ‘ _ -

B, bn April §, 20135, the probation n;onitor approved 15 contact hours in a course
entitled Pediatrio ﬁealth and Physical Assessment, However, the probation monitor did not

2

PETITION TC REYOKE PROBATION {20 130310532)



https://October--Decemb.er

W oo ~F o mn

10
11
12
13
14

16
17
18
19
20
21
22
23
- 24
25
26

27

28

approve the coutse entitled “Iogumentation for Nurses,” because Respondent failed to provide
in_f‘ormat?bn regarding the cowrse content, and the probation monitor was unable to verify the
course was offered by Weatern Schools.

C.  OdJune 39, 2015, Requndant’é probation monitor §cmt her a letter informing her that
she that was in violation of terms 2,3 and 10 oi_’ the Disciplinary Order. The letter requirad
Respondent to submit the followlng doouments to the probation monitor in order to avold further
dlscfpl‘iné.ry action being taken against h.m' license. These documents were: ‘

8, Awiiten résponse explaining her fallure o comply with her prob'ation torms
and how she planned on porrecting these matfers by Jul& 14, 2015;

b, Submil her delinquent Quarterly Written Reports immédiatciy;

v Submit s plan to complate the educational assignment of 3l0 contact hows In
Nulsmg Proceduws, no later than July 14 2015; and

d. " Submit 8 statement regaldmg Respoudent’s pl an to complele payment of the
outstandmg baiance dug by the scheduled end of probation (Octobez 23, 2017) no later than July
it} 2015, ‘

14, TRespondent failed to yubmit g wr :t’ceu plan idenitifying the oomse(:a) she selected for -
_ i’JI)E)]. approval 1o the probation monitor and shc failed to provide veriﬂcatmn of course,
compiction by October 24, 2015,

18, On January 26, 2016, Respondent was notified by the Board thet she was in violation
of her probation by i“aiiing to comply with tetms 2, 3 and 10 of the Order,

PRAYER
. WHEREFORE, Complainant requests that 8 _h{sariné be held on the matters herein glieged,
and.that following the hearing, the Board of Vueational Nutsing and Psychiatric Technicians issue
a desision -

1. Revoking the probation that was granted by the Board of Vocational Nursing and
Psycl:liatric ch]mi,cilans in Case No, YN-2010-2438, and imposing the disciplinary order that wes
stayed thereby revoking Vocational NMurse Liconse No, VN 178501 fssued to Michels Denise
Peotz; ‘ |

PETITION TO REVOKE PROBATION (2013031042)
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2, Revoking or suspending Vocatlonal Nurss License No, VN 178301, issued fo Michele

Denise Peetz; and

3, Taking such other aiid further action as deemed necessary and proper,

Bxecutive Officer

DATED: @A/ /07// (ﬂ @W
{7 KAMEKA BROWN, PHD. MBA, NP

8RA0146800254
§1288766.doc

Roarit of Vecafonal Nursing and Psychiatrio Technicians
Department of Consumsr Affairs

Btate of California

Compleinant

PETITION TO REVORE PROBATION (2013031052)




Exhibit A

Decision and Order
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BBTORB THE
BOARD OF VOCATIONAL NURSING
. AND PSYCHIATRIC TERCHNICIANS
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA.
Tn the Matter of the Accusation L CaseNo. VN-2010-2438
Againgt: '
MICHRLE DENISE PEETZ : OAL No. 2013031052
327 'W. 15th Ave,, #20
Escondido, CA 92025
Vocational Nurse License No. !
VN 178501
Respondent,
DECISION

The ettached Proposed Deoision of the Administrative Law Judge is hereliy adopted by the |

Board of Vocational Nirsing and Psychistric Technicians as the final Dsclsion in the above-exditled

matier,

Thls Deomltm shall become aﬂ?ect;w an October 24, 2014 ‘

IT I8 SO ORDERED this 24" day of September, 2014

o mﬁ@ffﬁwﬁ%

| Fodd D° Bravnstein, PT
Pregident

[




BEFORE THE
BOAKD OF VOCATIONAL NURSING AND PSYCHIATRIC TECHINICIANS
DEPARTMENT CF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the In the Matter of the Accusation Against; Cage No. VN ‘2.010»2438 .
MICI«JBLE DENISE PEETZ, LVN : . OAH No. 2013031052
Vocational Nurse License Mo, VN 178501,

: R@spoadqnt.

FROPOSED DECISION

James Ahler, Administrative Law Judge, Office of Administrative Hearis ng% State of
California, heard this mattet on February 15 rmd 28,2014, in.8an Diego, Califorpia,

‘ Shecry L., Ledalis, Deputy Attomey General, Department of stice, State of,
Califomia, represented complainant, Teresa Bello*Jones ID., M.S.N,, RN, Hxecutive .

" Officer, Board of Vocational Nursing and Psychiatric ‘I‘ecmlclnm (Board), ,Depal bment of
Congumer Affalcs,State of thfomia

- Dzmd M. Ba,ifom, Altorney at Law, represented raspondent Mi clnele Demsu Peetz
LVN, who was present throughout thc proceedmg '

Ihe matier was su‘qmtted on Febmary 28, 2014,

FACTUAL FINDINGS
Jurisdictional Ma ttars

. On Pebruary 11, 2013, conmpleinant signed the aceusation in Case No, VN
2010-2438, The accusation alleged that respondent wag grossly negligent in her care and
troatment of a 16-year-old patient because (1) she failed to notify the patient’s treating
. physician.or her.supervisor-that.a. fingertip oxygen satarationprobe.contimied.to. fall.off fhe...
patient’s finger when he experienced muscle spastus, and (2) she failed to perform chest -
compressions when provmhng cardiopulmonary resuscitation to the patmm The accusation
. dnd other required documents were served on respondent,

Respondent timely filed anotice of defenge.

.
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On Februazy 19,2014, the administrative record was opened Junsda.cuona,i
documents were presented; documentary evidence was produced; and sworn testimony was
received. The hearing in the matter was contintied to {ake additional evidence. On Febraary
28,2014, documcntary evidence was produced; sworn testimony was received, closing
argunents wore gwen the rscord wa‘s closed, and the mattér was su bmitied,

" License History

2, OnOctober 24, 1996; the Board issued Vocational Nurse License Number VN
178501 to respondent, Res;aondant’s license expires on June 30, 2014,

. There is no history of any administrative d:sozplme hfmng been 1mposed aﬂamst
regpondent’s license. ‘

Respondent’s Background, Education, Tmim:ng and Experience

3. Respondent was bom in Lo Angeles in 1962. She grew up in Poway and
Bscondide, - : ' : '

 After graduating from high school, respondent attended community college and a
- vocational scliool. Respondent gained the education and training necéssary to becoms
employed as a medical assistant, Respondent found she very much enjoyed working in the

: health care pr ofessmn

Responden* mamad She and her husband traveled throughout the Umted States
- while her husband was on. active mﬂxtm y duty. She gave birth to three children, all of whor

am now aclulis

After 1eslaonc1cnt and her family returned to Hscondido, respondent obtained the
aducation and trajning necessary to become a certified mursing assistant, Respondent worked
as & CNA. for three years after obtaining certification, Resporident then enrolied in an ROP
program, She obtained the education and training necessary to-become a licensed vopational
nuese:. In October 1996, after completing 1equ1rr,d training, respondent became 11G&nsed s a

vocational nurse.

.. Rospondent was employcd as alicensed Vocaim:uﬂl mrse at several skrllied nnrqmg
facilities fn North San Diego County inchiding SunBridge Care and Village Square. Shewas
responsible for all nursing activities other than hangmﬂ IV bags and providing intr avenom ‘

medications,

Adlter, Working,aq an LY.N formore than.a decade, respondent.took time off fo.address . . ...

sm;ne personﬂ health concerns, She then returned to work for Maxim Healtheare Serviees,
Jne. agan in-home health care provider. While empldyed by Maxirn, respondent cared for
. patients disgnosed with a vasiety of chronic medical problems including celebn. al palsy
Down’y gyndrome, and other debilitating conditions.
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", the incident involvirg SML

4. Respondent provided letters of reference and documents attesting to her
supetior mursing skills, good moral character and confinuing education in the nursing field,
These letters supplerented and explained other credible evidence concerning respondent’s
background, education, training, experience and current fitness to practice mirsing.

Christie Donehue, LVN, worked with respendent for more than a decade. Ms,
‘Donehue believed respondent was & compassionate professional who previded sxcellent care
to all patients with whom she had contact,

SemdmLeilani Abkoi described xespondent as a kind, SOﬁvSpOk . hdnast indlvidual -
who provided the community with much needed volunteer service in the mentsl health field,
Accordmg to Ms, Ahkoi, respondent possesses the highest sthics. .

Performance’ evaluahons from Ma,xzm stated iespand@nt met all expestations before

.

A certificate of complatlou from Western Schools established that respondent
successfully completsd 30 hours of professional edncation i the area of home health nursing

on Janvary 20, 2014,

A certificate of completion from Blité Continving Bducation established that

r'eézp ondertt successtully completed 30 hours of professional education in the avea of chromic -

* cardiovascular éiseases strokes and gerialric assessments on August 4, 2012,

A certificate of campletmn from A,valon Hospice & Palliative Care esiabhshad that
regpondent successfully oomplete*d a coursein- dementia training on August 28, 2013,

A certification dated August 2012 established thet respondant succossfully completcd

the American Heart Association’s coguitive aud skills evaluaiion for healtheare providers,

Patient SM

5. InMay 2008, SM was tiding a bicycle when he was striick by an automobile.
As g result of that incident, SM’s spinal cord was severely injured at C1-Cé; be was rendered
quadriplegis; he sustained numerous intemal injuries that resulted in acute pancreatitis and
other internal problems; he experienced chronic respiratory failure requiring 4 tracheotomy -
and veliance on & mechanical ventilator; his xight leg had to be amputated below the kuee, =
After prolongéd hoslniahzatmn 8M was discharped to his parents’ home in Bscondido,

6. Dt Albert Maﬁmaz wag Sh’s attending physician following SM’s digcharge

__from Children’s Hospital._Maxim Flealthoare Sergices.wes. hired fo.provide inshome mirsing...
- services in accordance with Dr. Martinez’s plan of care. In-home nuising care involved the
services of two licensed vocational muses who provided two 12-hour shifts per day, thereby
affording SM constant nursing care. The in-home LYNs regularly reported to a clinical
supervisor regarding SM’s status and completed flow sheets and other documentation,

e
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7. SM’s in-home care included respiratory care. SM was réquited fo beon a
mechanical ventilator 24 hours g day with assigned settings. A fingertip pulse oximeter
momtm was used to monitor SM’s pulse and oxygen saturation levels,

Dr. Martinez*s plan of care required SM’s oxygen sa’cura,tmn 1evel o be checked
twice per shift during the day and as needed whenever SM experienced respiratory distress,
. shartness of breath, or a change in status. The plan of care required continuoug oxygen
saturation monitoring tlnoughout the mght when SM was sleeping. 'lhe plan, of cave required
that ‘SM’S oxygen safuration levei remain &t $5% or above, _

I M could. not mamtmn an oxygen saturatiod level of 95% or above, the plan of care '

raqmred the attending LYN to immediately contact the attending physician or a clinical
supervisor, SM’'s trach tube was reqiired to be suctioned to maintain a clear airway and at

SM’s request. Ventilator breaths or AMBU bag breaths could be provided to assist SM in ' -

breathing if he experienced shottness of breath with suctioning under the plan &f care,

3, Tn March 2010, respondent began providing in-home nursing cave for SM,
She provided mursing services during the night shift, from 7:00 p.m. 10 7:00 aan,, five days a
week. Services wers pr ovided in SM’s bedroom, thw respondent 'was always present snd
remained awake throughout hsl shift,

SM was.15 years old when respondent began caring for him. He attended 013836» at
San Pasqual Fligh School. He was a “nice kid,” and respondent and SM established an
excellent professional and parsonal relationship, SM and respondent followed professional .

football; SM was a Rajders faiy; respondent was a Chargers fan; SM afd respondent engaged °

in spirited conversations about their favorite tearns, SM had a goed senge of humor, and he
enjoyed spending time with family members, watching TV, watching his brother 1::1&}' video

games, attempting to use the computer in his bedroom, and teracting with vegpondent, SM -

trugted respondent,-and he did not hesitate to ask respondent to suction his trach tube or
provide him with other services when necessary. -

‘ 9. On November 27, 2010, respondent reported to SM's home for the evening
shiff. Raspcmdam checked SM’s vital signs every hour, SM ywaiched his brother play video
games in SM’s bedroorn until approximately 1:30- a0, when SM’s mother told SM and his
brother that it was late and time to go to bed. The bloihm left SM's bedroom, Respondent
got SM ready for bed. SM did not complain of pain or any other problems: His vital mg;us
WOre normal and the ventilator was flmctmnmg properly, SM fell asteep.

10, Aro,und 4,00 8.1, SM began having muscle gpasme. SM had experienced
muscle gpasms many times before, and the spasms were violent enough to disconnect the

. fingertip_pulse oximeter.monitor.. . When thef happened,.an alarm sounded:that.awakened v . oo .

SM. The spasms occurred often enough before November 27, 2010, that S had asked
respondent ot to reattach the fingertip puise oximeter monitor and o turn off the alam so it
would not sound and aweken him. Respondent accedéd to SM’s request and, following that
discussian, respondent did not redftach the fingertip pulse oximeter monitor when it became

disconnected, -Op those occasions, she furned oif the momtm s atarrn, The potential result

4
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of the arrangement was that if 8Ms oxygen satwration dropped below 95% when the
fingertip pulge oximeter monitor was not attached, an alarm would not sound. To cover this
possibility, respondent mamally checked SM’s oxygen saturation level once an hout or so
when SM. was sleeping and whenever the fingertip monitor was not sttached, Respondent
did not notify the attending physician or a-clinical supervisor of the arrangement she reached
with SM, which was wholly inconsistent with the physician’s plan of care.

1. On Novembar 28, 2010, around 4:00 a.m., SM experienced muscle spasms’
that resalted in the fingertip mondtor becoming disconnsoted, ReSpcndem did not reaitach
the monitor and tumed off the alarm, She remsined in SM’s bedroom., " The ventilagor
continued to fanction and SM’s chest continued to rise and fall. SM appeared to be slegping

. soundly, His vital signs were sta.ble

SM’s oxy en saturation level was 98% when respondent checked on SM at 5:00 a.1m. _

Resporident did not conduet a blood pressure sheck or a heart rate check A that fime, "

12, At ﬁj;:proximately 6:15 a.m., respondent tonchad SM’s leg, It was cool 1o the

fouch, Respondent furned on alight and obse:nied that SM was cyanotic. While 3M was not

breathing, he regzsteled a pulse when SM attached the pulse oximeter. She determinéd that
SM’s heart vats was 37, The ventilator appeared to be wotking and the ventilator alarm was

" not sounding. Respondent ran to SM’s mother’s bedroom, awoke SM?s mother, and ditected -

her to call 911, ‘Slie then refurned to SM’s bedroom, followed closely by SM’s mother, The
" ventilator was turned off® and SM’s mother divected respondent to “Bag him,” Respondent
disconnected the ventilator airway tube attached to the trach tube, atfached the AMBU bag to
the trach. tube fitling, and began cardloplimonazy resnscitation by providing breaths through
the AMBY bag. SM was lying supine ou his bed while this occurred. Respondent did not
provzde chest cotnpressions-as a part of her resuscitative efforts,

13,  Pavamedics atrived Wﬂhm five minutes of the mother calimg 911, Paramedics
removed SM from. the bed, placed him on the floor, and initiated advanced cardiopalmonary

-lifesaving efforts. SM was ventilated, chest comprsssioas were provided, epinephrine -
inj ectlons were adminisiered, but no pulse was retuined. Paramedios eould not wmve SM.

Pa:f:&madias discontinued ca.rdiopulnmhary‘ resuseitation at 6 :34 a.m.

SM was pronounced. ‘8M wag 16 years old at the time of his death,

! Heart rafe is typically expressed in beats per mimte (bpm). The heart rate varies
.according- 1o the-body’s physical needs-including the-need-1o-absorh -oxygen-and excrebs.-.
carbon dioxide. Activities that can provoke such changes inchude physical exercise, sleap,
ammty, stress and 111:;35*; The normal humen heart rate ranges from 60-100 bpm,

21t was ‘unclear whether SM’s mother or respondent turned wff the ventilator, SM's
raother did not testify.

Ut




v e wre

Investigations

14, The Bscondido Police Depattment and the County of San Diego’s Office of
the-Medical Bxaminer conducted investigations, Rcspondmt was mterviewed. She was not
agked about the use or nonuae of the pulse oximetor monitor during those inveshgations.
Although her statements to the officers and investigators were consistent, respondent did not
disalose that the fingertip pulse oximeter monitor had not been altached to SMs finger. the
early motning hours of November 28, 2010, or that the alarra had been turned off.

15, Following SM's death, Masim conducted its own investigation, Theresults of
thet investigation were set forth in a disciplinary action form dated December 1, 2010, Laura -
. Bothwell, RN, respondent’s supetvisor, signed that form, .

The form stated that on November 28, 2010, at approximately 6:00 a.1m., respondent
“did not have continnots 02 $8f monifdr 6i patisnt as ordeted per plan of cave,”” The form
algo stated, “Patient was having strong and frequent spagms which caused the finger probe to
keop falling off 50 [reapondem] was doing mtmmittem Qhacks at least every hour.” .

Maxim placed respondenton a i&mporaw suspension pemchng firther investigation.
Respandeni was reminded of her obligation to always follow the physician’s orders and plan
+of care and, if she was unable to do so, to sontact the physician or & supervisor.,

16, © On December 18, 2010, Maxim prepared a disciplima;y action form that stated
respondent was being terminated from employiment because “LYN did not follow doctor’s
orders on plan of care, Nurse was not ksepmg sat monttor-on contimously per Dr. Ordeys.”

7. On Decembm 27,2010, Mammmported to the Board 1espondem’
temnnahor from mpioymcmt as required by lasy, .

Complﬂmmzf s Evidence

18. Complamant called Nurse Bothwell as 2 percipient witness. Nutse Bothwell
has been Ticenged as a registered muse for 22 years, She was employed a8 a elinical
supervisor by Maxim for seven and oncwbalf vears before leaving Mazxim for her current
employment. .

Nurse Bothwell testified fliat respondent was under a duty to follow the attending
physician’s plan of care when providig in-home nursing services to SM. Under the plan of
care, oxygen saturation was to be monitored by a finger probe when SM was sleeping. An
alarm was supposed to sound if SM’s oxygen saturation level fll belaw 95%.

R Lo T T LT TS MRSV S

Nurse T:?othWe]l nmemd the ars mg ﬂow sheet that respondent preparod for the
Novembver 27, 2010, shift in which respondent reported varions events ocewrting during the
night shift. A't'l:(}(}_a.m., regpondent reportéd that SM had no signs or.gymptors of digtress.
Respondent provided gentle streiching for M and repositioned him on his bed, At2:00
a.1m., respondent covered SM and dimmed the lights, She left the music on i the bedroom
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and continued to monitor SM. At 3:00 am., respondent changed SM's briefs, provided
perineal care, and repositioned SM. At 4:00 a.m., respondent observed SM having
oceasional muscle spasms, -Respondent wpos:xtmned SM and deternnined that SM’s oxygen
saturation level was 97%. At 5:00 am., respondent noted that SM was “.restmg quietly” and
determined that his axygen saturation lwel was 98%. SM exhibited no signs or symptoms of
distress. Respondent continued to moaitor SM, The 6:00 a.m. entry stated, “Cool to touch.
Gyanotic. Mother notified & she called 911, Respirations via AMBU bag until paramedics '
arvived and took ovea " The 7:00 axm. entry stated, “Spoke to pohce oﬁicer, awaiting

coroner to anwe

Nutse Bothwell reviewed a written suznmary documenting her conversation with
reqpondeut in which “she [respondent] reports she did not check for a pulse or start
compressions.” Nurse Bothwell did not provide responc[e:m withan oppormmty 10 review

1hat summary or respond to it,

, Nnrsa Bothwall described SM as'a hlgh ns]g quaduplegm, ven ﬂﬂtor~denandent
patient wha could not tolerate being without ventilator assistance for 15 to 20 seconds,
Nurse Bothwell festified that respondent told her that she had not used the pulse oximeter

. probe, to monitor SM's oxygen saturation 16vel for “seyeral weeks” before $M’s death
because whenever SM experienced musele spasms the spasms cavsed the fingertip probe to
becorne disconnected, Respondent did not document that she.disconnected the pulse

omei B,

19. . Complainant called Patricia B. Karnstedt, RN, MSN, as an expert witness,
Nugse Karnsted! received ber registered mursing license in 1990, She obtained a bachelor’s.
" degree in mursing and public health from California State University, Dominguez Hills, in
1997, Shereceived a master’s degree in nursing from the University of Phoenix in 2004,
She has served as an expert witness.for the Board of Reglstered Nursmg and the Board of .

VOCdtLOl}al Nur fsmg sinoe 2003,

Nurse Karnstedt revmwed various materials, including SM’s hospltal and medical
records and the flow sheet respondent prepared, She observed thiat the attending physician’s
- plan of care required SM fo have continuous oxygen saturation monitoring af night while SM
was sleepmg Nurse Karnstedt observed that after respondent began breathing for the patient
with the ANBU bag, there were no chest compressions as a part of respondent’s remvscnafw«s '
sfforts, In her written report, Nurge Karnsted! concluded:

1 find that the suh ject muse deviated from the Standard of Care
during the care of her patient and exhibited “Unprofessional
Condnct” with regard (¢ failing to follow physician orders o
patient i her care.

The subject furse exkibited “gross negligence” in her duty to '

provide safe oxygen roonitoring for her patient, Contlnmed
oxygen monitoring via a finger probe wotlld have provided an

7..

_provide continuous.oxygen monitoring during the night forhe. .. .o oo




“alavm. system that would have pr ovzdcd an audible alert if thf:
oxygen level had dropped below 95% at which time the care
provider counld respend appropristely to provent an untoward
event from occuming. The physician order stated that should the
oxygen level fall below 95%, the nrse W to call the MD or
Chmcal supervisor.

The sub;ect mixse charted that the patient was having o(,casmneﬂ
spasms and had to be v epositioned, but there is ne mention of
the ordered o.xygen monitoring finger probe not bemg applied,

The prudent VIN would have followed the physician orders and
placed the finger probe thus providing appropriale oxygen
mc:ntoamg If the patient was having spasms that made
platement of the probe difficult or not possible, the murse should
. have called the MD or the Clinical Supervisor for directions to
comply with the order. A prudent VN would have initiated CPR
completely with regpiration and conypressions. There is no way
to know if the outcome wonld have been different if the oxygen
monitor had been io place but the patient was denied the ability
to change the outcome and have interventions applied if the
-oxygen safuration could not be maintained-at or above 95%.

. 20, Nurse Karnstedt testified that respondent’s failure to follow the attending
physician’s plan of care requiring contimuous oxygen saturation moitoring with the finpertip
pulse oximeter monitor nvolved gross negligence. This conclusion was well supported by
the evidence because respondent’s misconduct, coupled with her failure to confact her
chnical supervisor onthe attending physician concerning ber decision to turn off the pulse
oximeter alarm at night in the several weeks preceding SM’s deal:h, involved a measure of
indifference towards SM’s safety.

21 . Nurse I{m'nstadt concluded that respondent’s failure to provide SM with chest
compmssions constituted gross negligence. She opined that if the ventilator was working,
there was ng need to use ihe AMBU bag and the use of the AMBT bag did not substitute for
chest compressions. Nurse Karnstedt theorized that even with a pulse of 37 bpm, respondent
should have concluded that 8M’s immediate problem was a circulatory problem and not a
breathing probler becauge the ventllator was working. Nwss Kernstadt believed that casst
compressions were required and that respondent’s failure to provide them involved Brods
negligence, The evidence doss not'§ upp ort such a 00310111151031

S/ S Under Califorria Code. oJIRegulatlo:ussitt]e 16,.8ection 2519, .gross.negligence .. ..
. 1cqu1res proof that the licensee epgaged in a substantial departure from the standard of care
required of a competent licensed vocational nurse under the circumstances that could have

resulted in haom to a consumer, together with proof that the licensee exercised so lifle care
as 1o justify a belief that the licenses congciougly disregarded or was indiffefent to the

patient’s health, safety, or welfare.
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© When respondent deterrained that SM was cool to the touch and cyanotic, she
immediately contacted SM*s mother and directed the mother to call 911. Doing 80 was in
accordance with the attending physm:tan 8 orders, which stated in p'urt, “Call 911 and geek
immediate MD attention for any wspu atory distress . . . difficulty , ... ” Respondent
obtained a-pulse rate of 37 bpm by using the puise emmeter, andif was not unreasonable for
yespondent to rely on that reading and conclude that S had a heart thythm. Theventilator
was disconnected and respondent was told to “Bag him.” Based upon what was occurring at
that mnoment, respondent conld reasonably conclude that there might be a mechanical
problem with the ventilator and that & lack of oxygen was the cause of SM’s distress. While
other I'VINs may 1ot bave disconnected or permitted the yentilator to be disconmected, it -

cannot be concluded that (iomg g0 invelved gross negligence.

Aft@r the venﬁlatar‘was disconnected, respondent began providing SM with breaths
with the AMBU bag. This action was necessary because SM could not breathe on his own,

- Respondent did not provide chest comprestions Yecause vsing thé AMBU bag required her

to use of both her hands. Given 8M’s pulse rate that respondent believed existed, she
reasonably could have concluded that SM was suffering from a breathing problem and nota

- ofrcul atory problem, even though ofher LVNg  might reach a conclusion to the oon’era,ry

Fmally, even if respondent engaged in $ome measure oi neghgence by chbcom:zeotmg
the ventilator or permitting that to vccur, and that faot was not established by clear and
convincing evidence, respondent’s actions thereafter could never be 1a,tiona11y characterized
as evinoing a conscious disregard or indifference to' SM's health, safely, or welfare, '

Nuzse Rarnstedt’s ultimate conchusion of gross nagligence velating to chest
compressions was not supported by clear and convineing evidence,

 Respondent's Testimony

23,  Respondent provided tostimaony about her bd,ckg:round. education, {riining and '
experience as set forth in Factual Rinding 3. Respondent provided testimany-about her care
of SM as set-forth in Factual Rindings 8-12. Rcspoudom stated she completed the flow sheet

that deﬁtmled her acfivities on the night shift {n question a8 tnentioned in Faomal finding 18,

24 Respohdent recallad that dfter awakening SM’s mother and having her call -
911, she and the mother refurned to SM’s bedroom. She credibly testified that she vsed the

‘ pulse oximeter upon reentering SM’s bedroom and determined that SM had a pulse of 37

bpm. ‘The ventilator appeared fo be working at that time, but after SM’s mother entered the
room, the ventilator was disconnected and respondent was teld to “Bag him.” The ventilator
alarm. sounded for the first tirne. Respondent disconnected the ventilator line from the trach

.. tubg, attached the AMBLU . bag o the trach tube, and began.providing breaths.to. SMLby.using....

the AMIBU bag. Respondent used both hands 1o squeesze the beg to provide breaths, She
rested after each breath to give SM time to exhale. She chserved SMs chestrize and fall.
She-said she did not provide chest compressions becanse she was using the AMBU bag and -
becanse she believed SM had a heart rate 0f 37 bpm She knew paramadms wonldbe
arriving in the very near iuture.
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Paramedics mrived and removed SM from the bed to the floor. They checked SMs
heart thythm, used an AMBU bag to contione respiration, and affixed an IV to SM's left leg,
Paramedics determined that SM had no pulse by the time the pavamedics arrived.

Respondent completed the 6:00 a.m. and-7:00 a.m, charing after 8M expired, She
spoke with police officers and others, She was not asked by police officers or investigators
whether the pulse oximeter monitor was in use or whether the pulse oximeater alarm was

. disconnected when SM went into cardiopulraonary arrest, " She did not volunteer that

information to the police or investigators; however, she did not withhold that from Maxim in -
the course,of Maxim’s mvestlgatzon :

25. . Respondent acknowledged that she made a grave mistake by not contacling
the attending physician to discuss the situation. Respondent would not now discontintie the
uge of a pulse oximeter that kad been ordered by an attending physician without first seeking

the attending physician. or & supervisor’s approval, and she would never talke any.other.action

that might be contvary to or inconsistent with & treating physician’s plan of care without first
obtaining appropriate au“thonzatmn SM’s death and respondent’s role in his death has heen
a transformative expemnce She is sxtremely remorseful. She takes full responsibility for

her mlsconduct

28, Respondem decided not to work as a vocational nurse following SM's death,
However, affer several months of not working she reconsidéred her decision. In Qctober
2012, respondent began working on a part-ime basis for BrightStar, a home healtheare
agency. Before begitining her employment there, regpondent disclosed to BrightStar's owner
the faf,ts emd circumstances sm:roundmg SM’s death,

27.  Michsel Inga, Vice Pr esxdent and Bmgh’c&;tar’s owner, wroke a Tetter in whlch ’
he advised of his compatiy's employment of respondent, He represented that respondent
yohutarily provided him with fnformation about the events invelving her employment with
Maxim and SM’s death. ¥e represented that respondent has hecome an integral part of
Bngh’cStar s mursing staff. She has atways exuded professionalism. She was observed by
precepiors aud proved her competency. Respondent currently worles about 10 hours pei
week and eazns $17.50 an houf She holds 10 other employment

'Respondent’s Experz‘ ‘

28,  Gresham Bayne, MD, provided expert testimony. Dr. Bayne received a
medical degree from the Medical College of Virginia in 1973, completed a straight surgical
internship. at the Nava} Régional Medical Center in San Diego in 1974, & general surgery -
residency at the Naval Reglonal Medical Center in 1976, snd an Bmergency Medicine

..residency. at Georgetonwn University.in. Washington, 0.C. i 1979... He wag. on. active duty .

with the United States Navy from 1970 through 1982; he was in the Naval Reserves from
1982 through 1990; he was recalled to active duty for Desert Storm in 1990; he retired from
active duty with the rank of Captain in 1991, e has been a Fellow of the Arnercan
Academy of Emergency Medicire since, 1991, He was to some extent familiar with the
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T esp ongibilities of an LYN and some of the apphcable LVN standards 01“ care by reason of
his practzcal expemanse

29, Dr. Bayne reviewed numerous meaterials related fo respondent’s care and

" freatment of SM. He believed that on the moming of November 2.8, 2010, respondent heard

~an alarm shorly after 4:00 a.m., after fingertip monitor became disconnected as a result of
muscle spasm, He believed that on an earlier occasion, SM asked respondent not to reaitach
the oximeter alarm because it woke him wp when it went off. He believed that respondent
honored SM’s request, and that respondent momitored SM’s oxygen saturation Jevel hourzy
Whan SM’s fingertip momto; was not attached, g

On iho morning of November 28, 2010, Dr. Bayne believed that respondent checked
SM’s oxygen saturation leve] at 5:00 a.m. and found it was 98%, Tor, Bayne believed that

.. Shortly after 6;00 a.m., respondent found SM was eyanotic and that the ventilator ywas still on
‘hecatise the ventilafor alarm was not sounding; He believed that res ponden‘ determined that

SM’s pulse was 37 bpmy tesulting in her assumption that SM had blood flow and a heart
rhythm, SM’s mother believed there might be a problem with the ventilator, After the
ventilator was discennected, respondent provided SM with breaths through an AMBT bag,

About five minutes later, the EMTSs arrived, removed SM o the floor, and
commenced full CPR. SM did not respond. The autopsy report stated that SM’s death was
the result of “complications of quadripiegia doe to blum force tranma to the neck.”

Dr. Bayne opined {hat strong and frequent Spasm in 8M’s extremities ﬁﬁu%d the
fingertip monitor to shake off and that respondent’s failure to contact the attending ghysician
or a clinical supervisor eally the morning of November 28, 2010, had no inpact on the
eourse of events that followed, Dz, Bayne opined that 1espcndent s use of the AMBU bag
while awaiting the arrival of the paramedios was appmpuate He reasoned: the decision to-
remove SM from the ventilator was reasonable since most cardiopulmohary crisls smlahons
involving young patients with norraal hearts are the result of a mechanical malfivction of
ventilator, respondent’s attempt to resuscitate SM with an AMBU bag was necessary since
he was no longer on a vehiilator; observing SM’s polse rate was 37 bpm allowed respondent
ta focus on the breathing aspect of car diapuh:aoz:;ary resuscitation; it was not feagible for -
respondent to provide chest compression and uge the AMBU bag since nsing the AMBU bag
required the use of both hands; and, ﬁnaily, respcnd ent acted well within ths vocaimnal
nursing standard of care.

30, - Dr. Ba‘ym 8 testimony was @Séﬂnﬁ ally consistent with the opinions and
conclugions set forth in his expert report. His limited knowledge of ticensed vocational
nusing standards of care was evident on voir dire, but Dr, Bayne’s education, training and

.expetience was.sufficient.to permif him to.render.admissible. e‘\“peﬂ Opinions.even though ..

some of them were not particularly compelling,
Dr. Bayne’s opinion that respcmdent did not engage in gross negligence because she

did not call the attending physician or a clinical snpervisor in the-eaxly morning howms of
November 28, 2010, was seriously undercud by his fatlure to consider that respondent had
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been disconnecting the fingertip monitor alarm for several weeks before, and that she did not
contact either the attending physician or a clinfoal supervisor to discuss that matter when she
could have done b, Despite Dr, Bayne’s testimony to the contrary, the evidence that
respondent engaged in gross negligence by ignoring the attending physician's plan of caré
requiring the use of continueus oxygen saturation monitoxiag was clear and convincing,

However, Dr. Bayne’s testimony raised questions about the alleged impropriety of
respondent’s conduct in response to SM’s cardiopulmonary cxisis. His testimony that
mechanical faiture of a ventilator is the mast cornmon canse of cardiopulmonary distress in a
young petso with no history of heart probletns was drawn direcfly from his sducation,

. training and experience. Withowt donbt, respondent’s providing breaths to SM through an
ANMBU bag became necessary once the veptilator was tumed off, Dr. Bayne's testimony that
1t was reasongble for respondent 10 uge the AMBU bag and not provide chest compressions
becanse respondeni believed SM had a heart rate of 37 bpm was reasenable, as washis

“Gpinior relatéd 16 the diffienlties and dangers associated with one-person cardiopulmonary -
resuscitation, This tesiimony was parimylarly campelling since paramedics were scheduled
to arrive at SM’s home shortly after raspondent’s resuscitative efforts Yegan., The American
Heatt Association standards on-which Dr, Bayne was extensively cross-examined did not

" contradict Dr, Bayne's testimony or meke it Jess than credible. Dr, Bayne’s testimony raised

reasonable questions about Nutse Karnstedt’s conclusion that respondent’s ai*tampt fo '

resuScrtate SM involved gross ;Legh ganca

Canse for Discipline

31, Clear and convincing evidence established that respondent substentially
departed from the standard of care expected of an ordinary, reasonable and prudent Yicensed
vocational nurse in the early morning hougs of November 28, 2010, by ignoring the attending
physician’s plan of care for several weeks bsfors that date and by- Laﬂmg t0 malke certain
SM’s oxygen saturation level was being monitored contintously, with a pulse oxiteter while
e slept. Respondent’s conduct in this regard posed a risk of harm to SM. Cause f01
discipline exists on this basts, - :

32. Ciear and canvincing ovidence-did not establish that respondent’s fajlure to
provide chest conpressions during her atterpt to resuscitate SM ivolved gross negiigence.
Respondent was involved in an emergency situation. She responded in 4 fashion that-was not
umreasonable under all the circumstances. She svas not nagligent becanse her efforts were ™
unguccessful or because she made an exror in judgment that-was sensible at the time,
Respondent was not negligent becduse she chose an accepted methad of care that was ™
cifferent than andther accepted method of care that may have been a better chou.e in
relr ospect Gause for discipline does not exist on thls basis,
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erdeme in Aggmvaz‘zon, Extenuatzm Mf;,gcmon and Re}mbil’iz‘anon

33.  The several Weelc:s that passed between SM's request that the pulse oximeter
alarm be turned off end the date on which SM’s cardiopulmoenary crisis ccowred was to
somie extent an aggravating factor. Respondent had sufficient time to congider what shie wag
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being clSl{Gd to do and to bring the issue to the attention of SM’s a‘ftendmg physmlan or a
clnnoal supemsoa _

34, Respondent believed that she was helping SM remain comfortable and asleep;
by tuming off the alarm when the fingertip moniter became disconnscted ag 2 result of Sh’s
‘musele spasm. Respondent cared déeply for SM, and her misconduct was not tha 1esult ofa’
general lack of conecern for SM’s-health, safety or welfars, .

: 35, Respondent promptly notified SM’s mother of SM’s cardiopulmonary crisis.

At no poiut affer that erisis did respondent atterpt to piislead anyone about what ocourred on
November 27 and 28, 2010, Hat testimony about the events occurring on N{Wembez 27 and
28, 2010 was be.heva.ble

36 - SMs death was a irag‘zo expenence for respondent, She moums h;m passmg
and his 1am11y 5 loss. ,

37, The m,ghgsnce that was established in this matter was not part of any. pattem
wisconduct. Other than the inoident involving SM, respondsnt enjoys a disciplinary. free
record as a health care provider, She is respected by peers and employms She provided
letters of reference.and other clocumentahon that con"obos‘a’red hm wursing gkills and gooad -

.1moral character,

38.  Since the incident in guestion, respondent has successfully completed 30 hours
of professional edudation in the area of howme health mursing, 30 hours of professional
education in the area of chronic cardiovascular disedses, strokes and geriatric assessraents,
and a-course in dementia. Respomdem ig currently cetified by the Am&rlcan Heaﬁ

- Association. :

. The Board 's:Disciplinary Guidelines
30, . The introduction to the Board’s disciplinary guidelines-states:

Business and Professions Codé sections 28411 and
45011 méandate that protection of the public.shall be the
highest priotity for the Board of Vocational Nursing and
Psychiatric Technicians (Board) in exercising its
licensing, regulatory, and digciplinary functions, |
Wheneverthe protection of fhie public is meongistent
with other interests sought to be promoted, the protection
of the public shall be paramount.

_ To facilitate uziiformity of disciplinary orders and to )
ensuré that its disciplinary policies are knowa, the Board
adopted these Dissiplinary Guidelines and Uniform

+ Standards Related to Substance Abuse.

13,
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The Disciplinary Guidelines are intended for use by
individuals invelved in disciplinary proceedings against
vocational nurse and peychiatric technician licensess or
applicants, including adminishvative law judges and
aitorneys, a6 well agthe Board members who review
proposed decisions and stipulations and have ultimate

anthority to make final decisions.

While recognizing the concept that administrative law

judges rrmist be free to exercise their diseretion, the

Board requests that the Disciplinary Guidelines be , _
followed to the extent possible and that any departures be .
noted and explained in the Proposed Decision, L

The Board requests that yeatters fn extennation and

mitigation, as well as those v aggravation, be fully
considered and noted in the Proposed Dectbion, Of,
primary importance is the effect Respondent®s condaot
had or ¢ould have had on the health, safety, and welfare -
of California congumers,

For violations that involve unprofessmnal conduct or gross negligence, the

disciplinary guidelines recommend a maxivowm sanction of an ontright revocation; an
intermediate sanction of Tevocation; stayed, with thres years probation; and a minimum
sapction of revocation, stayed, with two years probation,. Standard texms and conditions of
probation require that a probationer obey all laws; comply with the probation progeam, -
submit written reports; notify the Board of change of address, residency or practice ouiside
Calitomiz; meet with Board 1apresentatwes notify employers about being on probation; be
Hrited o duties where appropriate; waintain supervision requirements; complete relevant
educational coursas, maintain a valid Hoense; and pay costs of mvesiigamn and enfmoemeut

when required.

The guidelines gtate:

o Actual or potential harm to the public.

In determining whether revocation, suspension or
probation should be imposeddn a given disciplinary
action, the following factors should be considered;

'

o Nature and severity of the act(s), offense(s), or
crime(s) under consideration. :

o Actual or potential harm to any patient,

o Overall disciplinary record,

14




o Overall criminal actions taken by any federal,
state or local agency or court,

o Prior warnings on record or prior remediation,
o Number end/or variety of current violations,
0 Mitigation evidence.

o ¢ Incaseofa cnrmnal sonviction, co mp}:anoe wﬁh
terms of smm‘anoe and/or court-ordered 131 obation.

o Time passed since tha act(s) or offanse(s)
occuned - L : ‘

o Ifapplicable, evidence of proceedings to dlSmlSS '
a conwviction pmsuaﬂt to Peml Cads section 1203 A

O Cooperation with the Board and othai law . .,
enforcement or regulatory agencies, .

o Othar rehabilitation evidence. *
The Appropﬂ'dte Maaswe oj'Dfscz:pl ine

41, The &ross neg]s gence af issue occurred more ﬂmn three vears ago; Tt ag a
singular event, While clear and convincing evidence did not establish that respondem 8
gross negligence was directly responsible.for SM’s death, her negligence posed a significant
risk of harm to SM’s well-being. Respondent provided extenuating evidence that explained
how the negligence oconired, She cooperated with investigators, law enforcement, her
stployer and the Bo#rd in the investipations of this matter, Respondent provided much

evidenee in r ahabxhtaimn Ttig u1ﬂ11€ely thai a similar inciderit will happen again,

Imposing an ouuzght T ewcabcm of reg p('mdam ’s Iwmse- is not necessary to protect the
public; however, a disciplinary order should be fmposed that enzbles the Board t0 monitor
respondent’s licensed activities and ensures that she hag adequate supervision. Tmposing a-.
revocation, stayed, with three years probation on standard terms and conditions of probation
is certainly withiu the public interest. Such an order is well within the Board's digeiplinary
guidelives and does not constitute pumshment, :

.. Costs of Invemfm&of'f and. Bnforcement.... M o ettt 15 et 11 e e

' 42.  The Boawd’s Fxecutive Ofﬁcer'signaﬂ ) certiﬁca:tigm of investigative costs,
That certification stated that 22.50 hours of investigative services were billed at the rate of
$162.00 per hour in this matter, A total of $4,131.00 was claimed for costs of mvestigation,
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A certification of costs was prepared by the deputy who represented complainant.
Her declaration stated that 66.75 hours were billed by the deputies involved this matter and
that 0.50 hours were billed by a paralegal . Attornsy sérvices were billed at the rate of $170
per hour. Paralegal services were billed af the rate of $120 hour, 'The hourly vates were
reasonable. The iegal chatges in this mutter were net camested ‘The deputy who tried {he
matter was well p1 epar ed and highly professional.

Total costs of enforcement are determined to be $11, 40’? 50.

43, Respondent argued ﬂaat she defended the matfer in gaod :Eeuﬂ: and is unable to
pay the costs, Counsel for complainant demanded an outright revocation. Imes;ponse
respondent used the hearing process to obtain a reduction in'the severity of the tecommendad
discipline. She had a subjective good faith in the merits of her position and raised &
successiul challenge to the proposed d1801p11n3 Amd, she established that she has 110'real
ability to malce payments, :

Under Zuckermcm v. State Board of Chivopractic Examiners (2002) 29 Cal4th 32, it
is concluded that inpposing an avward of costs in excess of $2,500 would be unreasonable,

LEGAL CONCLUSIONS
Purpose of License Discipling

"L Administiative proceedings to *evoke; suspend or tmpose discipline on a
professional Heense are noncriminal and nanpenal; they are not Intended fo punish the
licensee, but rather to protect thepublic. (Griffiths v. Superior Court (2001) 96 Cal.App.4th
757, 768.) The maih putpose of license discipline is protection of the public through the
prevention. of future harm, and the insprovement and iehabilitation of the Imcnseb (Ibid, =t

p.7 i‘? ) .

Burden and Standard of Proof

2, In disciplinary administrative proceedings, the burden of proving the charges
vests upon. the party making the charges, The obligation of a party to sustain the burden of
proof requires the production of evidence for that pmpose (Brown v. C,u‘y of Los Angeles

{2002) iOB Cal.App. 4th 155, 175

3. The standard of proof in an adminigieative action seeling to sdspend or revoke

a professional license is “clear and convinging evidence,” (Ettinger v. Board of Medical -

. Quadity Assurance (1982).135 Cal. App.3d 853,856 “Clear and pamyincing.evidence?. ... ... .

Yequires a finding of high probability, or evidence so clear as t0 leave no substantial doubi
- sufficiently strong evidence o command the untiesitating dssent of every reasonable mind,
(Katie V. v. Superior Court (2005) 130 Cal. App.4th 586,594.)

16
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BEvidentiary Constderations

4, “Bvidence” means testimony, writings, material objects, or other things
presented to the senges that are offered to prove the existence or nonexistence of a fact.
(Bvid. Code, § 140.) The burden of producing evidence asto aparticutar fact is on the party
against whom a finding on that fact would be required in the absence of fuither evidence,

(Bvid. C‘oda, § 550.)

The burden of proofisa wbuttablc presumption. The burden of proof and the burden
of producing evidence are distinet and should not be confused, The burden of proof means
the obligation of & party to gstablisha requisite degree of belief concerning & fact in the mind
of the trier of fact or the court. Tn contrast, the burden of producing gvidence is the
obligation of a party to introduce evidence sufficient to avoid a fuling against him on the

. issue. During the course of a trial or hearing the burden of producing ewdence onee met,

may shiff between the parties as further evidence is introduced, while the buzden of proof
stays with the parly.designated by law. (Bstare of Trikha (2013) 219 Cal.App.4th 791, _’803 )

Standard of Care

5. The standard of care requires a health care professional to possess and exercise
that level of knowledge and skill ordinaxily possessed by other members of the profession in
good standing. (NN.V. v. dmerican Assn. of Blood Banks (1999) 75 Cal.App.4th 1358,
1384.) The standard of care-must be established by expert testimony, (Fleome v, C‘kir;'
(2003} 110 Cal.App.4th 310,317} The standard of care' i3 often a function of eustom and
practice. (Osborn v, Irwin Memorial Blood Bank (1992) 5 Cal.App.4th 234, 280.) The
process of deriving a standard of care requires some evidence of an quceﬁamqble praotice.

- (Johnson v, Szgparwr Court (2006) 143 Cal App.4th 297, 305.)

prari, Testimony

6. A person 18 qualified to testify as an expert if he has special hdwiedge skill,
experience, training, or edvcation sufficient to qualify him as an expert on the subject to
which his testimony relates. Against the objection of a party, such special knowledge, skill,
experience, training, or education must be shown before the witness may testify as an &xpeit,
and may be shown by any otherwise admissible ewdence including his own testlmony

(Bvid. Coda §7‘20 subds. {(a), (b))

The qualifications of an expert mugt relate to the palﬁcular subject-upon which he i
giving expert testimony. Whether a person-qualifies as an expert In a particular case depends

. upon the facts of the case and the witness's qualifications. A trial court’s determination of

Whﬂthe.l a witness qualiiies as an expcrt is a maltbr of diwreﬁon and Will né't bo disturbed

.........

W:tll be f{)und only if the evidence showg i‘hat ﬂze witness clearly Jacks qua}mcatmn as an
expert. The question of the degres of the expert’s knowledge goes mors to the weight of the
evidence that its admissibility. (People v, Tuggle (2012) 203 Cal.App.4th 1071, 1079-1080.)
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When & witness quahﬁee as an gxpert, he does pof possess a carte blanche to express
any opinion within the area of expertise, For example, an expest’s opinion based on
assumptions of fact without evidentiary support or on speculative or conjectural factors has
no evidentiary value, Similarly, when an expert's opinion i purely conclusory becanse it is
vnaccempanied by a reasoned explanation connesting the factmel pr@dlcates to the ultimate
. conclusion, that opinion has no evidentiary value. An expert who gives only a conclusory

opinion doss not assist a trier of fact in determining whet occurred, but instead supplants the
finction of the trier of fact by declaring what occurred, (Jemmings v, Palomar Pomemda
- Health Systems, Inc. (2003) 114 Cal, App 4th 1108, 1116-1118.)

Although atrier of fact may fot arbitrar ﬂy or unreasonably discegard the teqlxmony of
an sxpert, the trier of fact must give each expert opinion the weight which that opinion
-deserves. (Howard v. Owens, Corning (1999)-72 Cal App.4th 621, 633,)

y Disﬁzﬁplz‘m’ny Statutes and Regulations

7. Business and Professions Code seotion 2875 authorized the Board to impose
dlsmphue upon the holder of a vocational mse license,

8. Busimss and. Prpff}ssions Code section 2878 provides o part:

The beard-may susPend or revoke alicense issned under this
chapter for any of the Eollomng

(a.) Unprofessional conduct, Whlbh mc}udeq but s not limited to
.the following: .

(O Iucompe?ence Or 2rOss naghgenoa in carrying Out
usval nursing functions .

9, * . Californie Code of Regulations, fifle 16, section 2519 provides

in part: ; : S '
As get forth in Section 2878 of the Code, gross negligence is
deemed unprofessional conduct and is a grovmd for disciplinary
action. Asused in Section 2878 “gross negligence” means a
substantial depariure from the standard of care which, under
similar circirnstances, would have erdinarily been exercised by
a competent licensed vocational nurse, and which has or conld
have resulted in harm. to thé consumer. An exercise of so shght .

. Adagree of care.asto justify e bellef thatthere was A . . o L
conscious disregard or indifference for the health, safety, or .
welfare of the consumer shall be considered a substantial
departure from the above standard of care,

. 18




Rehczbzln‘az‘zon

lO Cahforma Code of Regrﬂahons title 16, section 2522 sets forth the Board's
rehabilitation criteria, -It provides in part:

When considering . . . the suspension or revocation of a license
. . the Board in evalvating the rehabilitation of an individual

and ., , . . herpresent eligibility for a license, w111 comsider the
fol,{owmg criteria:

(1) Natnre and severity of the act(s), offense(s), or onme(s)
' under consxderanon

(2) Actual or potentlal hmm to the public,
(3) Actusl or potential’herm to any patient,
{4) Overall disciplinery record.

(5) Overall criminal actions. taken by any:federal, state or local
BZONCY Or cout,

© {6) Prior wamings on recerd or prior remediation.
(7) Number and/or variety of cutrent violations.

(8) Mitigation evidénce

)] In case of 4 oriminal conviction, comphance with terms of
semence and/or court-ordered probatmn

: (10) Time passed since the act(s) or offense(s) oocurred.

 (11) If applicable, evidence ot proceedings to dismizs 4
comviction pursuant to Peval Code section 1203.4.

(12) Cooperation with the Board and otimr law enforcement or -
regulatory agepcies.

(13) Other rehabilitation evidence.

Bid weee % ek e 4 mtee adata 18 b fan g i AR e Abn B FAE R, B 8 PPN A1y s i e

11, Rehabilitation is a'state of mind. The law looks with favor vpon rewarding
with the opportunity to serve, one who has achieved reformation and regeneration.
(Hightower v, State Bar (1983) 34 Cal.3d 15(} 157 Fuily acknowiedging the wrongful ness
of past actions is an esseatial gtep towards rehabilitation, (Seide v, Commitice of Bar

19
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.Exammem (1989).49 Cal,3d 933, 940,) The evidentiary significance of miscondnet is gwaﬂy

diminished by the passa,ge of time and'by the gbsence of similar, more recent misconduct,
(Kwasnik v, State Bar (1990) 50 Cal.3d 1061, 1070.)

- Cause Exists to Impose Discipling

12, Cause exists fo imnpose diac:iplin.e under Business and Professions Code section
2878, subdivision (a)(1). Clear and convincing evidence established that respondent
substantially departed from the standard of care expected of an ordinary, reasonable and
prudent licensed vocational murse by i ignoving the attending physician’s plan of care for SM
for several weeks and by failing to make certain SM’s oxygen satwration level was monitored
contizuously with a puise oximeter while he slept. Respondent’s conduct in this regard
posed a tigk of harm to SM., Cause for-discipline existson th13 bagis, .

13.  However, clear and tonvincing evidence did not establish that resp ondent’s
failure to provide chest compressions during her attempt to resuscitate SM involved gross

negligence. Respondent was involved in an emergency situation, She responded in a prompt .
- fashion that was not wireasonable urider the circumstances, She was not negligent because
“her efforts were unsnccessfil or beoause she made an error in judgynient that was sensible

under the circumstances, Respondent was not- nemhg@nt because she chose an accepted

‘method of care that was dl,fferent than another accepted method of care that may have been a

beftet ehoice in retrospect.” Cause does not exist to impose discipline as a result of

" respondent’s failure to provide chest compressions bacause fhai conduct did not involve

gross negligence, .

The Measure of Discipline

" 14, Cantse exists to enter & disciplinary order that will enable the Board to monitor
1esponcient 8 licensed activities and ensure that respondent has adequate supervision while
she is oit probation. Tmposing a mvoca,tzon, stayed, with three years probation on standard
terms and conditions of probation 1§ cerfainly within the public interest, Such an order is

. well within the Board’s disoi phna:ry guidelines and does not canstitute pumshmanl

The dward of Costs

15.  Business and Professions Code section 125.3 provides in part:

: (a) Except &s othcrwm prowded by law, in any order issued in
b reqoiu’fm:n of & d13¢1p1m&1:y proceeding before any board within
the department ..: . npon request of the entity bringing the

.proceeding, fhe, aﬁmnwtxmvejamudﬂc.may..,dlrmt.,,a.hmntiatﬂ e

found to have tommiited a vi olation or viola'tions of the

E These standard medical malpraciics jury instructions propexly set forth exisiing lavy

. and apply to nursing cases. See, for example, Fraijo v. Harfland f[ospzml (1979 99

Cal.App.3d 331, 340-341.
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lcensing act to pay a smmn not to excead the reasonable cosls of
the investigation and enforcement of the case, -

16, Zuckerman v, Staie Board of Chiropractic Examiners (2002) 29 Cal.4th 32
held that i 1mp081110’ costs under California Code of Regulations, title 16, section 317.5 (a
reguiation that is nearly identical to Business and Professions Code section 125.3) did not
. violate due process o long as the Board of Chiropractic Bxaminers exerclsed its diseretion
so that enforcement of the cost regulation did not deter chiropractors with potentially
meritorions claims or defenses from exercising thei right to a heanng

The Sup1 eme Court set forth four factors that must be considered in deciding whether
to reduce or elizinste costs: 1 Whether the chiropractor used the hearing process to obtain
dismissal of other charges ora reduction in the saventy of the discipline imposed; (2)
whether the chiropractor had & “subjective” good faith belief in the merits of his position; (3)

whether the chiropractor raised a “colorable challenge” to the propesed disclpline; and C4)

whaether the chiropractor had the financial ability to make payments.

Since Regulation317.5 and Business a‘nd Professions Code section 125.3 contain
substmtially the same language and sok the same sort of cost recovery, Zuckerman’s
réasoning must be applied to Business and Profassmns Code seotion 1233 to avoid
consgtitati c}nal pitfalls.

17 Bvidence was presented that suppom the reduction of costs under the

' Zuekerman criteria. Cause exists nnder Business and Professions Code section 125.3 to tsene
an order directing respondent to pay to the Board the sum of $2,500 for its reasonable costs —

- ofinvestigation and enforcerent.

ORDER

Licensed Voeational Nurse License No, VN 178501 issued to responderit, Michale
Deniss Peetz, is revoked; provided, however, that the order of revoeation’'is stayed and
respondent is placed on probation for a period of three years on the following terms and
- conditions of probation,

1, OBEY ALLLAWS

Respondent shall obey all federal, state and local laws at all times, including all -
statutes and regulations governing the Heense, Respondent shall submit, in writing, 4 full
and detailed account of any and all violations of the law, including aTlegacl violations, to the
. Board within five days of oscumence, T]gls movision. applies. dmmg any.period.of npn-,

practice, in siate ar out of state. :

To engure comphazlce with this condition, mqunden’t shell submit fingerprints
through the Department of Tustice and Pederal Bureau of Juvestigation within 30 days of the
effective dai:e of the Decision, unless the Board determines that ﬁngmjplmts were previously

21 -
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submuitted by 163pomlca1t 10 the Board,

Respondent shall also submit o the Board arecent 27 x 2” photograph of he:rself
within 30 days of the effective date of the Decision, - )

2. COWLIANCE WITH PROBAT 10N PROGRAM

. Respondent shall fully cornply with the conditions of nrobatlon established by the
Board and she shall cooperate with representatives of the Boatd in its mommimg a.,nd _
investigation of raap ondent’s compliance with the Pr ohatm Program.

3. SUBMIT WRITTEN RBPOR’I"?

Respondent shall sibmit or canse 1o be submitted, under penalty of p erjury, any
WWiritten Fepbrts or dedlatations and verifications of actiong ag required by the Board or'its
representatives, These reports ar declarations shall contain staterients relative to
regpondent’s comapliance mth all the ‘conditions of fhe Board’s Probation Program.

Respondem shall immediately execute all release of mt‘or]:aatxou forms as may be
requuired by the Board or its 1ep1@sentatw&s

T the first rep o:rt, respcmdent shall provade a list of all states and terrifories where she
“has ever boen licensed as a vocatignal/practical nurse, psychiatric technician, or registered -
nrse. Rf‘stpondant ghall provide information regarding the status of each Heense and any
change in license statug during the penod of probation. Respondent shall inform the Board if
she applies for or obtains & new nursing or psyc,hlatnc technician ficense during the period of

probation,

Respon dent shall provide a copy of the Boar &'s Demman to the regulatory.agency in
every state and territory in which he/she has applied for or holds a vocat[oml/pmcmal zmrse,
peychiatric Lecluumam, or & 6&;13161 ed murse license,

4. NOTIFICATION OF ADDRESS AND TELEPEONE NUMBER, -
CHANGE(S)

Respondent shall notify the Board, in writing, within five days of any change in
address or telephone mlmber(s). ,

: Reapondam 8 failure to claim mail sent by the Board to her address of record may be
decmed a violation ofihase probation conditions. *

5, NOTIFICATION OF RESIDENCY- OR PRAC’I‘ICB ou*rsms OF STATE

Rfsespcmdeut shall notify the Bodrd, in writing, withip five derys, if she 1eaves
Califomia to reside or practice in another stete. Periods of residency or practice outside of
California shall not apply toward a reduction of this probation time period. If respondent

b

22



https://ii.otJ.fy
https://Jespond<:".nt

resides or practices ouiside of California, the period of probation shall be automatically

extended for the same fime period she resides or practices outside of California, Respondent

shall provide written notice to 111@ Board within five days of suy change of residency or
praouoe

Respondent shall notlfy the Baard in wiiting, within five days, upon her retura fo
Cahforma , L

6. MEETINGS WITH BEOARD REBPRBSENTATWE(S)

R&spondcm shall appear in 13618011 at meetings as directed by the Board or its
designated representatives.

7. NOT‘FlCA,TTON 10 EMPLOYER(S)

When curiently empl(‘)yed or applying or employment in any capacity in any health’
care proféssion, respondent shall notify her employer of the probationary status of
respondent’s license. This notification to regpondent’s current health care enyployer shall
occut no later than the effective date of the Decision. Respondent shall notify any
prospective health care employer of ber probationary status with the Board prior 10 aceepting
such employment. At a mininutn, this notification shall be accomplished by providing the
employer or prospective employer with a copy of the Board’s Accummm or Statement of

Tssues and Disciplinaty Declsxon

. Réspondent shall prrmcle to the Board the name(s), physical address(&) mailing
address(s), and telephone numbex(s) of all health care employers and supervisors,
Respondent shall complete the required consent forms and sign an agreement with her
eznployer(s) and supervisor(s) anthorizing the Board and the employe(s) and supervisor(s) to
commmuricate regarding Respondent’s work stetus, performance, and monitoring,

 The'Health Care Profession ircludes, but is not linited fo; Licensed Vocational
Nurse, Psychiatric Technician, Registered Nurse, Medical Asgsistant, Paramedic,
Bmergency Medical Teohnioian, Certified Nursing Assistant, Home Healfl., A,lde and all
other a:m:dlary technical bealth care positions.

Respondent shall canse sach health care employer to submﬁ tothe Board all
performance evalnations and any other amploymeﬂt related reports as required by the Board.
Respondent shall notify the Board, in writing, of any difficulty in securing employer repotts
within five days of shchan event. .

... Regpondent shall notify the Board, in writing, within five days of any.changein. . .. ..

" employment status, Respondent shall notify the Board, m wiiting, if she is terminated o
separated, regardless of cause, from any nursing or health care related exeployment with a
full explanation of the circumstances surrounding the termination or separation.
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8.  EMPLOYMENT REQUIREMENTS AND LIMITATIONS

Respondent shall work in her licensed capacity in the state Of Californda, This
practice shall consist of no less than six coatinmous months and of 0o less than 20 hours per

‘weel,

" Respondent shall not worlk for 2 nutses’ registy or in any private duty position, a

temporary nwurse placement Rgency, asa faculty member in an accredited or approved school

of muazsing, or as an istructor in & Board approved continuing education course excopt as
approved, in'writing, by the Board. Respondent shall woik only on a regularly assigned,
identified and predetermined work site(s) and shall not work in a float capacity except as-

- approved, in writing, by the Board.

9. SUPERVISION REQUIREMENTS

Before cormmencing or continuing employment in any health care professioﬁ,
respohident shall obtain approvai from the Board of the supervzqa on provided to respondent

‘whlia empioyed.

Respondent shall not fanction as & charge murss (L.e., work in any healthcare settmg as
the pexson who oversess or directs Hoensed vocational murses, psychlatuc technicians,
certified mrsing assistants, or unlicensed assistive personnel) ot supervising psychiatric
technician doring the period.of probatich, except as approved, in writing, by the Board.

10.  COMPLETION OF EDUCATIONAL COURSE(S)

" Respondent, at her own expense, shall enrell and swecessfully coraplete coursework
substantially velated to the violation(s) no later than the end of the first year off probation.

The coursework shal! be in addition t6 that required for Heense renewal, The
Board shall notidy respondent of the course content and number of contact hours required,
Within 30 days of the Board’s writien notification of assigned coursework, respondent shall
sabmit a written plan to comply with this requirement. The Board shall approve such plan '

- prior to enrellment in agy course of stady.

Upon successful completion of the coursework, respondent shall submit “original”
sompletion certificates to the Board within 30 days of course completion,

11, MAINTENANCE OF VALID LICENSE
. Respondent s?ﬁ&_.aiﬁﬂ.. times, maintain %lll.‘el&tiiﬁ.91.11"1.‘@..1!1.‘1.?;9@Bﬁﬁimiﬂ;l,ﬂ;kﬁ,ﬁﬂaid, -

Should respondent’s Heense gxpm by operation of law or ofherwise, upon enewal or
reinstatement, respondent’s ficense shall be subject to any and all conditions of this probation

not previously satisfied.
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12, COST RECOVERY RBQUMMENTS

Respomdcm shall pay to the Board costs asaoczated with its Investigation and
~ enforcement pursuant to Business and Professions Code section 125.3 inthe amount of

" §2,500,

Respondent’ shall be permitied to pay these costs in a payment plan approved by the
Board with payments to be corapleted no later than three maonths prior to the end of the
probation period, The filing of batkruptey by respondeit shall not relieve respondent of her
respousibility to reimburse the Board for its investigation and prosecution costs, Failue to
malce payments id accordance with any formal agresment entered into with the Board or
~ pursuant to any Decision by the Board shall be considered a violation of probatzon

I r%pondam has not complied wzth this condition during the provationary period,
and respondent presents sufficient documentation of her good faith effort to comply with this- -
condition, and if 110’ other conditions have been violated, the Board or its representatives
may, upon written request from vespondent, extend the probation period up 1o one year,
without further hearing, in order to coinply with this cor*dmon During the extengion, all

origing] conditions of pr cbation will apply.

. onept as provided above, the Board shall nof fenew or reinstate the license of eny
respondent'who has failed to pay all the costs ag directedin a I)mswn _

13, LICENSE SURRENDER -

‘During probation, if respondent ceages practicing due 10 retivement, health reasons, or
« is otherwise unable to satisfy the conditions of probation, respondent may surrendst her
licemse to the Board, The Board reserves the right to evaluate raspondent’s request and to
exercise its diseretion whether to grant the request.without frther hearing, Upon formal -
acceptance of the tendered lmense :tespomdent will no longer be stubject to the conditions of

probation.

Surrender of respondént’s license shall be considered a disciplinary action and shall
become a part of respondent’s license history with the Board. A licensee who surrenders his
ot her license may petition the Board for refustatement no sooner fhan the following
- minivvm periods from the effective date ofthe dismplmary Decision for the surrender,

@ Three yenis for‘i?einm:aiemem of a license.surrendered for
any reason other than a mantal or physical illness; or

2B 0016 AL, for alicense surrendered for.a. mantai o
physioal illness.

25 .

[Ty



https://surrendered.for.a.mental.or

14, VIQLATION OF PROBATION

IF mspondem violates the conditions of her probation, the Board, after gwmg
respondent notice and an ppportunity to be heard, may set aside the stay order and § impose
the stayed discipline (revocation) of respondsnt’s license, If during probation, an Ascusation
or Petition to Revoks Probation has been filed against xespondent’s license or the Attorney
General’s Office has been requested to prepare an Aoausatlon or Petition to Revoke
Probation against ws,pondent’s Heense, the probationary period shall automatically be
extended and shall not, axpne until the Accusation or Petition hias been acted upon by the

- Board. .
15 SUCCESSFUL COMPLETION OF PROBATION

© Upon, sﬁcces sful completion of probation, respondent’s Heense will be fully restored.

DATED; April 1, 2014

T

Administrative Law Judge
Office of Administrative Heanngs
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KAMALA D, HARRIS - : 5 1‘, 1
Attorney General of Califomia . FEB 1170
LINDA &, SCANAIDER ' Boartt uf Youaton) Nurelng
Superviging Deputy Attomey Gmmmi ang Paychizale Teshnicians
SHERRY L. LEDAXIS :
Deputy Attorney General

State Bar No, 131767 .
110 West "A" Strest, Suite 1100
San Disgo, CA. 921 0l :
T.0. Box 85266
Sam Diego, CA, 921865266

"Telephone: (619) 643-2078
Facsimile: (619) 6452061

Attormeys for. Complainant

BI'.I*OR_E THE
BOARD OF VOCATIONAL NURSING AND PSYCHIATRIC 'I‘ECHNICIANS
DEPARTMENT OF CONSUMER ATFAIRS

STATE OF CALIRORNIA
Inthe Matter of the. Accﬁsatiou Againstt ("ase No. .YN-Q.OI 0-2438

32°7'W. 15th Avenue, #20
Escondido, CA 92(}25

Voeational N ursé Ticense No. VN 178501 -

NECEL T DENISE PERTZ - ACCUSATION.

: Respondenit.

| -Complaindnt aﬂégés:
: PARTIES
L. Ter@sa Bailodf ones, LD, M SN, RN, (Complamam) brings this Accusanon solely in
her offictal capacrly as the Bxeoutwe Offioca of the Board of f Vocational Nursmg and Psychm‘frm
Technicians, Depattment of Consumer Affairs,
2. -On or about Ootober 24, 1996, the Board of Vocational Nmsmg, 5 and Psychiabic -
Technicians issued Vocational Nuzse License Number VN 178501 o Michels Denise Pestz

(Respondent). The Vocatiopal Narse License was in full force and, effect at all times relevint to

T charged bronght Rérain and will Bxpife S R 00 T 6eS FeswaeL T T

i

| 171

i

an

A mnvinalinm

b o i e R s




L N AN

.c ,
L= TR -C RN e Y

1
13"
14
15
_16

17|

18
© 19
.20

21

22 ¢

23
24

26
27
28"

~ JURISDICTION
'3, This Accusation {s brought before the Boaxd of Vo catiozlaal Nursing 'a.nd ?sychiatxic
Techmicigns (Boa—rd),_ Department of Consumer Affairs, unde:i the authority of the following laws,
All section rsferences arsl to the Business and Prafessiohs Code (*Code™) unless otherwise
iﬁdz’wated. - | o |
. ‘ STATUTORY PROVISIONS
4, . Seotion 1 Eé(b) of the Code provides, in pertinent part, that the expiration of a license

shall not deprive the Bureau jurisdiction to proveed with a disciplinary action during the period

I within Wiﬁch.tha Jicense may be tenswed, 1'6stor$d; refssued or reinsigted, "Untér ssetion 2892.1 1 -
10, | of the Code, the Bureau may tencw an expired lcense atany time within four years after the

o

expiration, . .

5. Section 2875 of the Business and Professions Code (Cod.ej provides, in pertinent part,

that the Board ay discipline the holder of a voostional nurse Hicenss for any Teason provideﬁ n

Article 3 {aorﬁmencimg with section 2875 of the 'Vocatiox;ai Nursing Practice Aot ' ‘
6, Section 2878 of the Code states: .

The Board may suspend ot revoke a license issned under this chaptor [the
* Yoeational Nursing Practice Act (Bus, & Prof. Code, 2840, et seq.)] for any of the
following: . ' o )

(a) Unprofessional gnnduct,' which iﬁoiudégs, bt is 110.t limited to the
following: : ' - :

" (1) Incompetence, or gross negligence in carrying out ugnal pucsing fanctions.

REGULATORY PROVISION
6. California Code of }E{egtﬂ.aﬁ(Jns, title 16 Section 2519 states:

As set forth 10 Section 2878 of the Code, gross negligence is deemed

T T

Tnprofessional conduet and is a ground for disciplinary action. Asused i Seefion " 17T

2878. “gross negligence™ means a gubgtantial depaitare from the standard of care
" which, under similar circumatances, would have ordinarily been, exercised by a
competent licensed vocational ruzge, and which has or could have resulied in harm to
the conswmer. An exercise of so slight a degree of care as to justify the belief that
there was a congeious disregard or Indifference for the health, safety, or welfare of
2

PR 2 S o

Accugation
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the consumer shall be considered s substantial departure from thie above standerd of
care, :

' COST RECOVERY
7. SBeetion 125.3 of the Code provides, in pertinent part, that the Board may request the
"adminisrative law judge to divect a licentiate Found o haye committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
emforévemeut of the case.
' : PACTS , ‘

8. In 2010, Respondent was em;pldyed as a licensed vocational‘nm'se by M’axin«
Hepl{hoare Servms Ine, as 8 home healthedre nurse.Shé was asmgned 1o care fbr a 16 year-old
male who had haen in a serlous accident with & cer while riding lns blcycla wo years previously,
As & consequencs of thé acoident, the patient severed his spinal cord rendering hima
quadriplegic, and ventilator dependent. Also, his ughf: leg below the I knee was amputated, He
lived.at home W1th his mother and step-fa:thm and had 24-hour nursmg care from two leensed
vocaﬁmnal nulses Who efch worked 12-hour shifts. Respondent cared for the patwnt from 7:00
0.7 10 7’00 a, m' ‘ench day, - The physician’s Plan of Care for the patient includéd contimuous
oxygen sa,tm ation mcm’uomng via & finger probe, which would have caused an ahrm to sound if
e patient’s oxygen aatara‘tlon Jevel dropp&d balow 9‘5 percent, '

9. At apprqxundiely 1:3G aun, on November 28, 2?1 0, the patient was siftiug in his ‘
wheelchair watching his brothsr play videogames when their mother entered the roam and told
herm 1 was f:i;me for bgd. At gbout 2:00 am., Respondent had the patient prepared for béd:

Resp oéadentchéckéd on the patient at 5:00 am. and found he was sleeping and his dxygen
saiﬁrs,tion Jevel was at 98 percent. Respondent chiecked on hima at approximately 6114 a,m. and he
felt cool to the 'toucia‘ She 11_11‘;:1651 on the light and saw that the patiént was cyanotic, Rcsyohdeﬁt

left the patient drd woke up his mwother asking h‘(?lf 16 call 911, Respondent then returned to the

“patient and starting ambu bagging him wtll the paramedics anived. Respondentadmiticd she djid| ™
not check for a ioulse or start qhést comptessions, The patient died. |

[1]
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her 16 yearﬂoid patrcni as demonstrated by the followwg

PATEL:

10, Later when asked by her employer why she did not follow the‘doctor’s order for

sontimious oxygen saturation menitoring, Respondent stated that the patient was having “strong

and frequent spasms” which caused the finger probe fo fall off so she performed intermittent

checks of the patient’s oxygen satwation level instead of contlnuous monitoring.

CAUSE FOR DISCIPLINE

(Gwss Negligence)
11. Respondent has sub;ected her license to discipline for ungpl ofessional conduct
pursuant to Ceds section 28’? 8(a)(1), in that she was grossly negligent in her care and hcatment of

LR S BT cas e g

4. Respondent failed to contact the physmmn o pursing staff When the oxygen

satupdtion prove oontmued to fall off of the patient’s finger; and

b. ResPcmdem failed to pfsltfoun ohest compl essions onher patwnt as paﬁ of .
pi‘ovifﬁllg CPR to Tiet patient. L ‘ '
| L ' ' PRAYER
WIIEREFORE C‘ompiamantaeqwaia that a hearing be held on the ma‘:tars herein atleged,

and that fi ollowmg the hca,xmg, the Board of Vocaﬁoml Nuxsmg and Psyomaum Technicians

T issue a damszon.

1. Revoking or suspending Voeatiohal Nurse License Number VI 178501, issuied to

Michels Denise Peetz

2, Ordering Michele Denise Pectz to pay the Board of Vocmio:aal Nursmg and .
Pgycliatdc Technicizns the reasonable costs of ﬂste m%st;gai;on and enforcement of this Lﬁ.SB',
pursuimt to Business end Pl'ofcss.io‘ns Code s;ectipn 125‘.3;

| 3,  Taking such other and firther action as deemed mﬁ“;’fﬁ"”’y and proper.

CEER 1 BB
------ \—‘mmzs,q BEGET- :rogﬂs /53 MS N, RN

Byeeutive Officer
Board of Vocational Nursing and Psyehiatrio Technicians

Depariment of Congimer Affais
. State of California
Complaingni
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