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BEFORE THE 
BOARD OF REGISTERED NURSING 

DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

In the Matter of the Accusation Against: Case No.2011-987 

DAVID MICHAEL MELLOTT 
927 Wind Drift Drive 
Carlsbad, CA 92011 DEFAULT DECISION AND ORDER 

Registered Nurse License No. 665392 
[Gov. Code, §11520] 

Respondent. 

FINDINGS OF FACT 

I. On or about June 20, 2011, Complainant Louise R. Bailey, M.Ed., RN, in her official 

capacity as the Executive Officer of the Board of Registered Nursing, Department of Consumer , 

Affairs, filed Accusation No. 2011-987 against David Michael Mellott (Responqent) before the 

Board ofRegistered Nursing, (Accusation attached as Exhibit A.) 

12-.-onorabout September t2;-2005-;-the-Buard-ofRegistered-Nursing{Board}1:ssueu~---+---------+-
, 

Registered Nurse License No. 665392 to Respondent. The Registered Nurse License expired on 

February 28, 2009, and has not been renewed. 

3. On or about June 20; 2011, Respondent was served by First Class Mail and Certified 

Mail copies of the Accusation No.2011-987, Statement to Respondent, Notice of Defense, 

Request for Discovery, and Discovery Statutes (Government Code sections 11507.5, 11507.6, 

and 11507.7) at Respondent's address ofr~cord which,: pur~uant to ~alifomia Code of 

Regulations, title 16, section 1409 .1, is required to be r.eported and mai~tained with the Board, 

which was and is: 
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927 Wind Drift Drive 
Carlsbad, CA 92011. 

3. Service of the Accusation was effective as a matter of law under the provisions of 

Government Code section 11505, subdivision (c) and/or Business & Professions Code section 

124. 

4. On or about June 27, 2011, the First Class Mail envelope was returned to the Board 

marked "Return to Sender." 

5, Government Code section 11506 states, in pertinent part: 

(c) The respondent shall be entitled to a hearing on the merits if the respondent 
files a notice of defense, and the notice shall be deemed a specific denial of all parts 
of the accusation not expressly admitted. Failure to file a notice of defense shall 

· constitute a waiver of respondent's right to a hearing, but the agency in its discretion 
may nevertheless grant a hearing. 

6. Respondent failed to file a Notice ofDefense within 15 days after service upon him 

of the Accusation, and therefore waived his right to a hearing on the merits of Accusation 

No. 2011-987. 

California Government Code section 11520 states, in pertinent part: 

(a) If the respondent either fails to file a notice of defense or to appear at the 
hearing, the agency may take action based upon the respondent's express admissions 
·or upon other evidence and affidavits may be used as evidence without any notice to 
respondent. 

8. Pursuant to its autliority under Government Cocle se-cti1:nr-1-I-5-200 he-Board-iinds·--+-----1--

Respondent is in default. The Board will take action without further hearing and, based on the 

relevant evidence contained in the Default Decision Evidence Packet in this matter, as well as 

taking official notice of all the investigatory reports, exhibits and statements contained therein on,: 

file at the Board's offices regarding the allegations contained in Accusation No, 2011-987, finds 

that the charges and allegations in Accusation No. 2011-987,, are separately and severally, found 

to be true and correct by' clear and convincing evidence. 

9. Taking offic.ial notice of its own internal records, pursuant to Business and 

Professions Code section 125.3, it is hereby determined that the reasonable costs forlnvestigation 

and Enforcement is $1,03250 as of July 14, 2011. 
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DETERMINATION OF ISSUES 1 

2 1. Based on the foregoing findings of fact, Respondent Davi~ Michael Mellott has 

3 subjected his Registered Nurse License No. 665392 to discipline; 

· 2. The agency has jurisdiction to adjudicate this case by default.4 

3. The Board of Registered Nursing is authorized to revoke Respondent's Registered 5 

6 Nurse License based upon the following violations alleged in the Accusation which are supported 

7 by the evidence contained in the Default Decision Evidence Packet in this case: 

a. Violation ofBusiness and Professions Code section 2761, subdivision (a)(4), in 8 

9 that on or about September 28, 2009, the Florida Board ofNursing issued a Final Order in 

1o the disciplinary action entitled, Department of Health v. David Michael Mellott, Case 

11 No. 2008-17041, Which states that Respondent failed to respond to an administrative complaint 

12 filed against him, that the evidence supported the uncontested facts, and the Florida Board 

13 disciplined Respondent's license by placing it on probation for two years, indefinitely suspending 

14 . it until Respondent underwent an evaluation by a substance abuse intervention group, and 

15 publicly reprimanded said license. The Final Order found that the uncontested facts of the 

16 administrative complaint are as follows: 

17 (1) In 2008; while working as a registered nurse at Lee Memorial Health System in Fort 

18 Myers, Florida, Respondent diverted the drug Fentanyl, failed to adhere to. Physician's Orders b·y 

-----i-9-·-withdrawing-said-controHed-substanee-more-frequentl-y-than-preseribed;and-fai-led-t0-submiH0----

20 employer-ordered reasonable suspicion drug screens. Fentanyl, a Schedule II controlled 

21 substance under both California and Florida la~s1from his employer. 

. 22 (2) Respondent failed to document his misappropriation ofFentfil'l;yl on the charts of two 

23 different patients. 

24 (3) . Under Code section 2761(a)(4) of the code, the Florida Board's disciplinary action 

25 against Respondent for diverting ·controlled substances for his own use and for failing to properly 
' 

26 . document patient charts is grounds for the California Board to take disciplinary action . 

27 .1 Fentanyl is an opiate used for painTelief. See California Health and Safety Code secti~n·: 
11055(c)(8), and Florida Statutes section 893.3(2), which list Fentanyl as a Schedule II-opiate. 

~8 

3 

DEFAULT DECISION AND ORDER 



5 

10 

15 

20 

25 

1 ORDER 

2 IT IS SO ORDERED that Registered Nurse License No. 665392, heretofore issued to 

3 Respondent David Michael Mellott, is revoked. 

4 Pursuant to Government Code section 11520, subdivision (c), Respondent may serve a 

written motion requesting that the Decision be vacated and stating the grounds relied on within 

6 seven (7) days after service of the Decision on Respondent. The agency in its discretion may 

. 7 vacate the Decision and grant a hearing on a showing of good cause, as defined in the statute. 

8 This Decision_ shall become effective on {2c ./2,6..t,t. I 4 ~/ / 
9 It is so ORDERED 49?U/)'?,6.,RA. /~ ~I/• . 
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Exhibit A 
Accusation 
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1 EDMUND G. BROWN JR. 

Attorney General of California 
2 ·JAMES M. LEDAKIS 

Supervising Deputy Attorney Gen,eral 
3 State Bar No. 132645 

110 West A Street, Suite 1100 
4 San Diego, CA 92101 

Telephone: (619) 645-2105 
5 Facsimile: (6i9) 645-2061 

Attorneys for Complainant 
6 

BEFORE THE 
7 BOARD OF REGISTERED NURSING 

DEPARTMENT OF CONSUMER AFFAIRS 
8 STATE OF CALIFORNIA 

9 
In the Matter of the 'Accusation Against: CaseNo. ;2.oll-9!1

10 
DAVID MICHAEL.MELLOTT . ACCUSATION. 

11 
927 Wind Drift Drive 

12 Carlsbad, CA 92011 

13 Registered Nurse License No. 665392 

14 Respondent. 

15 

16 Complainant alleges; 

°17 PARTIES 

18 1. Louise R. Bailey, M.Ed., R.N. ("Complainant") brings this Accusation solely in her 

1--1------19- _officiaLc_ap_a.citY- as the Executive Officer of the Board of Registered Nursing ("Bqard"), 

20 Department of Consumer Affairs. 

21 2. On or about September 12, 2005, the Board issued Registered Nurse License Number 

22 665392 to David Michael Mellott ("Respondent"). The Registered Nurse Licens.e was active at 
r . 

23· all times relevant herein but bec~e delinquent on February 28, 2009 and has not been renewed. 

24 JURISDICTION AND STATUTORY PROVISIONS 

25 3. · Section 2750.ofthe Business and Professions Code ("Code") 0 provides, i11 pertinent 

26 part, th_at the Board may discipline any licensee, including a licensee holding a temporary or an · 

27 inactive license, for any reason provided in Article 3. (commencing wit~ Code section 2750) of 

Z8 the Nursing Practice Act. 
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4, Section 2764 of the Code provides, iri pertinent part, that the expiratio~ ofa license 

shall not deprive the Board of jurisdiction to proceed with a disciplinary proceeding against the 

licensee or to render a decision imposing discipline on the license. Under Section 2811 

subdivision (b) of the Code, the Board may renew an expired license at ~ny time within eight 

years after _the expiration. 

. 5. Se~tions 118 subdivision (b) of the Code also gra.n:ts the Bo~djurisdiction over 

suspended, expired, forfeited, cancelled, or surrendered licenses: 

"The suspension, expiration, or forfeiture by operation of law of a license issued l;>y a 
board in the department, or its suspension, forfeiture, or cancellation by order of the 
board or by order. of a·court of law, or its surrender without the written consent cf the 
board, shall not, during any period in which it may be re11;ewed, restored, reissued, or 
reinstated, deprive the board of its authority to institute or continue a disciplinary 
proceeding against the licensee upon any ground _provided by law or to enter an order 
suspending or r~voking the license or otherwise talcing disciplinary action against the 
licensee on any such ground," 

6. Section 2761 of the Code provides grounds for disciplinary action: 

"The board may take disciplinary action against a certified or licensed 
nurse or deny an application for a certificate or license for ffi:lY\of the following: 

. '. .. 
(a) Unprofessional' conduct, whic~ includes, but is not limited to, the 

following: 

(4) Denial of licensure, revocation, suspension, restriction, qr any other· 
disciplimuy action against a health care professional license or_ cert~ficate by another 

r---1------.1.-·.9-1-1---.astate_orJerritocy_of_the_UniJe_d_States,_hy: any other go,vernment agency; or by another 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1California health care professional Ucensing board. A certified copy oftlie aecis1~0-n___ 
or judgrnent shall be conclusive evidence of that action." 

COST RECOVERY 

7. Section 125.3 'of the Code provid~s, in pertinent part, that the Board may request the 

administrative law judge to direct a licentiate_ found to have commi~ed a violation or violations of 
' . 

the licensing act to pay a sum not to exceed the reasonable costs of the investigation and 

enforcement of the case. 
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CAUSE 
' 

FOR DISCIPLINE 

(Disciplinary Action by the Florida Board of Nursing) 

8. Respondent is subject to discipline pursuant to· S_ection 2761 subdivision_ (a)(4) of the 

Code on the grounds ofunpr_ofessional conduct because he was disciplined by the Florida Board 

ofNursing ("Florida Board"), as follows: 

9. On or about_ September 28, 2009, the Florida Board issue~ a Final Order in the 

disciplinary action entitled, Depar~ent ofHealth v. David Michael Mellott, Case No. 2008-

1704l. In that Final Order, after Responden! failed to respond to an ad:rriinistrative compl$t 

filed against him, the Florida Board°disciplined Respondent's license by placing it on probation
' . . 

for twq years, indefinitely suspending it until Respondent underwent an evaluation by a substance 

abuse intervention group,. and publicly reprimanding it. The Final Order found that the 

uncontested facts of the administrative complaint showed as follows: 

10. In 2008, while working as a registered nurse at Lee Memorial Health System in Fort 

Myers," Florida, Respondent engaged or attempted to engage in the possession, sale, or 

distribution of controlled substances by misappropriating fentanyl, a Schedule II controlled . . 

substance under both California and Florida law, 1 from his employer. 

11. Respondent also failed to document his misappropriation of fentanyl on the charts of 

two different patients. · 

12. Under Section2761 subdivision (a)(4) ofthe Code, the Florida Board's disciplinary 

action against'Respondent for diverting controlled substances for his own use and for failing to 
properly document patient charts is ground for the C_alif~rnia Board to take disciplinary action . 

. / II 

II I 

111 

/II· 

1 Fentanyl is a opiate used for pain relief. See California Health and Safety C~de section 
1105S(c)(8)(listing fentanyl as a Schedule II opiate) ·and Florida Statutes Section 
893.03(2)(same). 
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1 PRAYER 

2 WHEREFORE, Complainant requests the1:t a hearing be held on the matters ·herein alleged, . 

3 and that following the hearing, the Board of Registered Nursing issue a decision: 

· 4 1.1. Revoking or suspending Registered Nurse License Number 6653 92, issued to David 

Michael Mellott; 

6 1.2. Ordering David Michael Mellott to pay the Board of Registered Nursing the 

7 reasonable costs of the investigation and enforcement ofthis case, pursuant to Business and · 

8 Professions Code Section ~25.3; and, 

. 9 1.3; Taking such other and further action as deemed necessary and prqper. 

11 . DATED: ~.,/,(.llP ~, $)// 
LO !SER. BAILEY, M.Ed., 

12 Executive Officer · 
Board ofRegistered Nursing 

13 Department of Consumer Affairs 
State of California 

·14 Complainant 
LA2011600779 
60639603,4ocx 
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