BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:
DARCY WYNNE MCSHERRY Case No. 2016-1200

Registered Nurse License No, 254794

Respondent.

DECISION AND ORDER -

Pursuant to Title 16 of the California Code of Regulations, section 1403,
the attached Stipulated Settlement is hereby adopied by the Board of Registered
Nursing as its Decision and Order in the above-entitled matter.

This Decision shall become effective on M e ﬁ} /7

' U/
T IS S0 ORDERED this_ T4 day of ﬂ%{”k/{\ ] J0/7

A

W’Joseph %lorris, PhD, MSN, RN
Executive Officer -
Board of Registered Nursing
Department of Consumer Affairs
State of California
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XAVIER BECBRRA

- Altorney General of Californin

AnNromerre B, CINCOTTA , : ' : N '
Supervising Deputy Attorey General
KAREN L. GORDON
Depuly Auomey CGeneral _
State Bar No, 137969 '
600 West Broadway, Suite 1800
8an Diego, CA 92101 -
PO, Box 85266
San Diego, CA 92186-3266"
Telephoene: (619) 738~94?7
Facsimile; (619) 645-2061.
Attorneys for Complainant

| BEFORETHE
" BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFFAIRS
STATE OF CALIFORNIA .

" 1001 Sylinar Avonue, #82

In the Matter of the Accusation Againsi: . Cése No. 2016-1200
DARCY WYNNE MCSHERRY N
Clovis, CA 93613 : o | STIPULATED SURRENDER OF

L . ‘ LICENSE AND OORDER -
Registered Nurse License No, 254794, . S

. Respondent, |

- IT IS HERRBY S-"l"'IP-ULA'i“EI)' AND IAGREED by aind between the patties to the above-.

entitled [mi"occ;,edings that the :{’cailoxr;li;;g niatlets are true! o o
| S PARTIES
Iy mec R Bailey, M.Ed,, RN wwag the Bxeoutive Ofﬂcm of the Board ol?[ie.glktemd .
Nuusing (Bomcl) Shu b oughi. this actlon solely in her official oapauty. This matter is cmmntly
brought by Joseph L, Morris, PhT), MSN, RN (Lomplamant) solely in ]m official capacity as the
Lmouiwo Officer of the Board and Is vopr: osentod in this matter by }{awu Beoeira, At[om@y
C:eu_eml of the State of California, by Karen L, Gordon, Deputy Attorney Cenoral,
2, Duaroy Wynné MeoSherry (Respondent) 1 'yop::esentin_g horgelf in this proceeding and‘

has chosen not to exereise hor right to be topresented by counsel, ' :
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Stipulated Surrended of Jeense (Case Ne, 2016- 1200)
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3, On or about August 31, 1975, the Boal ol Jssucd Registered Nurse LIQGHSG No. 254794
to Respondent, lhc chxsiewd Nurse Llconso oxpiwd on. Foblum y 28, 2017 and- lm not been
renewod,

JURISDICTION

4, Accmauon No. 201( 1200 was {iled be[onethc Boatd, and is cuucntly pending

'agmmt Reepoudout The Acensation and all other mm‘muly requized documents were piopcily

served on Respendent on June 6, 2016 Respondc.nt umely ﬁlecl her Notma of Defense comostmg
the Acouqatmn, A copy of Aceusation N, 2016 1?00 i attached, as I"n;lnblt A, ancl tncorparated

hy reference.

ADVISEMENT AND WAIVERS
3, ~ Respondent hag carefully 1"e£1d, and L,mdefstands the charges.m?d allegalions m

Accusation No, 2016-1200. Raspondem also has cargfully read ,_'an d "uncicrstands the sffects of
this Stipulated Suuondm of License and Order, B |

‘6, . Respondent is fully aware of hel logal il ghtq in this matter, mcludmg the tight toa

'ﬁeéﬁ'ing on the charge_s and allagaﬁons Inthe A_ccusatmn; the rlght o be represen'ked by uou—nsei, ot .

her own expense; the right to confront and cross-oxamine the witnesses agaivst her; the right to

present evidence and to testify-on her own b ehalf; fh.ia.right to-the issuance of subpoenas to

compel the attendance of'witncss&e and the-production of 'dcicumt.ntaw' the vight to reconstderation

and cotirt roview of an advu se d{.olslon, and all other rights ﬂccorded by The Ca,h!orma
Admum.uatwo onccclme Act and other applicable laws, '

7. -Respondent volnn‘tarxly, knowingly, and intelligontly waives and gwes up ach and
evory right set.forth above, '

CULPABILI’I‘Y'

8.  Respondent admits the truth of cach and evely charge and allugat{on in Accusation
No. 2016-1200, agrees that cause exlsts for discipline and hereby surrenders her Registcmd Nul 5S¢
LIC ense No, 254794 for the Board's formal acoeptance, '

9. Rcspondt,nt understands tha by signing this stipulation she enables the Board fo issue

an order acoepting tlw surronder of her Registored Nurse License without Turther process,

2

. Silpulated Surrender of License (Case No. 2016-1200)
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CONTINGENCY

10, . This stlpula,tlon shall.be subject to appmval by the Board, RGSpondont understands
and agrees that counsel for Compiamant and the .staﬁ‘ ol the Board may communicate dir sotly’
wuh the Boeu d legatding this stipulation and sunendax' withoul notice to or pm’thpation by
Res pondcm By mgmng tho stipulation, Respondent undmstands and agrees that she may not
withdraw her agmement or seck to rescind the stipxdauon priorto the time the Boatd considers

and acts wpon-it, If l.he Board fuils-to adopt this smaul'nfian as its Dccis;ion and Order, the

- Stipulated Surrender emcl Digeiplinary Ordor shall be of no '.tnl'ee ar d¢ffect, exce.ptior this

para. graph, It shall be inadniissibie in any lsgal agtion hetweon the parties, and-the Board shall not

be disqualified from ﬁ11t1101 aouon by havmg consxdclcd fhis mattel .

11, The parties nndelsland and agree that Pmtable Document T"m maL (PDF) anci Enoqhnﬂc
capies of thiy St pulated Sur ender of Llcan.s,e and Order, .u:tcluchng Portablc Document FPormat
(PI>T) and 'f"acsimilb s{gﬁaﬁures thereto, <;'lhall‘l'1a-ve the same'foree and effect ag the originals,

— 12, T h1s Stipulated Surrender of Llconse and Order is intended by. the parties to be an

integrate wutmg 1epa regenting the comple{e final, and exvlusive embodiment of their agtecment,

Tt supersedes any and all prlor or contemporansous agl?e.ements, understan.di.ngs, discussions,

negotiations, and commitments (Written or oral). This Stipulated Surrender of License and Ordey

may not be altered, amen'd'ed, modified, supplemented, or otherwise changed except by a weiting

oxeouted by an authorized l@plOSbm&tlve of each of the pmtlea..

13. In constderation o‘r'ihe [mcgoing admissions and stip: ulatxona, the partics agtoe that

the Bomd may, without fur Lhen potice or formal plocecdmg, issuc ancl enlm e following Ordct.

11/
1

{17

s
11/
11/
117

e

——eat an . "

Stipulatod Swirendor of Liconse (Case i;fh;):'.ZDIG-T 200)

[P ——

.

———

§ ATTA D T ASTEVSAIY T £PYS A R ey e

e

i e




—_—

D o 1 O W N W o

10
11
12
13
14
s
16
17
18
19
21

22

23
24

" 25

26
27
28

ORDER

IT I8 HERERBY ORDT.‘,RED that Reglstered Nurse License No. 954794 issued to
Rospondent Darcy Wynnc McSlmol Iy 18 surrenderod and accepted by the 1-30arcl. '

1. The sutrender of Respondent’s Registered ];_Turse‘Licelwe and the acceptance of the
sLlrreﬁdered license by the Board shall constitute the imposition of diseipline agdinst Respondont,
‘This stipulation consiitutes a record of the disciplilic and shall becoms a part of Respondent’s
livense history with the Board. ' B |

2. Respondent shall lose all Jrig'hts atid privi‘.l&;g,e's ag a lﬂégistgircd Nurse in _Caiifor.niaés
of the efffective date of the Board’s Declsion and Order,

3,  Respondent shall-cause to be delivered to the Boavd her pocket license and, if one wes

| issued, her wall certificate on or before the offective date of the Decision and Order,

A, TfRespondent ever files an application for licensure or a petitfon for reinstaternent in

-the State of Ca[ifo-mia ‘the Board shall-treat it as.a petition i"or'reinsl;ﬁtemanf Respondent 1111;3‘!;'

oomply with all the laws, regulations and pmccdtu es for relnstatement of a rovoked lmunsc in

effect at the time the petition is l1]cd and all of the chatges and allcgauons contained in

. Acousation No, 2016-1200 shall be dagmt,d to be trus, correct and acdmitted by Respordent when -'

the Board defermines whether (o grant or deny _t'f{c; petition.

5. Iand when Respondéﬂt’s liconse is reinstated, she shall pay to the Board oosts
associated with its investigation and enforcement ]jursuant_ {0 Business and Professiong Clode
section 125.3 in the amount of $4,819.91, ',Réspoﬁr;lent shall be permitted to pay fhese costs ina
payment plan apbrovml by the Board. Nothing inihis '_plro;vision shafl be'._constru.éd 1o prohibit 'L'he'
Toard from rc—:duclng the aimunt of cost tecovery upon reimtatement of t’ﬁe lioense.

6, If Rc,spondcnt should evet apply or Leapply for 8 new Hoense or cerfificatior, or
petition For reinst atemcn‘. of a Ilconsc by any other health core llcensing agency in the State of |
Galifornia, all of the charges and allegations contalned in Accusation No, 2016-1200 shall bo
deaimed 1o be frue, cortect, and admitted by Respondent for tlie'pll,u.'p‘ose of émy Statement of

Tssues ot any other proceeding seeking (o deny or restrict Heensure,

4
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by the Decisionand Order of the Board of Reglstered Nm'sing.'

' f01 cons&dcmtion by the Board of Reg"lstel cd MNursing of the Dupeutment o.l' C'OﬂS‘llmbl Al‘i'a 1,

7."  Respondent shall not apply for ]10011‘11.11 e O pctzuon ’cm reinstatement for two (2)
ycal‘s “from the cffective date of the Board of chlstm ed Nursing’s Deeision and Order.

ACC‘FP TANCE:

I have.car efully tead {he Stipulated Suuondu‘ of License and Oxdm [ understand the
stipulation and the e'[""teot i will bave on my Registered Nurse License. I enter into this Stipulated

Surrq:cicir of License and Qrdor volutarily, l{nciw.ingly, and intelligently, and agtee to be bound

DARC \UWYNNBZMCSIIFRRY
Respondent

DATRD: ‘?‘rmg .5_/,_ aa?’? | ey LdﬂMj,%ﬂ,zi/ u?_,

ENDORSEVENT

Thc, for egomg Stiputated Suucndel of License and Older is 11@1 cby wepecifuuy qubm*lLtcad

Dated:  H-3-] 7 L - Respcetmliy s,ublmtted

KAVIER BECHARA. .

Attorney General of California
ANTOMETTE B, CINCOTTA
Supsivising Deputy Attorney Goeneral

[ CMUL 927261 oéa\/\

" KAREN L. OORDON
Deputy Attorney General
Attorneys for Complainani

8020167007114
81439334.doc

Stipulated Sumrendor of Tloense (Case No, 2016-1200)
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Exhibit A

Accusation No. 2016-11;,00
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KaMmALA D. HARRIS
Attorney General of California
ANTOINETTE B, CINCOTTA :
Supervising Deputy Attorney General
NICOLE R, TRAMA
Deputy Attorney General
State Bar No. 263607
600 West Broadway, Suite 1800
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone: {619) 645-2143
Facsimile: (619) 645-2061
Attorneys for Complainant

 BEFORE THE
BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 1} _0le [ ?_(J 'S}
DARCY WYNNE MCSHERRY ACCUSATION
409 Holly Street
Oceanside, CA 92058

Registered Nurse License No., 254794

Respondent.,

Complainant alleges: .
| PARTIES

1. Louise R. Bailey, M.Ed., RN (Complainant) brings this Accusation solely in her
official capacity as the Executive Officer of the Board of Registered Nursing (Board),
Department of Consumer Affairs. | |

2. Onor about August 31, 1975, the Board issued Registered Nurse License Number
254794 to Darcy Wynne McSherry (Respondent). The Registered Nurse License was in full
force and effect at all times relevant to the charges brought herein and will expire on February 28,
2017, unless renewed. |
i
i

{ DARCY WYNNE MCSHERRY) ACCUSATION )
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JURISDICTION
3. This Accusation is brought before the Board, under the authority of the following
laws. All section references are to the Business and Professions Code unless otherwise indicated.

4,  Section 118, subdivision (b), of the Code provides that the suspension, expiration,

surrender, cancellation of a license shall not deprive the Board of jurisdiction to proceed with a

disciplinary action during the period within which the license may be renewed, restored, reissued
or reinstated.

5. Section 2764 of the Code provides, in pertinent part, that the expiration of a license
shall not deprive the Board of jurisdiction to proceed with a disciplinary proceeding against the
licensee or to render a decision imposing discipline on the license. Under section 2811(b) of the
Code, the Board may renew an expired. license at any time within eight years after the expiration.

| STATUTORY PROVISIONS |

6.  Section 2750 of th-e Business and Professions Code (Code) provides, in pertinent part,
that the Board may discipline any licensee, including a licensee holding a temporary or an
inactive license, for any reason provided in Article 3 (commencing with section 2750) of the
Nursing Practice Act,

7. Section 2761 of the Code states:

' The board may take disciplinary action against a certified or licensed nurse
or deny an application for a certificate or license for any of the following:

(a) Unprofessional conduct, which includes, but is not limited to, the
following: . '

(1) Incompetence, or gross negligence in carrying out usual certified or
licensed nursing functions. -

REGULATORY PROVISIONS

8.  California Code of Regulations, title 16, section 1442, states:

As used in Section 2761 of the code, 'gross negligence' includes an exfreme
departure from the standard of care which, under similar circumstances, would
have ordinarily been exercised by a competent registered nurse. Such an extreme
departure means the repeated failure to provide nursing care as required or failure
to provide care or to exercise ordinary precaution in a single situation which the

( DARCY WYNNE MCSHERRY) ACCUSATION
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nurse knew, or should have known, could have jeopardized the client's health or
. life.

_ COST RECOVERY
9. Section 125.3 of the Code provides, in pertinent part, th.at the Board may request the
administrative law judge to direct a licentiate found to have committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case, with failure of the licentiate to comply subjecting the license to not being
renewed or reinstated. If a case settles, recovery of investigation and enforcement costs may be
included in a stipulated settlement.
FACTUAL ALLEGATIONS

10. Respondent was employed as a nurse circulator in the operating room (OR) at TriCity
Medical Center (TCMC) in Oceanside, California. As a nurse circulator, Respondent was ‘
responsible for preparing the operating room for surgery, ensuring the anesthesiologist was set up
with their equipment, counting instruments and soft goods, interviewing patients, and obtaining

paperwork, among other duties. As to the counting of equipment, including sponges, Respondent

- was responsible for performing the initial count, closing count and final count. Respondent was

required to display the laparotomy sponges so that all spénges could be acconnted for before and
after surgery. ‘

[1.  On December 23,2014, a thnty-sm year old female patxent was admltted to TCMC
for an ectopic pregnancy.’ The patient was scheduled for an exploratory laparotomy” and right
partial salpingectomy® with removal of ectopic pregnancy and evacuation of hemoperitoneum
(blc;od in the peritoneal cavity). Respondent was assigned as the nurse circulator during the
schedule-d surgery for this patient.

/1
i

' An ectopic pregnancy or a tubal pregnancy, is.a pregnancy where the fetus develops
outside the uterus, typically in the Fallopian tube.
A 1apa10tomy is a surgical procedure involving a large incision through the abdominal
wall to gam access into the abdominal cavity.
Salpingectomy refers to the surgical removal of a Fallopian tube.

{ DARCY WYNNE MCSHERRY) ACCUSATION | .
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12, Prior to the surgery, Respondent performed an initial count of the sponges. The

surgery took place after regular hours, around 5:00 a.m. and was completed around 6:30 a.m. The

surgeon used two laparotomy sponges at the start of the procedure to hold up the bowel.

Respondent performed a closing count of the laparotomy sponges, which she believed to be
correct. Respondent then left ﬂ'le operating room between the closing and final count. While
outside of the operating room, Respondent gave a report to the day shift regarding the next
scheduled surgery. When Respondent returned to the operating room, she saw the surgeon
closing the skin on the incision. Respondent was informed by the surgical technician that she
could not find two laplarotomy sponges. Respondent did not inform the surgical team that two
laparotomy sponges were unaccounted for. The surgeon continued closing the skin and upon
closure of the skin, there weré still two laparotomy sponges nliissing. Housekeeping then entered
the operating room to prepare for the next surgery. The anesthesiologist had the patient moved
from the operating room table and onto the gurney in preparation for transfer to the recovery
room. Respondent went with the anesthesiologist and the patient to the recovery room and gave a
rcpbrt to the recovery nurses, When Respondent returned to the operating room, she did not see
the surgical technician and assumed that the two unaccounted for sponges had been found.
Although Respondent did not perform a final count of the laparotomy sponges, Respondent
documented the final COUI‘.I’[ as correct on the intra operative record. Respondent did not follow up
with the surgicla[ technicfan to ensure that the missing sponges had been aceounted for.

13.  Two days later, the patient returned to TCMC complaining of abdominal pain and
fever. A CT scan revealed that the patient had a foreign object in her abdomen. The patient
underwent an additional surgery to remove the two laparotomy sponges that had been left inside
of her during her first surgery. In addition, the patient required a hys’cerec‘co.my4 due to ;the )
necrotic tissue’ found inside of her caused by the laparotomy sponges.

I

4 A hysterectomy is a surgery to remove a patient’s uterus, rendering her sterile.
* Necrotic tissue is dead tissue, usually resulting from madcquate local blood supply.
Neerotic tissue contains dead cells and debris that are a consequence of the fragmentation of
dying cells.

{ DARCY WYNNE MCSHERRY) ACCUSATION
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FIRST CAUSE FOR DISCIPLINE

'(Gross Negligence)

14. Respondent is subject to disciplinary action for unprofessional conduct under section
2761(a)(1} of the Code in that during her employment TCMC, Respondent wa$ grossly negligent
when she failed to provide care or to exercise ordinary precaution in a single situation which the
nurse knew, or should have known, could have jeopardized the client's health or life, when she
failed to perform or verify the final count ofthe spongés, documented that the final count was
correct in the patient’s record even though bshe was aware that there were two sponges missing,
failed o v_erify with the surgical technician that the sponges were accounted for, and failed to take
steps to find the missing sponges, as is forth in paragraphs 10 through 13 above, which are
incorporated herein as though set forth in full.

SECOND CAUSE -FOR DISCIPLINE

(Unprofessional Conduct)

15. Respondent is subject to disciplinary action under section 2761 (aj of the Code in that
Respondent exhibited general unprofessional conduct, when she failed to perform or verify the
final count of the sponges, documented that the final count was correct in the patient’s record
even though she was aware that there were two sponges missing; failed to verify with the surgical
technician that the sponges were ac;:ounted for, and failed to take steps to find the missing
sponges, as set forth in paragraphs 10 through 13, above, which are incorporated herein as though
set forth in full

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Board of Registered Nursing issue a decision:

"1.  Revoking or suspending Registered Nurse License Number 254794 issued to Darcy”
Wynne McSherry; |

2. Ordering Darcy Wynne McSherry to pay the Board of Registered Nursing th.e

reasonable costs of the investigation and enforcement of this case, pursuant to Business and

Professions Code section 125.3;

( DARCY WYNNE MCSHERRY) ACCUSATION
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3. Taking such other and further action as deemed necessary and proper.

DATED: j‘trt'@/ L) QJ.)\L

SD2016701114
81353899.doc

OUISE R. BAILEY, M.ED., RN ﬂ
Executive Officer

Board of Registered Nursing

Department of Consumer A ffairs

State of California

Complainant

{ DARCY WYNNE MCSHERRY) ACCUSATION




