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The attached Proposed Decision is hereby adopted as the Decision and
Order of the Medical Board of California, Department of Consumer Affairs,
State of California,

This Decision shall become effective at 5:00 p.n. on September 23, 2016,

IT IS SO ORDERED August 24, 2016,

MEDICAL BOARD OF CALIFORNIA
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Howard Kmme, M.D., Chair
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BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Malicr of the Petition to Revoke

Probation Againsl: :
' Case No, 800-2016-019757

JAMES KIEFFER MCDONNEL, M.ID. '

OAH No. 2016050139

Physician’s and Surgeon’s

Certificate No. (363465

Respondent.

PROPOSED DECISION

Adminisirative Law Judge Mary-Margaret Anderson, Office of Administraiivé
{earings, State of California, heard this matter on July 21, 2016, in Qakland, California,

Carolyne Evans, Deputy Altorney General, represented Complainant Kimberly
Kirchmoyer, Execotive Director of the Medieal Board of California,

No appearance was nude by or on the behalf of Respondent Jumes Kieffer McDonnel,

M.D.' Upon proof that notice was given as required by law, the matter was convened without
Respondent’s participation:

The record closed on July 21, 2016.

FACTUAL FINDINGS

[ Complainant Kimberly Kirchmeyer issued the Petition 10 Revoke Prebation in
her official capacily as Exceutive Director of tie Medical Board of California (Board).

2. On July 25, 1988, the Board issued Physician’s and Surgeon’s Certificate
No. G63465 10 James Kieffer McDonnel, M.D. (Respondent). Respondent’s certificate bears
the expiration dale of August 31, 2017,

' Ms. Evans advised that Respondent’s attorney, John Fleer, asked her to repott that
neither he nor Respondent would be attending the hearing.




3, On June 30, 2015, an Accusation was filed against Respondent charging him
with failing to comply with the Board’s March 20, 2015, Order requiring him (o submit to an
evaluation pursuant to Business and Professions Code 820,

4, Lffective November 30, 20135, following an evidentiary bearing, the Board
revoked Respondent’s certilicate, staved the revocation, and placed it on probation for five
years purstant to terms and conditions. Respondent’s Petition for Reconsideration was denied
and the Decision became effective on January 8, 2016,

5. On February 17, 2016, a Petition to Revoke Probation was filed against
Respondent, alleging that he tailed o comply with Condition Nos. 1,2, 3,9, 18, and 13,

6. Official notice is taken that an Interim Order of Suspension was issued aguinst
Respondent's eertificate on March 3, 2016, The Order prohibits Respordent from practicing as
a pliysician pending a final decision and order in this case.

Probaricnr violations

7. Complainant contends that Respondent’s probation is subject (o revocation
because he taited 1o comply with Condition No. 1, which stales:

i Clinical Diagnostic Evaluations and Reports ~ Condition
Precedent

Within 30 calendar days of the elfective date of this Decision,
and on whatever periodic basis thevealter as may be required by
the Board or ils designee, Respondent shall undergo and
complete a clinical diagnostic evaluation, mcluding any and all
testing deemed necessary, by o Board-appointed board cerlified
physician and surgeon, The exuminegr shall consider any
information provided by the Board or its designee and any other
information he or she deems relevant, and shall furnish o written
evaloation report to the Board or its designee,

The clinical dingnostic evalugiton shall be conducted iy a
licensed physician aud surgeon who holds a valid, vorestricted
license, has three years™ expericnce in providing evaluations of
physicians and surgeons with substance abuse disorders, and is
approved by the Board or its designee, The clinical diagnosiic
evaluation shall be conducted in accordance with ncceplable
professional standards for conducting substance abuse clinical
diagnostic evaluations, The eviduntor shall not have g current or
former financiud, personal, or business relationship with
Respondent within the Tast {ive years, The evaluator shall
provide an objective, unbiased, and independent evaluntion,
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The clinical diagnostic evaluaiion report shall set forth, in the
evaluator's opinion, whether respoudent has a substance abuse
prablem, whether Respondent is a threat to himself or others,
and recommendations for substance abuse treatment, practice
restrictions, or other recommendations relited lo Respondent’s
rehabilitation and ability to practice safely, 1f the evaluator
detcrmines during the evaluation process that Respondent is a
threat to himselt or herself or others, the-evaluator shall notily
the: Board within 24 hours of such a determination,

In formulating his or her opinion as to whether Respondent is
safe to return (¢ either part-timie or full-time practice and what
restrictions or recommendations should be imposed,-including
participalion in an inpatient or outpatient treatmenl prograw, the
evatualor shalt consider the following factors: Responident’s
license type; Respondent’s history; Respondent’s documented
length ol sobriety {i.c., length of time that has elapsed since
Respondent’s last substance use): Respondent’s scape and
paltern of substance abuse; Respondent’s treatment history,.
miedical history and current medical condition: the nature,
duration and severity ol Regpondent’s substance abuse problem
orproblems; and whether Respondent is-a threal (o himself or
the public,

For all clinteal diagnostic evalualions, a {findd writien reporf shall
be provided 10 the Board no Jater than ten days front the date the
cvalualor is assigned the matter, If the cvaluator requests
additional information or time to complete the evaluation and
report, an extension may be granted, but shall not exceed 30
days [rom the date the evaluator was originally assigned the
matler.

The Board shall veview the clinical diagnostic.eveluation report
within five-business days of receipt to determine whether
Respondent is safe to relurn to either past-time or full-time
practice and whai restrictions or recommendations shall by
imposed op Respondenl based on the recommendations made by
the evaluator. Respondent shall not be returned to practice until
he bas at Teast 30 days ol negative biofogical fluid tests or
biological fluid tests indicating that he has nol used, consumed,
ingested, or administered {o himself a prohibited substance, as
defined insection 1361531, subdivision (e), of fitle 16 of tw
California Code of Regulations,




Clinical diagnostic evaluations conducted prior 1o the effective
date of this Decision shall not be accepted towards the
fulfilhment of this requirement, The cost of the clinien]
diagnostic evaluation, inchuding any and all testing deemed
necessary by the exuminer, the Board or its designee, shall be
horne by the licensee.

Respondent shall not engage in the practice of medicine until
notified by the Board or its designee that he or she is {it o
practice medicine safely. The period of time 1hal Respondent is
not practicing medicine shall not be counted toward completion
of the term of probation. Respondent shall undergo biological
fluid testing a3 required in this Decision at least two times per
week while awaiting the notification from the Board If he is il
to practice medicine safely.

Respendent shall comply with all restrictions or couditions
recommended by the examiner conducting the clinical
dingnostic evaluation within 15 calendur days after being
notified by the Board or its designee.

8. Susan Dvorak is an Inspecior [with the Board and she was assigoed to be
Respondent’s probation monitor, Dvorak winte letters and emails to Respondent advising him
of his responsibilities, including mecting with her Tor an intake interview to go over the lerms of
probation. She scheduled an evaluation wilh expert reviewer Salma Khan, MLD., to coincide
with the interview, for the convenience of Respondent. Dvorak received two email messages
[rom Respondent. On January 3, 2016, he wiole and asked a question to clarily the purpose of
the meeting. She wrote back and answered, and also again explained Respondent’s
responsibilities. On Junuary 4, 2016, Respondent wrote *Hi Susan, | will have 10 reschedule the
meeling with De. Khan.” Dvorak wrote back to supply the contact informarion for Dr. Khan,
Respondent did not schedule an evaluation asd although she sent further letters and
information, thit is the dast correspondence Dvorak received from Respondent,

9. The evidence established that Respondent failed o comply with Condition No. |
by February 8, 2016, us ordered and there is no evidence that he hag complied with it since thut
time. The Board has not been informed by an evaloator that he is fit 10 practice medicine salely,

10, Fusther, Respondent violated Comdition No. | in that he practiced medicing
without undergoing the ordered evaluption. In a declaration daied January 21, 2013, Edward
Nichols, M., President, Sillect Infegrated Medieat Services, PC, wrole that Respondent had
worked for that company a8 a locum lenens physicine since October 2014, He advised that the
company was unaware. thit Respondent was on probution. The company discovered the
_information when a certification specialist notified them of o Board alerl received Januwry 12,
2016. Dr. Nichols reporied that Respondent worked 12-hour shifls in the Emergeney Room al
‘Tehachapi Hospital ou Januury 10 and 11, 2016, '
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1. Complainant comtends that Respondent’s probation is subject 1o revocation
because-he failed (o comply with Condition No. 2, which stales:

2. Notice of Employer or Supervisor [nformation

Within seven days of the effective date of this Decision,
Respondent shall provide (o the Board the names, physical
addresses, mailing addresses, and telephone numbers of any and
all employers and supervisors. Respondent shall also provide
specific, written consent for the Board. Respondent’s worksite
monitor, and Respondent’s emiployers and supervisors (o
communicale regarding Respondent’s work status, performance,
and monitaring,

For purposes of this section, “supervisors™ shall include the
Chicf of Stalf and Health or Well Being Committee Chair, or
equivalent, if applicable, when Respondent has medical staff
privileges. '

12, Theevidence established that Respondent failed 10 comply with Condition No. 2,
Respondent provided no information to the Board about his employment situation. As set forth
above, Respondent was emploved as a locum tenens by Sillect Integrated Medical Services, PC,
and he did not inform the Board about this employment,

3. Complanant contends that Respondent’s prabation is subject to revocation

because he failed to comply with Cendition No. 3, which states:
3. Biological Fluid Testing

Regpondent shatl immediately submit 1o biological fluid testing,
at Respondent™s expense, upon request of the Board or its
designee. “Biological fluld lesting™ may include, but is not
tirnited to, urine, bload, breathalyzer, hair follicle testing, or
similar drug screening approved by the Board or its designee.
Respondent shull make daily contact with the Board or iis
designee to determine whether biological Muid testing is.
requited. Respondent shall be tested on the. date of the
notificalion as directed by the Board or its designee: The Board
muay order Respondent-io undergo o biological fluid test on any
day, at any lme, including weekends and holidays. Except
when testing on a specific dale as ordered by the Board or its
designee, the scheduling of biological fluid testing shall be done.
out a random basis. The cosi of biological fluid testing shall be
hore by the Respondent,




During the first year of probation, Respondent shall be subject
{0 52 to 104 random tests. During the second year of probation
and for the duration of the probationary term, up to five years,
Respondent shall be subject to- 3610 104 random tests per year,
Only if there has been no positive biological fliid tests i the
previous five consecutive years of probation, may lesting be
reduced 10 one {ime per month, Nothing precludes the Boaid
from increasing the number of random tests (o the [irst-year
level of frequency {or-any reasosn.

Prior to practicing medicine, Respondent shall contract with a
laboratory or service, approved in advance by the Board or its
designee, that will conduet random, unannounced, observed,

biological fluid testing and meets-all the following standards:

{a) Hs specimen collectors are either certified by the Drug and
Alcohol Testing Indusiry Association or have completed the
{raining required to serve as a collector for the United Stales
Department of Transportation.

(1) Dts specimen cellectors conform to the current Uniled Stafes
Department of Trinsportation Specimen Collection Guidelines.,

() Us testing locations comply with the Urine Specimen
Collection Guidelines published by the Uniled Stales
Department of Transportation withoul regard 1o the type of test
administéred.

{dy lts specimen colleciors observe the collection of testing
specimens.

(&) lss laboralories are certified and aceredited by the United
States Department of Health and Human Services,

() Its testing locations shall submil a specimen to a laboratory
within one business day of receipt-and all specimens coilected
shall be handled pursuani to chain of custody procedures. The
laboratory shall process and analyze the specimens and provide -
legally delensible test resulis to the Board within seven business
days of receipt of the specimen. The Board will be notified of
non-negalive results within one business day and will be
notified of negalive test resulls within seven business days,
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() Us esting locations possess all the malerials, equipment,
and technieal expertise necessary in order to test Respondent on
any day of the week,

(h) Iis testing locations are able to scientifically test for urine,
blood, and hair specimens for the detection of alcohol and
ilfegal and contiolled substances,

() It maintains testing sites located throughout California.
() W mainlains an automated 24-hour toll-free telephone system

and/or a securé on-line compuler database that allows
Respondent to check in daily for lesting, ?

(I) It maintaing a secure, -H.IPAA-co;npiian% website or
compuler system thal atiows staff access to drug test resulis and
complianee réporting informalion that is available 24 hours a
day.

(1) T employs or contracts with toxicologists that are licensed
physicians and have knowledge of substance abuse disorders
and the appropriate medical training 10 interpret and evaluate
laboratory biological fluid les! results, medical histories, and
any other miformation relevant (o biomedieal information.

(m) ltwill not consider a toxicology screen 1o be negalive if a
positive resull i8 obtained while pragticing, even if Respondent
holds a valid prescription for the substance.

I pt _

Prior to changing testing locaiions for any reason, including
during vacationt or other travel, aliernative testing locations musi
beapproved by the Board and meet the requircmentis above.

The: contraet shall require that the laboratory directly notify the
Board or.its designee of non-negative results within ope
business day and negative test results within seven business
days of the results becoming available, Respondent shall
mainlain this taboratory or service contract during the period of
probation..

A certified copy of any kuboralory lest result may be received in
evidence in any proceedings between the Board and
Respondent.




Il a biological fluid test result indicates Respondent has used,
cossomed, ingesied, or administered lo kimself or herself o ‘
prohibited substance, the Board shall order Respondent (o cease
practice and instrucl Respondent to leave any phace of work
where respondent &8 practicing medicing or providing medical
services. The Board shall immediately notify all of

respondent™s employers, supervisors and work monitors, if any,
thist respondent may ngl practice medicine or provide medical
services while the cease-practice ovder is in effect.

A biological fluid test will not be considered negative if a
positive result is oblained while practiving, even if the
practiiones holds a valid prescription for the substance, If no.
prohibited substance use exists, the Board shall Hift the
cease~-pructice order within one business day.

Alfter the issuance of a cease-practice order, the Board shall
determine whether the positive biological fluid test is in fact
evidence of prohibiled substance use by consulling with the
specimen collector and the lnboratory, communicaling with the
licensee, his treating physician(s), other health care provider, or
group facilifalor, as applicable,

For purposes ol this condition, the terms “biological fluid
testing™ and “testing”™ mean the acquisition and chemical
analysis of a ruxpamfgni 5 wrine, blood, breath, or hair,

For purposes of this condition, the term ~“prohibited substance™
medns an illegal drug, o luwlful drug sot prescribed or ordered
by an appropriately licensed hewlih care provider for use by
Respondent and approved by the Board, alcohol, or any other
substance Respondent has been instracied by the Board not 1o
Hse, consume, ingest, or admiaister to himself,

IF the Bourd conlirms that & positive biclogical uid est is
evidence ol use of a prohibited substance, Responden has
commitfed g major violation, as defined in seetion 1361,52,
subdivision (a}, and the Board shall impose any or all of the
consequences sel forth in section [361.52; subdivision (h). in
addition to any other ferms oy conditions the Board determines
arg accessary for publie protection or 1o enhance Respondent's
rehabilitation.

4, T l‘m evidence established thut Respondent violated Condition No. 3. The
© Board seal him a letter dated December 17, 2015, describing the process of envolling in
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FirsiLab, the laboratory scrvice utilized by the Board. Respondent did not enroll in the
service ad had not done so as of July 20, 2016.

15, Coraplainant contends that Respondent’s probation is subject to revocation
because he {ailed to comply with Condition No. 9, which states: '

9. Notification

Within seven days of the effective date of this Decision,
Respondent shall provide a true copy of this Decision and
Accusation {o the Chief of Stafl or the Chief Executive Officer
at every hospital where privileges or membership are extended
10 Respondent, at:any other facility where Respondent engages
in the practice of medicine, including all physician and locum
fenens regisivies orother similar agencies, and 1o the Chief
Executive Officer al cvery insurance carrier which extends
malpractice insurance coverage 1o Respondenl. Respondent
shall submit proof of compliance to the Board or its designes
within 15 calendai days,

This condition shall apply to ady change(s) in hospitals, other
facilities, orinsurance carrier.

16,  The evidence established that Respondem failed to comply with Condition No. 9,
He failed to inform Sitlect Integrated Medical Scrvices, PC, of bis status by providing it with a
copy of the Decision and Accusation. Sillect was informed of Respondent’s status by a
certification speciabist.

17, Complainant contends that Respondent™s probation is-subject (o-revocation
because he failed (o comply with Condition No, 18, which stales:

18,  Interview with the Board o its Designee

Respondent shall be available in person upon request lor
interviews either at Respopdent’s place of business or at the
probation unit office, with or withouof prior notice throughoul the
term of prabation,

I8, The evidence established that Respondent (ailed (o comply with Condition No.
18. Respondent failed (o interview with a designee of the Board despite his probation monitor’s

atfempls o schedule an inferview,

19, Complainant comends that Respondent’s probation is subject (o revacation
because he failed 10 comply with Condition No. 13, which siates:
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13.  Comptiance with Probation Unit

Respondent shiall comply with the Board’s probation unit and all terms and
condifions of this Decision,

20.  The evidence established that Respondent failed to comply with Conditien No.
13, As described above, he failed to comply with the terms and conditions of his probation.

LEGAL CONCLUSIONS

1. Cause for revocation of probation exists by reason of Respondent’s violation of
Condition 1: Clinical Diagnostic Bvaluations and Reports —~ Condition Precedent. (Findings
7-10.) '

2. Cause for revoeation of probation exists by reason of Respondent’s violation of
Condition 2: Notice of Employer or Supervisor Information. (Findings 11 and 12.}

3. Cause [or revocalion of probation exisis by reason of Respondent’s violation of
Condition 3: Biological Fluid Testing. (Findings 13 and 14))

<, Cauge for revocation of probation exists by reason of Respondent®s violation of
Condition 9: Notification. (Findings 15 and 16.)

_ 3. Cause for revocation ol probation exists by reason of Respondent’s vielation of
Covdifion 18: Interview with the. Bourd or its Designee. (Findings 8 and 18.)

6. Cause for revocation of probation exists by reason of Respondent’s \mhﬁl(m of
Condilion 13: Compliance with Prabation Unit. (Findings7-20.)

Ana{y.s’fs

7. As multiple probation violations have been esinblished, il remaing (o delermine
the appropuiate consequence. The Board s Manual of Model Disciplinary Orders and
Disciplioary Guidelines sets forth recommended dispositions. The recommended mininmum
discipline for probation violations is  30-day suspension and the maximum is revocation of
probalion. Also relevant here is Business and Professions Code, section 2229, subdivision
(1), which stales that publie protection is the Board™s “highest priority.”

Respondent Tailed to comply with a probation order that would have allowed him to
continue to practice if it were shown that bis patients were not at risk of harm due (o his
substance abuse. Although he corresponded minimally with the Board following the
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issuance of the Order, he essentially ignored i, practicing medicine after the effective dale of
January 8, 2016, until an alert notilied his cmployer that he was on probation, He did not
appear at heating and there is no reasonable basis upon which to conclude that he will
comply with a probation order in the future. In these circumstances the only result tha
protects the public is revocation of his certificate.

ORDER

The Petition to Revoke Probation concemning Physician's and Swrgeon’s Centificate
No. (363463, issved (o Rw;mndeni Jumes Kiefler McDonnel, MDD, is granted; the ‘sicty is
lifted and the certificate is revoked.

DATED; July 29,2016

e BgarBigma by
e SFETRORARANNATS

MARY-MARGARET ANDERSON

Administrative Law Judge

Office of Administrative Hearings
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KAMALA D. HARRIS

Attorney General of California o

JANE ZACK SIMON FILED

Supervising Deputy Altoiney General STATE OF CALIFORNIA
CAROLYNE EVANS MEDICAL BOARD OF CALIFORNIA
Deputy Attorney. General SACRAMENTOfeamuagy V1,200,
Stale Bar No. 289206, BY N LSO Aa SREANALYST

455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: {415) 703-1211
Facsimile; (415) 703-5480

Attorneys for Complainant

. BEFORE THE
 MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke Case No. 800-2016-019757
Probation Against,

JAMES KIEFFER MCDONNEL, M.D.

10004 Yarnell Ave.
Bakersfield, CA 93312

PETITION TO REVOKE PROBATION

PHYSICIAN AND SURGEON'S
CERTIFICATE NO. G 63465

Respondent,

Complainant alleges:
PARTIES
1. Kimberly Kirchmeyer (Complainant) brings this Petition to Revoke Probation solely
in her official capacity as the Executive Director of the Medical Board of California, Department

of Consumer Affairs (Board).!

! The term “Board” means the Medical Board of California; the term “Division of Medical
Quality also refers to the Board.
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2. On orabout July 25, 1988, the Board issued Physician’s and Surgeon’s ceitificate No.
G 63465 to James Kieffer McDonnel, M,D. (Respondent). The Physician’s and Surgeon's.
certificgte was in full force and cffect at all times relevant to the charges broughit herein and will
expire on August 31, 2017, unless renewed.

PRIOR DISCIPLINARY HISTORY

3. On or about June 30, 2015, the Board filed an Accusation against Respondent entitled,
“In the Matter of the Accusation Against fames Kieffer McDonnel, M.D.)" Case No. 800-2015-
014278, charging Respondent with failing to comply with an order issued by the Board on March
20, 2015; requiring Respondent to submit to an evaluation pursuant to Business and Professious
Code820.

4. Following a hearing, on or about November 30, 2015, the Board issued a Decision
and Order adopting the Administrative Law Judge's Proposed Decision in Case No. 800-2015-
(14278, That Decision and Order, revoked Respondent’s Physician’s and Surgeon’s cettificate,
stayed that revocation, and placed Respondent’s medical license on probation I’br- five (5) years
with various terms and conditions. A true and correct'copy of the Board’s Decision and Order in
Case No..800-2015-014278 is attached as Exhibit A, and incorporated by reference, as if Tully set
forth herein.

5. Oaor about December 21, 2015, Respondent filed a.Petition for Reconsideration of
the Board’s Decision. On or about, December 28, 2015, the Board granted a stay of the Decision
and Order until January 8, 2016 for the sole purpose of allowing the Board time to review and
consider the Petition for Reconsideration, The Petition for Reconsideration-was denied, and the
Decision became effective on January 8, 2016.

JURISDICTION

6. This Petition to Revoke Probation is brought before the Board under the authority of
otherwise indicated.

7. Section 2227 of the Code provides that a licensee who is found guilty under the

Medical Praclice Act may have his or her license revoked, suspended for a period nol to exceed

2
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one.year, placed on probation and required to pay the costs of probation monitoring, or such other
action taken in relation to discipline as the Board deems proper.

8. Section 2234 of the Code, states in pertinent part:

“The board shall take action against any licensee who is charged with unprofessional
conduct. In addition to other provisions of this article, unprofessional conduct includes, but s not
limited lo, the following:

“(a) Violating or attempting to violate, directly or indirectly, assisting in or abetting the _
violation of, or conspiring to violate any provision of this chapter.

%
.

FIRST CAUSE TO REVOKE PROBATION

(Failure to Comply with Probation Condition No, 1- Clinical Diagnostic Evaluations and Reports-
Condition Precedent)

9,  Atall times after the effective date of the Board’s Decision and Order in Case No.
800-2015-014278, Probation Condition 1 stated: |

“1.  Clinical Diagnostic Evaluations and Reports — Condition Precedent

Within 30 calendar days of the effective ddte of this Decision, and on whatever
periodic basis thercalter as may be réquired by the Board or its designee, Respondent shall
undergo and complete a clinical diagnostic evaluation, including any and all testing deemed
necessary, by a Board-appointed board certified physician and surgeon. The examiner shall
consider any information provided by the Board or its designee and any other information he or
she deems relevant, and shall furnish a written evaluation report to the Board or its designee.

The clinical diagnostic evaluation shalt be conducted by a licensed physician and surgeon
who holds a valid, unrestricted Hoense, has three (3) years” expericace in providing evaluations of
physicians and surgeons with sibstance abuse disorders, and is approved by the Board or its
designee. The clinical diagnostic evaluation shall be conducted in accordance with acc;:ptable
professional standards for conducting substance abuse clinical diagnostic evaluations. The
gvaluator shall not have a cusrent or former financial, personal, {)-[“ business rc}atiﬁnship with
respondent within the [ast five (5) years. The evaluator shall provide an objective, unbiased, and
independent evaluation. The clinical diagnostic evaluation report shall set forth, in the evaluator’s
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opinion, whether respondent has a substance abuse pmbiem,_whe_t‘her respondent is a threat to
himself or herself or others, and recommendations for substance abuse treatment, practice
restrictions, or other recommendations related to respondent’s rehabilitation and ability fo practice
safely. If the evaluator determines during the evalustion process that respondent is a threat 10

himself or herself or others, the evaluator shall notify the Board within twenty-four (24) hours of

-such a determination.

{n formulating his or her opinion as to whether respondent is sale to return fo either part-
time or full-lime practice and what resirictions or recommendations should be imposed, including
participation in an inpatient or outpatient treatment program, the-cvaluator shall consider the
following factors: respondent’s license type; respondent’s history; respondent’s documented
length of sobriety (i.e., length of time that has elapsed since respondent’s last substance use);
respondent’s scope and pattern of substance abuse; respondent’s freatment history, medical
history and current medical condition; the nature, duration and severtty of respondent’s substance
abuse problem or problems; and whether respondent is a threat to himself or herself or the public,

For all clinical diagnostic evaluations, a final written report shall be provided to the Board
no later than fen (10) days from the date the evaluator is assigned the matter, I the cvaluator
requests additional information or time to complete the evaluation and report, an extension may
be granted, but shall not exceed thirty (30) days from the date the evaluator was originatly
assigued the matter.

The Board shall review the clinical diagnostic evaluation report within five (5) business
days of receipt to determine whether respondent is safe to return (o either part-lime or full-time

practice and what restrictions or recommendations shall be imposed on respondent based on the

recommendations made by the evaluator. Respondent shall not be returned to practice uniil he or

she has at least thirly (30) days of negative biological {luid tests or biological fluid tests indicating
that he or she has not used, consumed, ingested, or administered to himself or herself a prohibited
substance, as defined in section 1361.51, subdivision (e), of Title 16 of the California Code of

Regulations.
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Clinical diagnostic evaluations conducted prior to the effective dafe of this Decision shall
not be accepted towards the fulfillment of this requirement. The cost of the clinical diagnostic
evaluation, including any and all testing deemed necessary by the examiner, the Board or itg
designee, shall be borse by the licensee.

Respondent shall not engage in the practice of medicine until notified by the Board or its
designee that he or she is fit to practice medicine safely. The period of time that respondent is not
practicing medicine shall not be counted toward completion of the term of probation. Resposident
shall undergo bialogical fluid testing as required in this Decision at least two (2) times per week
while awaiting the notification from the Board if he or she is fit to practice medicine salely.

Respondent shall comply with all restrictions or conditions recommended by the examiner
conducting the clinical diagnostic evaluation within fifteen (15) calendar days after being notified
by the Board or its designee.” (Emphasis added).

10.  Respondent’s probation is subject 10 revocation becauss he failed to comply with
Probation Condition No. 1, as required by the Board's Order of November 30, 2015, Probation
Condition No. 1 requires as 4 condition precedent that Respondent undergo and cornplete a
clinical diagnostic evaluation (CDE) by a Board appointed board certified physician and surgeon
by February 8, 2016 and be notified by the Board that be is [il to practice medicine safely before
lie is permitted to practice medicine. Respondent is currently practicing medicine but has nor
timely undergone and completed a CDE and has not been notified by the Board or its designee.
that he is fit to ‘hzactic:c medicine safely,

SECOND CAUSE TO REVOKE PROBATION
(Failure to-Comply with Probation Condition 2-Notice of Employer or Supervisor
Information}

11, Atall times after the effective date of the Board’s Decision and Order in Case No,
800-2015-014278, Probation Condition 2 stated:

“2. Notice of Employer ot Supervisor Information:

Within seven of the effective date of this Decision, Respondent shall provide to the Board
the names, physical addresses, mailing addresses, and telephone numbers of any and all
employers and supervisors. Respondent shall also provide specific, written consent for the Board,

5
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Respondent’s worksite monitor, and Respondent’s employers and supervisors 1o communicate

regarding Respondent’s work status, perlormance, and monitoring. For purposes of this section,

*supervisors” shall include the Chief of Staff and Health or Well Being Committee Chair, or

equivalent, il applicable, when Respondent has medical staff privileges.”

12, Respoﬁdcnt*s ;E;J.mhaiiczn is subject to revocation because he failed to comply with
Probation Condition Nu. 2, as required by the Board’s Order of November 30, 2015, Probation
condition No. 2 requires that Respondent provide the names and contact information of all
employers and supervisors to the Board by January 15, 2016, Respondent is in violation of this
condition because 1o date he has failed to provide the required information to the Board.

THIRD CAUSE TO REVOKE PROBATION
{Failure to Comply with Probation Condition 3-Biclogicil Fluid Tesling)

13, Atall timnes after the effective date of the Board™s Decigion and Order in Case No.
800:2015-014278, Probation Condition 3 stated:;

*3. Respondent shall immediately submit to biological fluid testing, at respondent’s
expense, upon request of the Board or its designee. “Biological fluid testing” may include, but is
not limited to, urine, blood, breathalyzer, hair follicle testing, or similar drug screening approved
by the Board or its designee. Respondent shall make daily contact with the Board or ils designee
to determine whether biological fluid testing is required. Respondent shall be tested on the date
of the notification as direcied by the Board or its designee. The Board may order a respondent to
undergo a biological fluid test on any day, at any time, including weekends and h_u_iidays, Except
when festing on a specific date as ordered by the Board or its designee, the scheduling of
biological fluid testing shall be done on a random basis. The cost of biological fluid testing shall
be borne by the respondent.

During the first year of probation, respondent shall be subject to 52 to 104 random Lests.
Duting the sécond year of probition and for the duration of the probationary term, up to five (5)
years, respondent shall be subject to 36 to 104 random tests per year. Only if there has been no

positive biological fluid tes(s in the previous five (5) consecutive years of probation, may testing
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be reduced to one (1) time per month. Nothing precludes the Board from increasing the number
of random tests 1o the first-year level of frequency for any reason.

Prior to practicing medicine, respondent shall contract with a laboratory or service,
approved in advance by the Board or its designee, that will conduct random, unannounced,
observed, biological fluid tesling and meets all the following standards:

(2} Its specimen collectors are cither certified by the Drug and Alcobol Testing Industry
Association or have completed the training required to serve as a collector for the United States
Department of Transportation.

{b) Iis specimen collectors conform to the current United States Department of
Transportation Specimen Collection Guidelines

{c) lis testing locations comply with the Urine Specimen Collection Guidelines published

; by the United States Department of Transportation without regard to the type of test administered.
{d) Its specimen collectors observe the collection of testing specimens.

(e) lts laboratories are certified and accredited by the United States Department of Health
and Human Services.

(D) lts testing locations shall submit a specimen 1o a laboratory within one (1) business day
of receipt and all specimens collected shall be handled pursuant fo chain of custody procedures.
The laboratory shall process and analyze the specimens and provide legally defensible test results
10 the Board within seven (7) business days of receipt of the specimen. The Board will be
notified of non-negative résults within one (1) business day and will be notified of negative (est
% results within seven (7) business days.

(g) s testing locations possess all the materials, equipment, and technical expertise
necessary in order to test respondent on any day of the week.

(h). Its testing locations are able to scientifically test for urine, blood, and hair specimens for
the detection of alcohol and illegal and conirolled substances.

(i) It maintains testing sites located throughout California.

() It maintains an automated 24-hour toll-free le}cphone system and/or a secure on-ling

computer dalabase that allows the respondent to check in daily for testing,

7
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(k) It maintains a secure, HiPAA—_cbmpliani website or computer system that allows staff
access to drug test results and compliance reporting information that is available 24 hours a day.

() Itemploys or contracts with toxicologists that are ficensed physicians and have
knowledge af substance abuse disorders and the appropriate medical training Lo interpret and
evaluate laboratory biological fluid test results, medical histories, and any other information
relevant to biomedical information.

(m) 1t will not consider a toxicology screen to be negative if a positive result is oblained
while practicing, even if the respondent holds a valid preseription for the substaiice.

Prior {o changing lesting locations for any reason, including during vacation or other travel,
alternative testing locations must be approved by the Board and meet the requirements above,

The contraet shali require that the laboratory directly notify the Board or ils designee.of
non-negative results within one (1) business day and negative ltcsz results within seven (7)
business days of the results becoming available. Respondent shail maintain this laboratory or
service confract during the period of probation.

A certified copy of any laboratory fest result may be received in evidence in any

~procecdings belween the Board and respondent.

If a biological fiuid test result indicates respondent has used, consumed, ingested, or
administered to himself or herself'a prohibited subsiance, the Board shall order respondent to
cease practice and instruct respondent 1o leave any place of work where 1espondent is practicing
medicing or providing medical services. The Board shall in{mmﬁately nolify all of respondent’s
employers, supervisors and work monitors, if any, that respondent may not practice medicine or
provide medical services while the cease-practice order is in effec{.

A biological fluid test will not be cansidered negative if a positive result is obtained while
praclicing, even if fhe practitioner holds a valid prescription for the substance. If po prohibited
substance use exists, the Board shall 1ift the ccase-practice order within one (1) business day.

After the issuance of a cease-practice order, the Board shall determine whether the positive

biological fluid test is in fact evidence of prohibited substance use by consulting with the

8
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u Chicf Executive Officer at every hospital where privileges or membership are extended to

specimen collector and the laboratory, communicating with the licensee, his or her treating
physician(s}, other health care provider, or group facilitator, as applicable.

For purposes of this condilion, the terms “biological fluid testing” and “testing” mean the.
acquisition and chemical analysis of a respondent’s urine; blood, breath, or hair.

For purposes of thié condition, the term “prohibited subslance” means an illegal drug, a
lawful drug not prescribed or ordered by an appropriately licensed health care provider for use by
respondent and approved by the Board, alcohol, or any other substance the respondent has been
instructed by the Board not {o use, consume, ingest, or administer to himself or herself,

if the Board confirms that a pos_i’tive bivlogical Tluid fest is evidence of use of & prohibited
substance, respondent has committed & major violation, as defined in section 1361.52(x), and the
Board shall impose any or all of the consequences set forth in section 1361.52(b), in addition to
any othier terms or conditions the Board defermines are necessary for public protection or to
enhance respondent’s rehabilitation.”

- 14, Respondent’s probation is subject 10 revocation because he failed to comply with |
Probation Condition No. 3, as required by the Board’s Order of November 30,' 2(}15. Probation
condition No. 3 requires that Respondent enroli with a laboratory prior to practicing medicine.
Respandent s in violation because he has failed to enroll with a laboratory prior (o practicing
nﬁedic:ine.

FOURTH CAUSE TO REVOKE PROBATION

(Failure to Comply with Probation Condition 9-Notification)
15, Atall times after the effective date of the Board’s Decision and Otder in Case No,
800-2015-014278, Probation Condition 9 stated:
“9, Notification: Within sevon (7) days of the effective date of this Decision, the

Respondent shall provide 2 trie copy of this Decision and Accusation to the Chief of Staff or the

Respondent, at any other facility where Respondent engages in the practice of medicine, including

all physician and locum tenens registries or other similar agencies, and (o the Chief Executive

i - . . . . N R
Officer at every insurance carrier which extends malpractice insurance coverage to Respondent,
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Respondent shall submit proof of compliance to the Board or its designee within 15 calendar
days.

This condition shall apply to any change(s) in hospitals, other facilities or insurance
carrier.”

16. Respondent’s probation is subject to revocation because he failed to comply with
Probation Condition No. 9, as required by the Board’s Order of Noverber 30, 2015. Probation
condition No, 9 requires that Respondent provide a copy of the Decision and Accusation to the
Locum Tenens Registry. Respondent is in violation of Probation Condition Mo, 9 because he has
failed to provide a copy of the Decision and Accusation to the Locum Tenens Registry.

FIFTH CAUSE TO REVOKE PROBATION

(Failure 10 Comply with Probation Condition 18-Interview with Board)

17.  Atall times after the effective date of the Board’s Decision and Order in Case No,
800-2015-014278, Probation Condition 18 stated:

“1§. Interview with the Board or its Designee;

Respondent shall be available in person upon request for interviews either at Respondent’s
place of business of at the probation unit office, with or without prior notice throaghout the term
of probation.”

18, Respondeni’s probation is subject to revocation becanse he failed to comply with
Prabation Condition No. 18, as required by the Board’s Order of November 30, 2015, Probation
condition No. 1B requires that Respnndent be available for interviews with the Board.
Respondent is in violetion of this condition because he has not made himself available for
inferviews, The Board has made numerous attempts to contact Respondent for the purposes of
interviewing him but Respondent has not made himself available for an interview.

SIXTH CAUSE TO REVOKE PROBATION

(Failure to Comply with Probation Condition 13-Compliance with Probation Unit)
19, Atall times after the effective date of the Board’s Decision and Order in Case No.
800-2015-0014278, Probation Condition 13 stated:

“13. Compliance with Probatien Unit:

10
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Respondent shall comply with the Board’s probation unit and all terms and conditions of
this Decision,”

20. Respondent’s probation is subject o revocation because he failed fo comply with the
Probation Unit and all the terms and conditions of probation, as more particularly alleged herein
in paragraphs 9 through 18, above, which arc hereby incorporated by reference and realleged as if
fully set forth herein. '

21.  Grounds exist to revoke probation and 1o impose the order of revocation in that
Respondent has failed to comply with the Probation Unit and all the terms of his probation, as
alleged above, and the Board is therefore authorized to take further action and to obtain the relief
requesiesd herein.

7 PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Medical Board of California isste & decision:

1. Revoking or suspending Physician's and Surgeon'’s certificate Number G 63465,
issued to James Kieffer McDonnel, M.D.;

2. Revoking the probation 4nd imposing discipline that was stayed in Cage No, 800-
2015014278, i.c., revocation of Physician’s and Surgeon’s Certificate No. G 63465, issued o
James Iieffer McDomnel, M.D.; ‘

3. Revoking, suspending, or denying approval of Respoident James Kielfer McDonnel,
M.D.’s authorily to supervise physician assistants, pursuant to section 3527 of the Code;

4. Ordering Respondent Jaumes Kieffer McDonnel, M.D. to pay the Medical Board of
California, if placed on probation, the costs of probation monitoring; and

5. Taking such other and further action as deemed necassary and proper.

DATED: Yehrery 17, 2006 %M 'W%W

KIMBERLY KIRCHMEYER
Executive Director

Medical Board of California
Department of Consummer Aflairs
State of Califomia

Complainant
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Exhibit A

Decision and Order

Medical Board of California Case No, 800-2015-014278




BEFORE THE -
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: )
)
James Kieffer McDonnel, M.D, ) Case No. 800-2015-014278
Physician's and Surgeon's ) .
Certificate No, G 63465 ) OAH No. 2015014278
)
Respondent. )
)
)

DENIAL BY OPERATION OF LAW
PETITION FOR RECONSIDERATION

No action having been taken on the petition for reconsidetation, filed by James Kieffer McDonnel,
M.D., and the time for action having expired at § p.m. on January 8, 2016, the petition is. deemed
denied by operation of law,




BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

[n the Malter of the Accusation
Against:

MBC No. 800-2015-014278
JAMES KIEFFER MCDONNEL, M.D.
OAH No. 2015014278
Physician's & Surgeon’s
Certificale No. G-63465 ORDER GRANTING STAY

{Gov't Code Section [1521)

Respondent

James Kieffer MeDonnel, M.D., has filed a Petition for Reconsideration of the Decision
in this matter with an effective date of December 30, 2015, .

Execution is stayed until Janvary 8, 2016.
This stay is granted sofely for the purpose of allowing the Board time to review and

consider the Petition for Reconsideration.

DATED: December 28, 2015

meberiy kchmayel
Exécutive Director
- Medical Board of California




BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
Ini the Matter of the Accusation )
Against: )
3
, )
JAMES KIEFFER MCDONNEL, M\D. ) Case No. 800-2015-014278
3 :
Physician's and Surgeon's ) OAX No. 2015080192
Certificate No. G 63465 3
)
Respondent )]
}
DECISION

The Proposed Decision of Mary-Margaret-Anderson, Administrative Law Judge, dated
November 9, 2015 is attached hereto, Said decision is hereby amended, pursuant to Government
Code section 11517(c)(2)(C), to correct technical or minor changes that do not affeet the factual or
legal hasis of the proposed decision, The proposed decision is amended as follows:

1. Page 1, Case No, 800-2014-003700 is stricken and replaced with Case No, 800-2015-
014278

The Proposed Decision as amended is hereby accepted and adopted as the Decision
and Order of the Medical Board of California, Department of Consumer Affairs, State of
California.

This Decision shaﬁ.'becori;e effective at 5:00 p.m. on December 30, 2015,

IT 18 SO ORDERED: Novewber 30, 2018,

MEDICAL BOARD OF CALIFORNIA.

/{?E' !ﬁ:m P
Heoward K’raufss, M.D., Chair
Panel B




BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against;
JAMES KIEFFER MCDONNEL, | Case No. 800-2014-003700
Physician’s and Surgeon’s Certificate OAH No. 2015080192 |
No. (G 63465 ' =

_R-espondem-;.

PROPOSED DECISION

Adniinistrative Law Judge Mary-Margaret Anderson, Office of Administrative
THearings, State of California, heard this matier on Qctober 20, 2015, in Oaldand, California.

Emily L. Brinkmar, Deputy Attorney General, represented Complainant Kimberly
Kirchmeyer, Fxecutive Dlrcctc)i of the Medical Board of California.

James Kieffer McDonnél, MJD., 're‘presented himself.

The record elosed on Qctober 20, 2015.

FACTUAL FINDINGS

1. Complainant Kimberly Kirchimeyer iasued the Accusation in her official
capacity as Bxecutive Director of the: Medmal Board of California, Depal’tment of Consumes
Alfairs (Board).

2. On July 25, 1988, the Board issued Physician’s and Surgeon’s Certificate
No. (363465 to James Kieffer MeDonnel, M.D. (Respondent). It will expire August31, 2017,
unless renesved.

3. The standard of proof applied in making the factual findings is clear and
convincing evidence to a reasonable cerfainty. -




4. The Accusation alleges that Respondent’s certificate is subject to discipline in
that he failed to comply with an order of the Board. It is brought under the authority of
Business and Professions Code sections 820 and 821, which provide that where it appears that a
licensee iz mentally or physically impaired, he or she may be ordered fo submit {0 an
examination by an appropriate health professional, and if the Heensee does not comply with the.
order, that the license may be disciplined. As more fully deseribed below, Respondent was
ordered to submit to an exaniination, but has not complied.

5. Respondent is an emergency medicine physician currently working at

* Bakersfield Heart Hospital. Prior to December 2013, he was a pariner with CEP America,
which he describes as a “big ER Physician corporation with more than 1000 providers.”
Respondent worked at AGC Hospital in Arroyo Grande and French Hospital in San Luis
Obispo.

Basis for order of examination

6. On February 28, 2014, the Board received a Business and Professions Code,
section 805, Health Facility/Peer Review Reporting Form (805 Report) from California
Emergency Physicians Medical Group (CEP). Tt was reported that Respondent had entered into
- CEP’sImpairment Monitoring Program on June 25, 2010, for alcohol dependency, and signed a.
contract to continue in the program for five years. Respondent was in full complisnce until he
voluntarily terminated his worlc at his clinical practicé sites on November 9, 2013, He indicated
that he no tonger felt obligated to continue the monitoring program once his association with
CEP ended. Respondent was formally separated from CEP on Febroary 13, 2014,

7. The matter was eventually assigned to Board Investigator Ralph Hughes, who
was Instructed on December 2, 2014, to-avrange for Respondent to be interviewed by a Board
physician,

_ 8. Hughes undertook efforts to contact Respondent fo. arrange the interview, He
~ called the only telephone number he had, but the line was disconnected. Fe mailed a letter to
Respondent at his residence address in Santa Margarita as well as to another possible address in
Pismo Beach. A delivery receipt for the Pismo Beach mailing was retumed to Huoghes. The
Santa Margarita mailing was not refurned to Hughes. Nonetheless, Respondent.did not contact
Hughes, Complainant, or the Board.

g, On March 20, 2015, the Board issued an Order Compelling Mental and/or
Physical Examination 6f Licenses, which divected Respondent to submit to an exaniination
within 30 days of service. On March 20, 2015, the Order was sent to Respondent by certified
mail to his business address of record, a post office box in San Luis Obispo, and to the Santa
" Margarita-address, The Order was accompanied by a letter instracting Respondent to take
inmediate steps to arrange for the examination, The San Luis Obispo mailing was signed for
by I. Baugh on April 2, 2015. At hearing, Respondent stated that Baugh is lus girlfiiend’s
mother, but did not explain why she would sign for a wailing sent {o his post office address,
Respondent asserts thai he did not receive the mailing,

2




10.  Hughes continued {o search for Respondent, including by contacting postmasters’
in San Luis Obispo and Bakersfield with address information requests. The last-address
supplied to him was the Santa Margarita address; no address was found in Bakersfield.

11.  Noresponse having been received from Respondent, Complainant filed this
Accusation on June 30, 2015, serving it by ceitified mail at the San Luis Obispo address,
Respondent signed a Notice of Defense on July 31, 2015, and disclosed & Bakersfield mailing
address. His address of record was changed to that address on August 25, 2015,

12.  The evidence establishes that Respondent failed to comply with the Order of the
Board that he submit (o an examination no later than 30 days following service. .

Respondent's testimony

13, Respondent tesiified that he did not receive the information from the Board unti]
June 2015, when his current employer, Barton Associates, niotified him that they had received
some paperwork. He had quickly moved in with his girlfriend in Bakersfield in September
2014, and neglected to notify the Board of his new address. He asserts that he “take[s] the
Board seriously,” and he apologized, saying that this would not happen again. Respondent
feels, however, that the nvestigator could have done more to locate him. He represents he has
had the same telephone number for ten years, and the same email.

14, Respondent testified that when he lost his job with CEP, he had completed four
vears of a five-year alcohol program that involved random festing and weekly grovp meetings,
He reports that be had over 200 random drug and alcohol screening tests, and {hat all were
negative, Respondent asserts that the oss of his job at CER had nothing to do with substance
abuse; that he was in full compliznce witli the program. He saw no need to continne
participating in the program 28 “there is no magic about five years.” Also, it was very
expensive, Respondent recognizes that his alcohol problem is a life-long condition, requiring
hirit to be ditigent for the rest of his life. He was aware that CEP might file an 805 Report, but
© was not sure it would: happsn

LEGAL CONCLUSIONS

1. Business and Professions Code section 820 provides that whenever it appears
that a licensec may be unable to practice his profession safely because of impaiment due to
mental illness, or physical illness affecting competency, the Board may order the licensee to be
examnined by one or more physgicians and surgeons or psychologists designated by the Board.,

2. Business and Professions Code section 821 provides that a licensee’s failure o
comply with an order-issued under section 820 constituies grounds for suspension or revocafion’
of the licensee’s certificate or license. Under Business and Professions Code section 2234,
subdivision (a), such failure is wnprofessional conduct for physicians. Cause (o dis¢ipling




Respondent’s license exists under these sections based upon the matters set forth in Findings 6
through 12,

Discussion

3. Before the Board is a physician with a history of substance abuse who left
employment without completing a substance abuse program required by the employer. The
background is otherwise unknown, but the employer filed an 8035 Report with the Board upon
his separation. The Bosrd reasonably sought 1o, at a minirmum, inierview Respondent, but he
could not be found. He failed to notify the Board that he had & new address, despite knowing
that an 805 Report might be filed. His address of record was a post office box in another city
wiich he still maintained, and the Board's examination order was signed for by his gitlfriend’s
miother, and vet he asserts-that he did not learn of these proceedings until many months later,
and after an acousation was {iled.

The rationale for the provisions requiring submission fo examinations is public
protection; hence, the failure to comply is serious. [t is Respondent’s responsibility to keep the
Board informed of his contact information, and in thess circumstances, he was on notice by the
* cireumstances surrounding hisjob change that such was particularly important. Complainant is
understandably greatly concerned about Respondent’s fifness to practice. Given Respondent’s
failure to submit to an examination, public protection requires a term of probation pursnant to
appropriate conditions. Respondent’s certificate will be in a revoked status until he is found
safe to practice by an examining physician. Following comipliance with that condition
precedent, his certificate will be placed on probation for five years pursuant to standard terms
and conditions and any additional conditions found to be appropriate following the examination.

ORDER. -

Physician’s and Smgeon s Cartificate No. G 63465, issued to Respondent James
- Rieffer MeDonnel, M.D., is revoked; however, revocation 1s stayed and Respondent is placed
an probation for ﬁvc years under’ ’Ehe following terms and conditions.

i. Clinical Diagnostic Bvaluations and Reports — Condition Precedent

Within 30 ¢alendar days of the effective date of this Decision, and on whatever
periodic basis thereafter as may be required by the Boagd or ils designee,
Respondent shall underge and complete a clinical diagnostic evaluation,
ncluding any and all testing deemed necessary, by a Board-appointed board.
certified physician and surgeon. The examiner shall consider any information
provided by the Board or its designee and any other information he or she
deems relevant, and shall Furnish 2 written evaluation report to the Board o iis
df:mgm,e




The clinical diagnostic evaluation shall be conducted by a licensed physician

and surgeon who holds a valid, unresfricted lcense, has three years’

experience in providing evaluations of physicians and surgeons with substance

abuse disorders, and is approved by the Board or its designee. The clinical
diagnostic evaluation shall be conducted 11 accordance with acoeptable
professional standards for conducting substance abuse clinical diagnostic
evaluations. The evaluator shall not have a cwirent or former financial,
personal, or business relationship with Respondent within the last five years.
The evaluator shall provide an objective, unbiased, and independent
evaluation. The clinical diagnostic evalnation report shall set forth, in the
evaluator's opinion, whether respendent has a substance abuse problerm,
whether Respondent is a threat to himself or others, and recommendations for
substance abuge treatment, practice restrictions, or other recommendations
related to Respondent’s rehabilitation and ability to practice safely. Ifthe
evaluator determines during the evaluation process that Respondent is a threat
to himself or hersell or others, the evaluator shall notily the Board within 24
hours of such-a determination,

In formulating his or her opinion as to whether Respondent is safe to retutn to
either pafi~time or full-time practice and what restrictions or recommendations
should be imposed, meluding participation in an inpatient or outpatient
freatmend program, the evaluator shall consider the following factors:
Respondent’s license type; Respondent’s history; Respondent’s docuinenied
length of sobriety (Le., length of time that has elapsed since Respondent’s last
substance use); Respondent’s scope and pattern of substance abuse;
Respondent’s treatment history, medical history and current medical
condition; the nature, duration and severity of Respondent’s substance abuse
problem or problerms; and whether Respondent is 4 thireat to himself or the
public.

For all clinical diagnostic evaluations, a final writien report shall be provided.
ta the Board no later than ten days from the date the evaluator is assigned the
matter. If the evaluator requests additional information or time to complete
the evaluation and report, an exlension may be gronted, but shall not exceed 30
days from the date the evaluator was originally assigoed the matter,

The Board shall review the clinical diagnosiic evaluation report within five
business days of receipt to determine whether Respondent is safe to return to
either part-titne or full-fime practice dnd what restrictions or recommendations
shall be imposed on Respondent based on the recommendations made by the
evaluator. Respondent shall not be returned to practice until he has at least 30
days of negative biological fluid tests or biological fluid tests indicating that he
has not used, consumed, ingested, or administered to himself a prohibited
substance, as defined in section 1361.51, subdivision (¢}, of title 16 of the
California Code of Regulations,




Clinical diagnostic evaluations conducted prior to the effective date of this
Decision shall'not be accepied towards the fulfillment of this requirement,
The cost of the clinical diagnostic evaluation, including any and all testing
deemied necessary by the examiner, the Board or its designee, shall be bome
by the licensee,

Respondent shall not engage in the practice of medicine until notified by the
Board or its designee that he or she {s fit to practice medicine safely. The
period of time that Respondent is not practicing medicine shall not be counted
toward completion of the term of probation. Respondent shall undergo
biological fluid testing as required in this Decision at least two times per week
while awaiting the notification from the Board if he is fit to practice medicine
safely.

Respondent shall comply with all restrictions or conditions recomrnended by
the examiner conducting the clinical diagnostic evaluation within 15 calendar
days after being notified hy the Board or its designee.

Notice of Employer or Supervisor Information

Within seven of the effective date of this Decision, Respondent shall provide
to the Board the names, physical addrésses, mailing addresses, and telephone.
numbets of any and all employers aud supervisors. Respondent shall also
provide specific, written consent for the Board, Respondent’s worksife
monitor, and Respondent’s employers and supervisors to communicate
regarding Respondent’s work status, performance, and monitoring,

For purposes of this section, “supervisors™ siall include the Chief of Staffand
Health or Well Being Committee Chaly, or equivalent, if applicable, when
Respondont has medical staff privileges.

Biological Fluid Testing

Resporident shall immediately submit to biological fluid testing, at
Respondent’s expense, upon request of the Board or its designee. “Biological
fluid testing” may iclude, but is not limited to, uring, blood, breathalyzer, hair
follicle testing, or similar drug sereening approved by the Board or its
designee. Respondent shall make daily contact with the Board or its designee
10 determine whether biological fluid testing is required. Respondent shall be
tested on the date of the notification as directed by the Board or its designee.
The Board may order Respondent lo undergo a biological flujd test on any
day, at any time, including weekends and holidays. Excepl when testing on a
specific date as ordered by the Board or its designee, the scheduting of




biological fluid testing shali be done on a random basis. The cost of biological
{luid testing shall be borne by the Respondent.

During the first year of probation, Respondent shall be subject to 52 to 104
random teste. During the second year of probation and for the duration of the
probationary term, up to five years, Respondent shall be subjeet to 36 to 104
random tests per year. Only if there has been no positive biological fluid fests
in the previous five consecutive years of probation, may testing be reduced to
one time per month. Nothing preciudes the Board from increasing the number
of random tests to the first-year Tevel of frequency for any reason.

Prior to practicing medicine, Respondent shall contract with a laboratory or
service, approved in advauce by the Board or its designee, that will conduet
rancom, unannounced, observed, biological fluid testing and meets all the
following standards: :

(a) Its specimen collectors ate either certified by the Drug and Alcohol
Testing Indusiry Association or have completed the training required to serve
as a collector for the United Stateg Department of Transportation.

(b) Its specimen collectors conform to the current United States Department
of Transportation Specimen Collection Guidelines.

{c) its testing locations comply with the Urine Specimen Collection,
Guidelines published by the Unifed States Department of Transportation
without regard 1o the type of test adininistered.

(d) Tis specimen collectors observe the collection of testing specimens,

(e) Its laboratories are certified and aceredited by the United States
Department of Health and Human Services.

(£) Tts testing locations shall submit a spevimen to a laboratory within one;
business day of receipt and all specimens collected shall be handled pursuant
1o chain of eustody procedures. The laboratory shall process.and analyze-the
specimens and provide legally defensible-test results to the Board within seven
business days of receipt of the specimen. The Board will be notified of
non-negative resulis within one business day and will be notified of negative
test results within seven business days.

{g) Itstesting locations possess all the materials, equipment, and technical
experiise necessary in order 1o test Respondent on any day of the week,

(h) Its testing locations are able to scientifically test for urine, blood, and hair
specimens for the detection of alcohol and illegal and controlled substances.
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(i) Itmaintains testing sites located throughout California:

(i) It maintains an automated 24-hour toll<free telephone system and/or a
secuie on-line computer detabase that allows Respondent to check in daily for
testing.

(k) Itmaintains a secure, HIPAA-compliant websife or compnter system that
allows.staif access to drug test results-and compliance reporting information
that is available 24 hours a day.

(D) It ernploys of contracts with toxicologists that are licensed physicians and
have knowledge of substance abuse disorders and the appropriate medical
“training to interpret and evaluate laboratery blological fluid test results,
-medical histories, and any other information relevant to biomedical
information.

(m) It will not consider a ioxicology screen to be negative if a positive result
is otained while practicing, even if Respondent holds a valid prescription for
the subsiance. :

Prior to changing testing locations for any reason, including duting vacation or
other travel, alternative testing locations must be approved by the Board and
meet the requirements above,

The confract shall require that the laboratory directly notify the Board or its
designee of non-negative results within one business day and negative test
results within seven business days of the results becoming available.
Respondent shall maintain this laboratory or service contract during the period
of probation.

A certified copy of any laboratory test result may be received in evidence in
any procecdings betwéen the Board and Respondent,

If & biological fluid test result indicates Respondent has used, consumed, -
ingested, or administered fo himself or herself a prohihited substance, the
Board shall order Respondent 10 céase practice and instract Respondent to
leave any place of work where respondent is practicing medicine or providing
medical services. The Bodrd-shall immediately notify all-of respondent’s
employers, supervisors ard work monitors, if any, that respondent may not
practice-medicing or provide medical services while the cease-practice order is
in effect.




A biological fluid test will not be considered negative if a positive result is
obtained while practicing, even if the practitioner holds a valid prescription for
the substance, If no prohibited substance use exists, the Board shall 1ift the
cease~practice order within one business day.

After the issuance of a cease-practice order, the Board shafl determine whether
the positive biological fluid test is in fact evidence of prohibited substarice use
by consulting with the specimen collector and the laboratory, communicating
with the licenses, his treating physician(s), other health care provider, or group
facilitator, as applicable.

For purposes of this condition, the ferms “biological fluid testing” and
“testing” mean the acquisition and chemical analysis of ax cspandmt $ urine;
blood, breath, or hair.

For purposes of this condition, the term "“prohibited substance” means an
illegal drug, a lawfil drug not prescribed or ordeied by an appropriately
licensed health care provider for use by Respondent and approved by the
Board, alcohol, or any other substance Respondent hag been instructed by the
Board not to use, consue, ingest, or administer to himself,

If'the Board confirms that a pesitive biological fluid test is evidence of use of
a prohibited substance, Respondent has committed a major violation, as
defined in section 1361.52, subdivision (4), and the Board shall impose any or
all of the consequences set forth in section 1361.52, subdivision (b), in
addition 1o any other terms or conditions the Board determines are necessary
for public protection or to enhance Respondent’s rehabilitation.

Substance Abuse Support Group Meetings

Within 30 days of the effective date of this Decision, Respondent shall submit
to the Board or its designee, for ity prior approval, the name of a substance
abuse support group which he shall attend for the duration of probation.
Respondent shall attend substance abuse support group meetings at least once
per week, or as.ordered by the Board or its designee. Respondent shall pay ail
substance abuse support group meefing costs.

The facilitator of the substance abuse support group meeting shall have a
minitmum of threée years” experience in the treatment and rehabilitation of
substance abuse, and shall be licensed or certified by the state or nationally
certified organizations. The facilitator shall not have a current or former
financial, personal, of business relationship with Respondent within the last
five years. Respondent’s previous participation in a substance abuse group
support meeting led by the same {acilitator does not constifute a'prohibited
current or former financial, personal, or business relationship.




The facilitator-shall provide a signed document to the Board or ils designee
showing Respondent’s name, the group name, the date and location of the
meeting, Respondent’s attendance, and Respondent’s level of participation and
progress. The facilitator shall report any unexcused absence by Respondent
from any substance abuse support group meeting to the Board, or iis designes,
within 24 howis of the unexcused gbsence,

Woarksite Manitor for Substance-Abusing Licensee

Within 30 calendar days of the effective date of this Decision, Respondent
shatl submit to the Board or its designee for prior approval as a worksite
mohitor, the name and qualifications of one or more licensed physician and
surgeon, other licensed health care professional if no physician and surgeon is
available, or, as approved by the Board or its designee, a person in a position
of authority who is capable of monitoring Respondent at work.

The worksite monitor shall hot have a carrent or former financial, personal, or
familial relationship with Respondent, or any other relationship that could
reasonably be expected to comprotiise the ability of the monitor o render
impartial and unbiased repors to the Board or its designee. Ifit is impractical
for anyone but Respondent’s employer to serve as the worksite monitor, this
ieQLuremc:nt may be waived by the Board or its designee, however, undel no
circumstances shall Respondent’s worksite monitor be an employee or.
supervisee of the licensee.

The worksite monitor shall have an active unrestricted leense with no
disciplinary action within the last five years, and shall sign an affirmation that
he or she has reviewed the terms and conditions of Respondent’s disciplinary
order and agrees to monitor Respondent as set forth by tha Board or its
designee.

Respondent shall pay all worksife- moniloring costs.

The worksile monitor shall have face-to-face contact with Respondent in the
work environment on as frequenta basis as deterinined by the Board or its
desigmee, bul not less than once per week; interview other staff in the office
regarding Respondent’s behavior, if requested by the Board or its designee:
and review Respondent’s work attendance.

The worksite monitor shall verbally report any suspected substance abuge to
the Board and Respoudent’s employer-or supervisor within one business day
of occurrence. 1f the suspected substance abuse does not ocour during the
Board’s nofmal business hours, the verbal report shall be made to the Board or
its designee within one hour of the next business day. A written report that
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includes the date, time, and location of the suspécted abuse; Respondent’s
actions; and any other information deemed important by the worksite monitor
shall be submitted to the Board or its designee within 48 hours of the
OCOUITENCE,

The worksite monitor shall complete and submit a written report monthly or as
directed by the Board or its designee which shall include the following: (1)
Respondent's name and Physician’s and Surgeon’s Certificate umber; (2) the
worksite monitor’s name and signature; (3) the worksite monitor’s license
munber, if applicable; (4) the location or location(s) of the worksite; () the
dates Respondent had face-to-face contact with the worksite monitor; (6) the
names of worksite staff interviewed, if applicable; (7) a report of Respondent®s
work attendance; (8) any change in Respondent’s behavior and/or personal
habits; and (9) any indicators that can lead to suspected substance abuse by
Respondent. Respondent shall complete any required consent forms and
éxectite agreements with the approved worksite monitor and the Board, or its
designee, authorizing the Board, or its designee, and worksite monitor to
exchange information,

If the worksite monitor resigns or is no longer available, Respondent shall,
within five calendar days of such resignition or unavailability, submit to the
Board er its designee, for prior approval, the name and qualifications of a
replacement monitor who will be assuning that responsibility within 15
calendar days. If Respondent fails o obtain approval of a replacement

‘monitor within 60 calendar days of the resignation or unavailability of the,

monitor, Respondent shall receive a notification from the Board or its designee
to cease the practice of medicine within three calendar days after being so
notified. Respoudent shall cease the practice of medicine until a replacement
monitor is approved and assumes monitoring responsibility.

Aleahol - Abstdin From Usé

Respondent shall abstain completely from the use of products or beverages
containing alcchol.

If Respondent has a confiumed positive biologieal fluid test for aleohel,
Respondent'shall receive anotification from the Board or its designee {o
immediately cease the practice of medicine. Respondent shall not resume the
practice of medicine until final decigion on an accusation and/or a petition to
revoke probalion. An accusation and/or petition 1o revoke probation shall be
filed by the Board within 15 days of the notification to cease practice. If
Respondent requests a lisaring on the accusadion and/or petition to revoke
probation, the Board shall provide respondent with a heaving within 30 days of
the request, unless Respondent stipulates to a later hearing. A decision shall
be received from the Administrative Law Judge or the Board within 15 days

il




unless good cause can be shown for the delay, The cessation of practice shall
not apply to the reduction of the probationary time period.

Ifthe Board does not file an accusation or petition to revoke probation within
15 days of the issuance of the notification to cease practice or does not provide
Respondent with a hearing within 30 days of such a request, the notification of
cease practice shall be dissolved.

Professionalism Program (Ethics Course)

Within 60 calendar days of the effective date of this Decision, réspondent shall
enroll in & professionalism program, that meets the requirements of title 16,
California Code of Regulations section 1358. Respondent shall participate in
and successfully complete that program. Respondent shall provide any
information and documents that the program may deem pertinent, Respondent
shall successfully com@let@ the classroom component of the program not later
than six months after Respondent’s initial enrollment, and the longitudinal
compenent of the program not later than the time specified by the program, but
no later than one year after attending the classroom component. The
professionalism program shall be at Respondent’s expense and shall be in
addition to the Continuing Medical Education (CME) requirements for
renewal of licensure,

A professionalism program taken after the acts that gave riseto the charges in
the Accusation, but prior o the effective date of the Decision may, in the sole
diseretion of the Board or its designee, be aceepted towards the fulillment of
this condition if' the program would have been approved by the Board or its
designee had the program been taken after the effective date of this Decision.

Respondent shall submit a certitication of successful completion to the Board
or ity designee not later than 15 calendar days after successfully completing
the program or not later thain 15 calendar days after the effective date of the
Decision, whichever is later.

Solo Practice Prohibition

Respondent is prohibiied from engaging in the solo practice of medicine.
Prohibited solo practice ingludes, but is not limiled to, a praciice where: 1)
Respondent merely shares office space with another physician but is not
affiliated for purposes.of providing patient care, or 2) Respondent is the sole
physician practitioner at that location,

If Respondent fails to establish a practice with another physician or secure

employment in an appropriate practice setting within 60 calendar days of the
effective date of thig Decision, Respondent shall receive a nofification from
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10.

11

the Board or ifs designee {0 cease the praclice of medicine within three
calendar days after being so notified. Respondent shall not resume practice
un(il an appropriate practice setiing is established.

If, during the course of the probation, Respondent’s practice setting changes
and Respondent is no longer practicing in a setling in compliance with this
Decision, Respondent shall notify the Board or its designee within five
calendar days of the practice setting change. If Respondent fails to establish a
practice with another physician or secure employment in an appropriate
practice setting within 60 calendar days of the practice setting change,
Respondent shall receive a notification from the Board or its designee to cease
the practice of medicine within three calendar days after being so notified.
Respondent shall not resume practice unti! an appropzmte praciice selting is
established,

- Natification

Within sever days of the effective date of this Decision, Respondent shall
provide a true copy of this Decision and Aceusation to the Chief of Staff or the
Chief Bxecutive Officer at every hospital where privileges or membeiship are
extended to Respondent, at any other facility where Respondent engages in the
practice of medicine, including all physician and locum teness registries or
other similar agencies, and to the Chief Executive Officer at every insurance
carrier which extends malpractice mswrance coverage to Respondent.
Respondent shall submit proof of compliance to the Board o1 its designee
within 15 calendar days. :

This eondition shall apply to any change(s) in hospitals, other facilities, or
insurancé carrier.

Supervision of Physician Assistants

During probation, Respondent is prohibited from supemsmg physician

) 19q1stant:

Obey All Laws

Respondent shall obey all federal, state and local laws, all rulos governing the
practice of medicine in California and remain in full compliance with any
coutt ordered ciiminal probation; payments, and other orders,
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15.

16.

Quarterly Declaiations”

Respondent shall submit quarterly declarations under penalty of perjury on
forms provided by the Board, stating whether there has been comipliance with
all the conditions of probation,

Respondent shall submit quarterly declarations not later than 10 calendar days
after the end of the preceding quarter.

Compliance with Probation Unit

Ra's;ﬁo\:ident shall comply with the Board’s probation unit and all terms and
conditions of this Decision. o

Address Changes

Respondent shall, at all times, keep the Board informed of Respondent®s

business and residence addresses, emall address (if available), and telephone
namber, Changes of such addresses shall be immediately communicated in
writing to the Board or its designee. Under no circumstances shatl a post
office box serve as an address of fecord, except as-allowed by Business and
Professions Code section 2021, subdivision (b).

Place of Practics

Respondent shall siot engage in the practice of medicine in Respondent's oe

patient’s-place of residence, unless the patient resides in a skilled nursing
facility or other similar licensed facility,

Licensze Renewal

Respondent shall maintain a ewrrent and renewed California physician’s and
surgeon’s certificate.

Travel or Residerice Outside California

Regpondent shall immediately infornz the Board or jts destgnee, in writing, of
travel to any areas outside the jurisdiction of California which lasts, or is
contemplated to last, more than 30 calendar days.

In the event Respondent should leave the State of California to reside or o

practice Respondent shall notify the Board or its designee in writing 30
calendar days prior to the dates of departure and return,
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19,

Interview with the Board or its Designee

Respondent shall be available in person upon request for interviews either at
Respondent’s place of business or at the probation unit office, with or without
prior notice throughout the term of probation,

Non~practice While on Probation

‘Respondent shall notify the Board or its designee in sriting within 15 calendar

days of any periods of non-practice lasting more than 30 calendar days and
within 15 calendar days of Respondent’s return to practice. Non-practice is
defined &8s any period of time Respondent is not practicing medicine in
~alifornia as defined fn Business and Professions Code sections 2051 and
2052, for at feast 40 hours in a calendar month in direct patient care, clinjcal
activity or {eaching, or other activity as approved by the Board. All time spent
inan intensive iraining program which has-been approved by the Board or its
designee shall not be considered non-practice. Practicing medicine in another

state of the United States or Federal jurisdiction while on probafion with the

medical licensing authority of that state or Jurisdiction shall not be considered .
pon-practice, A Board-ordered suspension of practice shall not be considered
as a period of non-practice.

I the event Respondent’s period of non-practice while-on probation exceeds
B P B

18 calendar months, Respondent shall successfully complete a clinical training

prograw that meets the eriferia of Condition 18 of the current version of the
Board's “Manual of Model Disciplinary Orders and Disciplinary Guidelines™
prior i reswming the practice of medicine.

Respondent’s period of not-praciice while on probation shall not exceed two
years. '

Periods of non-practice will not apply to the reduction of the probationary
term.

Periods of non-praclice will relieve Respondent of the responsibility to comply
with the probationary terms and conditions with the exception of this condition
and the following tetins and conditions of probation; Obey All Laws and
General Probation Requirements.




20,  Completion of Probation

Respondent shall comply with all financial obligations (c.g., restitution,
probation costs) not later than 120 calendar days priot to the completion of
probation. Upon successful completion of probation, Respondent’s certificate
shall be fully restored.

DATED: November 9, 2015
= Doouigned by:
@1“3% st ol

SHEITEBANANT...

MARY-MARGARET ANDERSON
Administrative Law Judge
Office of Administrative Hearings

16




