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XAVIER BECERRA

Attorney General of California

JANE ZACK SIMON

Supervising Deputy Attorney General

LAWRENCE MERCER

Deputy Attorney General

State Bar No. 111898
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-5539
Facsimile: (415) 703-5480

Attorneys for Petitioner

' BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Petition to Revoke
Probation Against: Case N_o. 800-2017-034809
LIEN JAY KYRI, M.D,
6451 Silent Harbor Drive DEFAULT DECISION
Huntington Beach, CA 92648 - AND ORDER

Physician’s and Surgeon's Certificate No. A122548 [Gov. Code, §11520]
. - 2 .

Respondent,

FINDINGS OF FACT

1. - Petitioner Kimbériy Kirchmeyet, in her official capacity as the Executive Director of
the Medical Board of California, filed Petition to Revoke Probation No. 800-2017 034809 agamst
Lien Jay Kyrl M.D. (Respondent) before the Board.

2. Onorabout August 17, 2012, the Medical Boarci of California (Boafd) ‘issued
Phyéician’s and Surgeon's Certiﬁcaté No. A122548 to Respondent. Said Certificate expired on
February 28, 2014, and has not been renewed. . ) ‘

| 3. Prior action has been taken by the Medical Board against this certificate as follows:
On July 7, 2010 a Statement of Issues was filed. On March 23, 2012 a Decision After Non-
Adoption became effective under which Respondent’s apphca‘uon for an unrestricted Physician’s
and Surgeon s Certificate was denied; however, a five-year probatlonary license was issued upon
completion of precedent conditions, On April 20, 2012, Respondent’s probationary certificate
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was suspended pending completion of & psychologicaf evaluation; and, on August 8, 2012, the
suspension was lifted. OnNovember 13, 2014, an Accusation and Petition to Revoke Probation
was filed. On May 19, 2017, a Decision After Reconsideration (Decision) became effective which

read: Revoked, Stayed, Five Years Probation w1th Terms and Conditions. A copy of the Decision

|.is ﬁled herewith as Exhlblt Al

4.  Under the terms of theé Decision, Respondent’s probationary license and the probation
provided in disciplinary order in Case No. 20-2010-205464 were revoked. Howe_ve_r, the .
revocation of license-Was stayed, and Respondent was placed on probation for five years. Terms
and Conditions of Probation pertinent to this Petition to Revoke Probation include:

.. Psychotherapy: Respondent was required to undergo psychotherapy during probation
(Condition 1),
» Coursework: Respondent was required to enroll in and complete eourses/pro grams in
Interpersonal Skills, Conflict Resolution and Anger Management (Condltlons 2,3, 4y
. Practice Monitor: Respondent was ordered o nominate a practice momtor and practice
under an approved monitor (Condition 5);
» Standard Terms and Conditions of Probation, which specifically include submission of
| quarterly declarations; compliance with the Board’s probation unit, keeping the Board
mfonned of busmess and res1dence addresses, email address, and telephone number
Respondent must maintain a current and renewed California license, be available for

- Interviews with the Board’s probation unit (Conditions 1 1,12, 13).

. .Feilu;e to comply with any term of probafion is a violation of probation, which entitles the
Board' to revoke probation and carry out the disciplinary order of revocation that was
stayed. (Standard terms, Paragraph 16) .

5.  Afterthe effeotive date of the Deeision, and despite multiple requests from the

Board’s Probation Unit, Respondent failed and refused to comply with the terms and conditions

! The evidence in support of this Default Dec151on and Order is submitted herew1th as
“Exhibit Packet.”
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of his probation and his license is.'now subject to re\rocation pursuant to the Decision,
(Declaration of Virginia Gerard, filed herewith as Exhiblt B to Exhibit Packet.)

6. On August 17,2017, Petition to Revoke Probation No. 800-2017-034809 was filed
before the Board. On or about August 17, 2017, Richard M. Acosta, .":i.n employee of the Board,
served by Certified Mail a copy of flie'Petition to Revoke Probation No. 800—2017-034_809,
Statement to Respondent, Notice of Defense, Request for Discovery, and G‘overnment Code
sections 11507.5, 115Q7.6, and 11507.7 to Respondent’s address of record_ iwith‘ the Board, wln'ch
was and is: 6451 Silent Harbor Drive, Huntington Beaoh, CA 92648.. A copy of the Petition to

Revoke Probation, the related docurnents, and Declaration of Service are atteched to the Exhibit

‘Packet, filed herewith as exhibit C, and are incorporated.herein' i)y reference.

7. Service of the Petition to Revoke Proliation was effective as a matter of law under the
provisions of Governmenr Code section 11505, subdivision (c).

8. According to the traeking system of the United States Postal Service, the-
aforementioned documents were unolalmed despite notlce to Respondent A copy of the trackmg
report is ﬁled herew1th as exh1b1t D, and is incorporated herein by reference.

9. On September 6,2017,a Courtesy ‘Notice of Default, together wrth a copy of the
Petrtion and related documents was served upon Respondent at hIS address of record. '

10. Aeeor_dllng to the fracking system of the United States Postal Service, the Notice_ of
Default and related docurnents were unclaimed despite notice to Respondent A copy of the
Nonce of Default is filed herew1th as Exhibit E and a copy of the t1 acking report is filed herewrth

as- exhrblt F, and are lncorporated herein by reference.

STATUTORY AUTHORITY
11. DBusiness-and Professions Code section 118 states, in pertinent part:
"(b) The suspension, expiration, or forfeiture by operation of law of a license issued bya

board in the department, or its suspension, forfeiture, or cancellation by order of the board or by

‘order of a court of la\;v, or its surrender without the written consent of the board, shall not, during .

any period in which it may be renewed, restored, re_issue_d, or reinstated, deprive the board of its

authority to institute or continue a disciplinary proceeding against the licensee upon any ground

' 3
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15

provided by law or to enter an order snspending or revoking the Iieense or otherwise taking
dlsmphnary action against the license ‘on any such ground "

12. Government Code section 11506 states, in pertment part

"(c) The respondent shall be entitled to a hearmg on the merits if the respondent ﬁles a
notice of defense, and the notice shall be deemed a specific denial of all parts of the accusation
not expressly admitted. Failure to file a notice of defense -shall constitute a waiver of
respondent’s right to a hearing, but the agency in its discretion may nevertheless grant a hearing.”

13. Respondent failed to file a Notice of Defense within 15 days after.service upon him
of the Petition to Revoke Probation, and therefore waived his 1i ight to a hearing on the merits of
Petition to Revoke. Probation No, 800-2017-034809.

14. 'California Government Code section 11520 states, in pertinent part:

"(a) If the respondent either fails to file a notice of defense or to appear at the hearlng, the
agency may take action based upon the respondent’s express adm1ss1ons or upon other evidence .
and affidavits may be used as ev1denee without any notice to respondent "o

15. Pursuant to its authonty under Government Code sectlon 11520 the Board finds
Rospondent is in default The Board wﬂl take action without further hearing and, based on
Respondent’s EXpress adrmssmns by way of default and the evidence before it, contained in
exhibits A, B and C, finds that the allegations in Petition to Revoke Probation No. 800-2017- _
034809 arc true. _ | |
' DETERMINATION OF ISSUES

1. . Based on the foregoing ﬁndi_nge of fact, Respondent Lien Jay Kyri, M.D. has
_subj ected his Physicien and FSurgeon's Certificate No. A1225'48 to discipline.

2. A copy of the Petition.to Revoke Probaﬁon and the related documents and
Declaration of Service ere filed herewith. R

3.© The agency has jurisdiction to adjudicate this case by default,
" |
i
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4. The Board is authorized to revoke Respondent’s Physician and Surgeon's Certlﬁcate 7
based upon the following violations alleged in the Petltmn to Revoke Probatlon

Respondent’s probation is subject to revocation because he failed to comply with the

.terms and conditions of his probation.

IT IS SO ORDERED tﬁat Physician and Surgeon's Certiﬁcate No. A122548, heretofore
issued to Resppndeﬁt Lien Jay Kyri, M.D., is revdked. |
’ Pursuant to ‘G_ovc-:rnment Code s_ection- 11520, subdivision (c), Respondent may serve a
written motion requesting that the Decision be vacated and stating the grounds relied Bn within
seven (7) days after service of the Decision on Respondcﬁt. The agency in its discretion may

vacate the Decision and grant a hearing on a showing of good cause, as defined in the statute.

This Decision shall become' effective on_November 1, 2017, at 5:00 p.m.

It is s0 ORDERED October 2, 2017

N WW

KIMBERL KIRCHMEYEW EXECUTIVE DIRECTOR
FOR THE MEDICAL'BOARD OF CALIFORNIA
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. State Bar No. 116564

XAVIER BECERRA 7 '
Attorney General of California
JANE ZACK SIMON

Supervising Deputy Attorney General FILED

STATE OF CALIFORNIA

[.AWRENCE MERCER ‘ : MEDIG AL BOA
Deputy Attorney General SACRAMI 0 1D OF CALIO?;?;?L

State Bar No. 111898 ; ‘
" 455 Golden Gate Avenue, Suite 11000 = f“‘ NV ANALYST _
.San Francisco, CA 94102-7004
Telephone: (415) 703-5539 (Mercer)
(415) 703-5544 (Simon)
Facsimile: * (415) 703-5480.
Attorneys for Complainant

BEFORE THE .
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA .

- In the Matter of the Petltmn to Revoke Proba’aon ] ' Case No. 800-2017-034809 -
Against:. ' :

LIEN JAY KYRI, M.D. . ' -+ PETITION TO REVOKE PROBATION |
6451 Silent Harbor Drive C ‘
Huntington Beach, CA 92648-2677

Physician’s and Surgeon’s Certificate No. A122548

~ Respondent.

 PARTIES -
1. Kimberly Kirchn;leyerr (Complainant) Brings this P_eﬁtion tolRevoke Probation solely
in her official capacity as the Executiﬁe Director of the Médical Board of California.
2. Onm August 17,2012, the Medical Board of California (Board) iésued Physician’s and .

Sﬁrgeon’é Certificate Number A122548 to Lien J ay Kyri, M.D. (Respondent.) Said certificate is

| in delinquent status, having expired on February 28, 2014.

3. Prior action has been t_aken by the Medical Board agairist this certificate as féllows:
On Jﬁly 7,2010a S_tatement of Issues was filed.. On March 23, 2012 a Decision After Non-
Adopti;)n became effe.ctiv-e under which Respondent’s application fof an unrestricted Physician’s
-e.md Surgeon’s Certificate was deniedg.however, a five year probationary license was issued upon
completion of précedent_ conditions. On April 20, '2912, Respondent’s pfobationary certificate |
was suspended ,p-‘ending‘passage ofa psycholdgical evqluation; and, on August 8, 2012, the

1 :
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- suspension was lifted. On November 13, 2014, an Accusation and Petition to Revoke Probation”

was filed. Qn May 19, 2017, a Decision After Reconsideration (2017 Decision) became effective
which read: Revoked, Stayed,,Fivc Years Probation with Terms and Cbn‘ditions.

JURISDICTION

4.  This Peti’_cion to Revoke Probation is brought before the Board, unde.r the authority of
the following laws. All section referénce_:s are to the Businéss and Professions Code unless
otherwise indicated. |

5. Section 2004 of the Code states:

"The board shall have the responsibility for the following;

"(a) The enforcement of the disciplinary and criminal provisions of the Medical Practice
Act.

"(b) The administration and hearing of ciisciplinaly actions.

"(c) Carrying out disciplinary ac'tions appropriate to findings made by apancloran .
administrative law judge.

"(d) Suspending, revoking, or otlmfwise; limiting certificates after the conclusion of
disciplinary actions. 7

"(e) Reviewing the quality of medical praéticé_carried out by physician and surgeon
certiﬁcé.te holders under the jurisdiction of the board.

"(f) Approving ﬁndérgraduatf; and graduate medical education programs.

.8 Approving clinic_al clérl_cship and special programs and hospitals for the pr(; grams in
sbdivision (), | |
) "(h) Issuing licenses and certificates under the board's jurisdiction.

"(i) Administering the board's continuing medical education progtam.” -

6.  Section 2227 of the Code states: |

"(a) A licensee whose matter hag Abe'en heard by an administrative law judge of the Medical
Quality Hearing Panel as designated in Section 11371 of the Government Code, or whose default
has been entered, and who is found guilty, or who hds entered into a stipulation for disciplinary

action with the board, may, in accordance with the provisions of this chapter:

2
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"(1) Have his or her license revoked upon order of the board. |

"(2) Have his orher right to practice suspended for a period not to exceed one year upon

“order of the board.

- "(3)Be placed on probation and be required to pay the costs of probation monitoring upon
order of the board. | |
(4) Be pubhcly repmmanded by the board. The pubhc reprlmand may mclude a
requirement Fhat the licensee complete relevant educational courses approved by the board.
"(5) Have any qther aetienltaken in relation te discipline as part of an. order of probation, as
the board or an admigistrative law judge may deem proper.

"(b) Any matter heerd purspaht to subdivision (2), except for warning letters, medicel
review or advisory conferences, professional'eompetency examinations, continuiﬁg ede.cation |
activities, and cost reimbursement associated fherewith that -are agreed to with the board and
sucee'ssfully. completed by the licensee, or other matters made confidential or privileged by
existing law, is deemed public, and shall be made available to the public by the board pursuant to
Section 803.1.”

7. Section 2228 of the Code states: _

“The authority of the board or ﬂle California Board of Podiatric Medicine to discipline e
licensee by placing him or. her on probation includes, but is not limited to, the following;

o “(a) Requi'ring the licensee to obtain additional professienal training and to pass an
examination upon the completxon of the trammg The examination may be written or oral, OF

both, and may be a practical or clinical examination, or both at the option of the board or the

“administrative law Judge.

_ "‘(b) Requiring the lic-ensee te subinit-t@ a complete diagnostic exanﬁeation by one or more
physicians and surgeons appointed by the board. If an -cxamination"is ordered, the board shall
receive and consider any other report of a complete diagnostic examination given by one or more
physicians and surgeons of the licensee's choice.

il
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“(©) Restrrctlng or limiting the extent, scope or type of practice of the licensee, 1neIud1ng
requiring notice to applicable patrents that the licensee is unable to perform the indicated
treatment, where appropnate

“(d) Provrdlng the optlon of alternative community service in cases other than vrolatrons
relatmg to qualrty of care,”
" THE MAY 19, 2017 DECISION AFTER RECONSIDERATION

é. Respondent was issued a probationary medleal license, following a hearmg, ina

Decision After Non-Adoption (MBC Case No. 20-2010-205464) effective March 23, 2012. The

certificate was issued subject to a five year term of probation, with terms and conditions, based on
the Board’s concerns for Respondent’s mental state and behaviorel issues, Terms and conditions
of probation included a psychiatric evaluation as a condition preeedent-to practice,
psyehotherapy, practice monitor, a solo practice prohibition and standard terms and conditions.

9. Respondent failed to comply with the terms of the Mareh 23, 2012 Decrsron After
Non-Adoption, and in 20 14, an Accusation and Petition to Revok_e Probation was filed in Case

No. 800-2014-007598. Uitimately, a hearing was held and the Board’s Decision After

Reconsideration became effective on May 19 2017.

10. The 2017 Decrsron eontalned ﬁndlngs that Respondent failed to comply Wlth the
terms of his then-exrstmg probatlon Respondent failed fo maintain a eurrent and renewed
certrﬁcate failed to practlee medlcrne dunng probatlon, and, faﬂed to cooperate with the Board’s

probation staff.- The Board noted in its 2017 Decision that the 2012 Decision After Non--

.Adoption was designed to allow Respondent “to demonstrate to the Board, through his practice as

a physician and through oompltance with other conditions, that an unrestricted certificate would
eventually be warranted” and that Respondent had failed to de..monstrate to the Board that he - |
could practice safely. The Board further nofed its_“'serious concerns with Respondent’s ability to
adhere to the rules and conditions placed upon him, and in turn, is concerned with the public’s
safety if Respondent is allowed to prectice medicine.” In spite of these issues; the Board pleced' :

“great welght on Respondent’s desire to move forward and demonstrate to the board his ability to

“safely practice medlclne ” In decrdmg fo give Respondent another opportunity to work with the

4
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stayed disciplinary order in Case No. 20-2010-205464 were revoked. However, the revocation of

Board and successfully complete probation, the Board noted its ccncerﬁ for Respondent’s history
of aggressive and intimidating verbal interactions with Board staff and the public; and coneluded
that Respondent would benefit from coursework in anger management, intetpersonal skills and
conflict resolution. Because Respondent had not practiced in Califdrni_a since his probationary -
license was issued in 2012, and had not demonstrated his ability to adhere to the provisions of his
prol_aatioﬁary license, the Board determined the “only way the public can be protected is to place
him on a period of probation under the watchful eyes of the board’s probation staff,” The Board
specifically noted that “Respondent testified that he is ‘wilﬁng to follow every regulation
necessary.” And the Board sincerely hopes he keeps true to his word.” |

11, Under the terms of the 2017 Decision, Respondent’s probationary license and the

license was stayed, and Responde.nt was placed on probation for five years. Terms and
Conditions of Probation pertinent to this Petition to Revoke Probation include: .
¢ Psychotherapy: Respondént was required to undergo psybhotherapy du:ring',r probation
(Condition 1); |
. & Coursework: ReSpondeﬁt was required to enroll in and compiete courses/programé in
Interpersonal Skills, Conﬂlct Resolution and Anger Management (Condmons 2,3, 4)
e Practice Monitor: Resmndent was ordered to nominate a practice monitor and practice _
under an approved monitor (Condition 5); |
* Standard Ténns and Conditions of Probation, which specifically include submission of
quarterly—f declarations, .compliance with the Board’s probation unit, keeping the Board
informed of business and residence addr'esses email address and telephone number,
Respondent must maintain a current and renewed California llccnse, be avzulable for
interviews with the Board’s probation unit (Conditions 11, 12, 13)
12. The 2017 Decision provides:
“Failure to fully comply with any term of condition of probation is a violation pf

probation. If respondent violates probation in any respect, the Board, after giving réspondent

5
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notice and the opportunity to be heard, may revoke probation and carry out the disciplinary

order that was stayed...”

CAUSES TQ REVOKE PROBATION

13. The 2017 Decision was served on Reepondent and his then attorneys on May 17,

2017, On May 22, 2017 Respondent s assigned Medteai Board Probation Monitor began what

~would prove to be extensive efforts to schedule Respondent for his intake interview and seek

compliatnce with the 2017 Dectsion.- She telephoned Respondent, who did not answer his phone,
whtoh was not accepting messages. Between May 22 and July 24,‘2017, the Board’s Probation-
Monitor made numerous attempis to reach Respondent by mail, email and telephone, She also
contacted Respondent’s then attorneys, who notiﬁed the Probation Monitor that they could .not '

distribute Respondent’s cell phone number. Respondent did not contact the Probation Unit

regarding his probation, and made no response to the repeated contacts.

14, On June 28, 2017, the Board issued end served a Citation Order and Order of
Abatement. The Citation irnpoeed a fine for non—compliance with the terms and conditions of
probatlon and the Ordet of Abatement directed Respondent to maintain eomphance w1th the
terms and conditions of the 2017 Decision, to sohedule an intake 1nterv1ew and to renew his
Physician’s and Surgeon’s Certificate within 30 days. Respondent dld not comply with any aspect
of the Citation '0rcte_r and Order of Abatement. .

15, - On July 20, 2017, Respondent’s attorneys sent a letter to the Board’s Probation Unit,
aeltnow_ledging receipt of correspondence regarding Respondent, and stating they were no longer
representing Resnondent. Qn July 21, 2017, the Probation Unit sent Respondent a letter, -
informing him that he was in violation of his probation, and-enumerating the specific areas of
non-com_nlianee. Respondent was advised that tne maltter was referred to the Attorney General’s
Office for diseip_linary action for failure to comply with the conditions of probation.

16. The 2017 Decision, Condition 1, required Respondent to within 60 days ot‘ its

effective date, submit to the Board for prior approval the name and qnaliﬁoations ofa

' psychotherapist, and to undergo treatment with the approved clinician, Respondent’s probation is

subject to revocation because he failed to comply with Probation Condition 1.

6
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17. The 2017 Decision, Condition 2, required Respondent to within 60 days of its
éffective date, enroll in'a Board approved '[nterpersonal Skills course/program,; ‘to-‘begin
attendance in the c'ourse/pfogram within 90 days, and ‘;o complete the entire course/program
within six months of his initial enrollment. Respondent’s probation is subject to revocation
because he failled to comply with Probation Condition 2. |

18, The 2017 Decision, Condition 3, required Respondent to within 60 days of its
effective date, enroll in a Board approved Conflict Resolution course/program, to begin
attendance in the cburse/prog;am vﬁthin 9b days, and to cornpletel the entire course/program
within six months of his initial enrollment. Respondent’s probation is subj ect 1o revocation
because he failed to comply. with Probation Condition 3.

19. The 2017 Decision, Condition 4, required Respondent to within 60 days of its

effective date, enroll in a Board approved Anger Management course/program, to begin

attendance in the course/program within 90 days, and to complete the entire course/program

within six months of his initial enrollment. Respondent’s probation is Sub_] ect to revocation

because he failed to cemply Wlth Probation Condition 4.

20. The 2017 Decision, Condition 5, required Respondent to within 30 days of its
effective date, submit to the Board for its approval a practice monitor, and thereafier to have his | _

practice monitored. Respondent’s probation is subject to revocation because he failed to comply

with Probation Condition 5.

21, The 2017 Decision, Condition 11, required Rc;spondent to submit quarterly
declarations under penalty of petjury on forms providéd by the Board, stating whether there has
been compliance with all the conditions of probation., The quartetly declarations are required to
be submitted not fater than 10-calendar days after the end of each quarter. Respondent’s
probation is subject to revocation because he failed to sub'mi't any quarterly declarations, _

22. Thé 2017 Decision, Condition 12, includes requirements that Rr_aspondenf comply
with the Board’s Probation Unit and maintain a current and renewed California certificate,

Respondent’s probation is subject to revocation because he failed to respond to repeated contacts

7
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from the Board’s Probation Unit, wholly failed to cooperate with the Board’s Probation Unit, and
failed to renew his delinquent certificate.

23, The 2017 Decision, Condition 13, requires Respondent to be available-in person upon
request for intérviews throughoﬁt the term of probation. Respondent’s probation is subject to
revocation because he failed to respond to multiple requests for an interview with the Board’s
Probation Unit, ‘

- PRAYER |

WHEREFORE, Complainant requests that a hearing be held on the matters hdrein alleged,

and that following the hearing, the Board issue a decisions

1. Revoking the probation that was granted by the Medical Board of California in Case

“No. 800-2014-007598 and imposing the disciplinary order that was stayed thereby revoking
Physician’s and Surgeon’s Certificate No. A122548 issued to Lien J ay Kyrl, M.D,;

2. Revokmg, suspending or denying approval of Llen Jay Kyri, M.D.’s authority 1o

: supemse physician’s assistants and advanced practice nurses;

3. Ordering Respondent if placed on probation, to pay the costs of probation
monitoring;

4. Taking such other and further action a deemed nccessar.y and proper.

DATED: _ August 17, 2017
T ' KMBERLWKIRC}MEYE@Q
Executive Director
Medical Board of California
. State of California
- Complainant

8
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BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Second Amended
Accusation and Petition to Revoke Probation
Against: '

LIEN JAY KYRI, M.D, Case No. 800-2014-007598
Physician's and Surgeon's

Certificate No. A 122548 OAH No. 2014120806

Respondent

[ N L R S N N N

ORDER DENYING PETITION FOR RECONSIDERATION

The Petition filed by Robert McKim Bell, Supervising Deputy Attorney General, for the
reconsideration of the decision after reconsideration, in the above-entitled matter having been
read and considered by the Medical Board of California, is hereby denied.

This Decision remains effective at 5:00 p.m. on May 19, 2017.

IT IS SO ORDERED: May 17,2017

JamWright; JD, Chair
Panel A




BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Second Amended
Accusation and Petition to Revoke
Probation Against: ' Case No. 800-2014-007598
LIEN JAY KYRI | _ OAH No. 2014120806

Physician’s and Sﬁrgeon’s
Certificate No. A 122548

Respondent.

DECISION AFTER RECONSIDERATION

Howard W. Cohen, Administrative Law Judge, Office of Administrative Hearings, State
of California, heard this matter on August 22, 23, and 24, 2016, in Los Angeles.

Tan N. Tran, Deputy Attorney General, represented complainant Kimberly Kirchmeyer,
‘Executive Director of the Medical Board of California (Board), Department of Consumer Affairs,
State of California. : '

Arcine Mananian and Michael Anderson, Attorneys at Law, represented respondent Lien
Jay Kyri, M.D.

Oral and documentary evidence was received. The record was closed and the matter was
submitted on August 24, 2016.

Amendment to Accusation

During the hearing, on complainant’s motion and over respondent’s objection, the Third
Cause for Discipline in the Second Amended Accusation was amended as follows: to the end of
Paragraph 12, on page 5, line 2, was added, “Respondent is also subject to disciplinary action under
section 2234 of the Business and Professions Code, as follows: during the course of respondent’s
probation, respondent has shown hostility and a lack of cooperation to obey or comply with his
probationary requirements and directives from Board staff and law enforcement. Board staff feit
threatened by respondent’s actions and transferred respondent’s probation matter.”




On October 11, 2016, the Board adopted the Administrative Law Judge’s Proposed Decision,
which was to be effective November 10, 2016. On November 3, 2016, the Board issued an Order
Granting Stay of Execution of the Decision for the purpose of allowing the Board time to review and
consider Respondent’s Petition for Reconsideration, which was filed November 1, 2016. On
November 13, 2016, the Board issued an Order Granting Reconsideration, with an Order Granting
Stay effective until the Board issues its Decision After Reconsideration. The parties were given

opportunity to submit written argument, and on January 26, 2017, oral arguments pursuant to Title 16

of the California Code of Regulations were heard in front of the Board and Administrative Law
Judge Erin Koch-Goodman.

FACTUAL FINDINGS
.7 urisdiction

1. Complainant filed the Second Amended Accusatiori and Petition to Revoke Probation in her
official capacity. Respondent timely filed a notice of defense.

2. The Board issued Physician’s and Surgeon’s Certificate No. A 122548 to respondent on August
17, 2012, That certificate expired on February 28, 2014, and has not been renewed. The Board
retains jurisdiction to discipline the certificate, (Bus. & Prof. Code, § 118.)

Respondent's Background

3. Respondent is 46 years old. He attended Golden West College and the University of California,
San Diego, for his undergraduate degree in biochemistry and cell biology. He received a Doctor
of Medicine degree from the University of California, Irvine, in June 2004, and passed the United
Stated Medical Licensing Examination the same year.

4. Respondent completed an internship in internal medicine at the Fresno program of the University
of California, San Francisco, School of Medicine, in 2005. He completed a residency program in
‘Physical Medicine and Rehabilitation at the University of Texas Southwestern in 2008, where he
was on probation for 22 of the 36 months he was in the program. He took and passed the written
cxamination to become board-certified by the American Board of Physical Medicine and
Rehabilitation but was not eligible to take the oral examination because the Board denied his
application for a physician’s and surgeon’s certificate. Respondent was accepted into a fellowship
training program in Spinal Cord Injury at Stanford University/Palo Alto Veterans Administration
Health Systems for the 2009/2010 year, but was unable to accept the fellowship, which requires a
California medical license. _

Procedural Background

5. Inan administrative action entitled, “In the Matter of the Statement of Issues Against Lien Jay
Kyri, M.D.,” Case No. 20-2010-205464,.the Board issued a Decision After Nonadoption,
effective March 23, 2012, in which respondent was issued a five-year probationary Physician’s
and Surgeon’s Certificate on various terms and conditions. The Decision After Nonadoption
explains the Board’s rationale for issuing a probationary certificate and imposing probationary
conditions:




Five years’ probation is the minimum necessary for the Board to monitor

" respondent with respect to the issues in this case. The issuance of a
probationary license will produce a positive effect for respondent and the
public, in that the imposition of probation with terms and conditions will
encourage on-going assessment, monitoring, therapy and self-reflection for
respondent, and ensures the public that the Board has put protections in place
to help ensure safe practice. (Ex. 1, pp. 31-32.) :

Complainant’s Allegations

6. 1In her Second Amended Accusation, complainant states causes for discipline against respondent

for engaging in dishonest or corrupt acts and making or signing false documents, based on
allegations that respondent sent electronic mail to Board staff under the name of a California
Highway Patrol (CHP) officer. Complainant also states a cause for discipline for unprofessional
conduct, based on allegations that respondent failed to comply with an order requiring him to
comply with probationary terms.

In her Petition to Revoke Probation, complainant states four causes for revocation against
respondent for failure to comply with probationary conditions and one cause for revocation for
failure to obey all laws. The causes for revocation are based on allegations that respondent (a)
failed to pay the cost of a psychiatric evaluation in the amount of $3,068.75, (b) failed to pay
probation monitoring costs, and (c) failed to maintain a current and renewed Physician’s and
Surgeon’s Certificate. The causes for revocation are also based on respondent’s failure to
successfully complete a Physician Assessment and Clinical Education (PACE) program after
having not practiced continuously as a physician for over 18 consecutive months, and on his.
having failed to practice medicine continuously for a period exceeding two years. Complainant
further alleges that respondent has failed to cooperate with the Board’s staff members as they .
performed their duties with respect to respondent’s probation.

The Relevant Conditions of Probation

3.

9.

In its Decision in Case No. 20-2010-205464, as a condition precedent to issuing respondent a
probationary certificate, the Board ordered respondent to undergo and complete a psychiatric
evaluation within 30 calendar days after March 23, 2012, the effective date of the Decision, and
to “pay the cost of all psychiatric evaluations and psychological testing. [} . . . [§]) Upon
completion of the condition precedent . . . [rlespondent shall be issued a probationary license .. .”
(Ex. [, p. 32)) ‘

The Decision placed 14 other conditions on respondcnt’s probationary certificate.

10. Condition 2 requires respondent to designate a practice monitor, subject to Board approval

“Respondent shaH pay all monitoring costs.” (Ex. 1, p. 33.)

11. Condition 6 reqmres respondent to obey all laws and all rules governing the practice of medicine

in California, and remain in compliance with all court and other orders.




12. Condition 8, entitled “General Probation Requirements,” provides, among other things, that
respondent shall keep the Board informed of address changes, shall not practice medicine in his -
place of residence, shall notify the Board of any travel outside California that lasts more than 30
days, and “shall maintain a current and renewed California physician’s and surgeon’s license.”
(Ex. 1, p. 36.) Condition 8 also provides, “Respondent shall comply with the Board’s probation
unit and all terms and conditions of this Decision.” (1bid.)

13. Condition 10 defines non-practice as “any period of time respondent is not practicing medicine as
defined in Sections 2051 and 2052 of the Business and Professions Code for at least 40 hours in a
calendar month in direct patient care, clinical activity or teaching, or other activity as approved
by the Board.” (Ex. I, pp. 36-37.) Condition 10 further provides:

In the event that respondent’s period of non-practice while on probation exceeds
18 calendar months, respondent shall successfully complete a clinical training
program that meets the criteria of Condition 18 of the current version of the
Board’s “Manual of Model Disciplinary Orders and Disciplinary Guidelines”
prior to resuming the practice of medicine.

Respondent’s period of non-practice while on probation shall not exceed two
(2) years.

Periods of non-practice will not apply to the reduction of the probationary term.

Periods of non-practice will relieve respondent of the responsibility to comply
with the probationary terms and conditions with the exception of this
condition and the following terms and conditions of probation: Obey All
Laws; and General Probation Requirements. (Ex. 1, p. 37.}

14. Condition 11 provides that for any violation of any term or condition of probation the Board may,
after giving respondent notice and an opportunity to be heard, revoke probation and carry out the
disciplinary order that was stayed.

15. Condition 13 prov1des that respondent “shall pay the costs associated with probation monitoring
each and every year of probation, as designated by the Board . . . . Such costs shall be payable to
the [Board] . . . no later than January 31 of each calendar year.” (Ex. 1, P. 38.)

16. Condition 14 requires respondent to “comply with all financial 0bligations (e. g.; probation costs)
not later than 120 calendar days prior-to the completion of probation.” (Ex. 1, p. 38.)

Respondent’s Acts Related to Allegations in the Second Amended Accusation

17. Based on testimonial and documentary evidence on this record, it appears more likely than not
that respondent sent electronic mail to Board staff members in Cerritos under the name of a
California Highway Patrol (CHP) officer, Officer Jeremy Tolen, in order to obtain information
about this case. Officer Tolen testified that the emails were not from him and explained why he
believes only respondent had the motive and knowledge to send the emails. After a period of
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time, responsibility for monitoring respondent’s probation was transferred from the Board’s
district office in Cerritos to the Board’s Sacramento office. Paulette Romero, Enforcement
Program Manager in the Sacramento office, testified that such a transfer was rare. She believes,
after her own investigation, that respondent sent the Officer Tolen emails. No staff members from
the Cerritos office testified, however. Respondent’s testimony on the subject of the emails was
somewhat confusing and, in part, unconvincing. But although complainant’s evidence carried a
degree of persuasive weight, in total the evidence did not establish clearly and convincingly that
respondent committed the alleged acts.

18. By violating certain terms of probation, resp‘ondeht failed to comply fully with an order imposing |

probationary conditions on his certificate. (See Factual Findings 22, 24, and 25.)

Respondent’s Acts Related to Allegations in the Petition to Revoke Probation

19. Respondent timely underwent a psychiatric evaluation, required as a condition precedent to his

probationary license issuing. The Board received a psychiatric report from Dr. David J. Sheffner,
M.D., on July 5, 2012, and a supplemental report on August 13, 2012. As noted in the Board’s
Probation Quarterly Report for the third quarter of 2012, “Dr. Sheffner found that Dr. Kyri’s
ability to practice medicine safely is not impaired by either mental illness or physical illness.”
(Ex. 6, p. 7.) The cost of the evaluation was $3,068.75. Respondent made payments toward that
cost but did not pay it in full. Under Condition 11 of his probation, respondent is relieved of the
responsibility to pay the balance pending his non-practice of medicine. (Factual Findings 13 and
21.)

20. Respondent has failed to pay all probation monitoring costs in January of each year while on-

probation, as required under probationary condition number 13. (Factual Finding 15.) As of the

" date of hearing, respondent had incurred probation monitoring costs in the amount of $17,420, of

21.

which he had paid $1,025.32. Under Condition 11 of his probation, respondent is relieved of the .
responsibility to pay the balance pending his non-practice of medicine. (Factual Findings 13 and
21) '

Probationary Condition 10, which provides relief from compliance with probationary conditions
during periods of non-practice, makes three exceptions. The first is that respondent is obligated to
comply with requirements delineated in Condition 10. The second is that respondent’s obligation
to comply with the law is not excused. The third is that compliance with General Probation
Requirements, which are found in Condition 8, is not excused. (Factual Finding 13.) The General
Probation Requirements include such items as keeping the Board informed of the licensee’s

~current address and of periods of time spent outside of California. It also contains the general

proposition that “Respondent shall comply with the Board’s probation unit and all terms and
conditions of this Decision.” (Factual Finding 12.) Complainant offered in evidence
correspondence from Board probationary staff arguing that this general provision of Condition 8
is excepted from the relief afforded under Condition 11, which excuses compliance with
probationary conditions during periods of non-practice of medicine. Complainant’s position is not
persuasive; it would render the grant of relief in Condition 11 illusory and the probationary order
arbitrary. To avoid that result, the provision in Condition 11 that Condition 8 still applies during




22.

23,

24,

periods of non-practice shall be construed to apply only to the specific requirements delineated in
Condition 8 (see Factual Finding 12), and not to the general statement that probationers must
comply with all terms and conditions of probation.

Respondent failed to maintain a current and renewed Physician’s and Surgeon’s Certificate,
allowing his certificate to expire on February 28, 2014. This violates one of the specific
requirements of Condition 8, a requirement that is not waived pending periods of non-practice.
Respondent testified that he received a disability renewal application by mail and submitted the
application and a $25 fee to the Board. He denies, however, that he is disabled, and testified that
he intends to comply with this requirement and pay the full renewal amount. Respondent did not
present evidence sufficient to excuse noncompliance with Condition 8.

Respondent failed to successfully complete a Physician Assessment and Clinical Education
(PACE) program after having not practiced continuously as a physician for over 18 consecutive
months. This is not a violation of probation, however. Condition 10 requires that respondent
complete a PACE course “prior to resuming the practice of medicine.” (Factual Finding 13.)
Respondent has not resumed the practice of medicine.

Respondent has failed to practice medicine continuously for a period exceeding two years. This
violates one of the requirements of Condition 10; Condition 10 is not waived pending periods of
non-practice. Respondent argued that the requirement should be waived because the Board
delayed issuing him a wallet license and wall certificate after the Decision After Non-Adoption
placing him on probation. Respondent testified that potential employers refused to hire him until
he presented them with a physical certificate, and that he had applied for hundreds of positions.

By letter dated JTune 17, 2013, Kevin Morris, then Inspector 11 at the Board’s Cerritos office,

wrote to respondent, after meeting with respondent and his counsel, that he had inquired of the

- Board’s Licensing Department, The Licensing Department informed Morris that the wallet

license and wall certificate had been mailed to respondent and had not been returned to sender.
Morris advised respondent to contact the Licensing Department to request a duplicate. (Ex. 6, p.
32.) It appears from the evidence that respondent did receive a certificate by at least late 2013.
Respondent did not adequately explain why he has not been able to obtain employment in the
medical field since that time. There is insufficient evidence on this record to warrant waiver of -

- the probationary requirement that respondent not exceed two years of non-practice of medicine.

25,

Respondent failed at times to cooperate with Board probationary staff. He acknowledged as much
when, in testimony, he agreed with the statements in a document entitled Addendum to June 3,
2013 Quarterly Declaration of Lien J. Kyri. That document includes a statement that he
completed quarterly probation reports in a manner constituting a “form of peaceful civil protest,”
and a statement that “I recognize my obligation to cooperate with the MBC to ensure a smooth
probation, so that I may ultimately obtain a clear license to practice medicine. I regret any
confusion from my prior quarterly declarations and will full{y] comply with all reasonable MBC

requests.” (Ex. 17.) Evidence of respondent’s leaving frequent voicemail messages and sending

The addendum appears fo rclale to a quarterly. report respohdent submilted. (See Ex. 6.) In substance it comports with other

testimony offered by respondent at- this hearing. Respondent offered conflicting and rather unpersuasive testimony about knowing who

authored the addendurmn, or whether he or his attomey authored it. But respondent testificd that the statements in the addendum are accurate,

other than statements regarding aliases.




complaints to Board staff about the probationary process does not support the allegation that
respondent failed to cooperate; respondent is entitled, while complying with probationary
conditions, to voice objections to the process. Nor did respondent fail to cooperate by disagreeing
with staff’s interpretation of the timing requirements for the payment of certain costs, e.g., for
respondent’s psychiatric examination. Respondent’s interpretation that Condition 10 stayed
certain payment requirements during periods of non-practice was reasonable and, with respect to
certain payment obligations, correct.

Other Mitigation and Rehabilitation

26. Respondent testified that since being placed on probation he has been unable to procure

employment to practice medicine, which he attributes to the Board’s failure to provide him with
a wallet license and wall certificate and to his unwillingness to continue applying because he
believes employers will not hire someone with a revoked license. He has worked as a security
guard at Disneyland, and is concerned about ever being able to obtain a job. '

LEGAL CONCLUSIONS

Burden of Proof

1.

With respect to the Second Amended Accusation, complainant has the burden of proving that
discipline is warranted by clear and convincing evidence to a reasonable certainty. (Evid. Code, §
115; see Ettinger v. Bd. of Medical Quality Assurance (1982) 135 Cal.App.3d 853, 856; Imports
Performance v. Dept. of Consumer Affairs, Bur. of Automotive Repair (2011) 201 Cal.App.4th

- 911) ' '

With respect to the Petition to Revoke Probation, while complainant still bears the burden, the
standard of proof is lower. In a proceeding to revoke a criminal probation, the standard of proof is
preponderance of the evidence. (People v. Rodriguez (1990) 51 Cal.3d 437.) The standard of
proof for a petition to revoke probation of a professional license should be no higher than that
required to establish a probation violation in a criminal matter. Thus, the preponderance of the
evidence standard applies to the petition. ' '

Applicable Authority

3. The Board’s highest priority is to protect the public. (Bus. & Prof, Code, § 2229.)2 The Board is

responsible for enforcing the disciplinary and criminal provisions of the Medical Practice Act and

- “suspending, revoking, or otherwise limiting certificates after the conclusion of disciplinary

actions.” (§ 2004.) After a disciplinary hearing, the Board may revoke a practitioner’s license,
place the practitioner on probation and require payment of costs of probation monitoring, and
take “any other action . . . in relation to discipline as part of an order of probation, as the [B]oard

‘or an administrative law judge may deem proper.” (§ 2227.)

Further statutery references are (o the Business and professions code excepl where otherwise stales




" 4. The Board may take action against a licensee for unprofessional conduct, which includes “[t[he
commission of any act involving dishonesty or corruption which is substantially related to the
qualifications, functions, or duties of a physician and surgeon.” (§ § 2234, subd. (c),490.)
Unprofessional conduct also includes “[k]nowingly making or signing any certificate or other
document directly or indirectly related to the practice of medicine . ... which falsely represents the
existence or nonexistence of a state of facts .. ..” (§ 2261.)

Cause for Discipline in the Second Amended Accusation

5. Cause does not exist to suspend or revoke respondent’s license for engaging in dishonest or
corrupt acts under section 2234, subdivision (e), in that complainant did not establish by clear and
convincing evidence that respondent sent electronic mail to Board staff under the name of a
California Highway Patrol (CHP) officer, as set forth in Factual Findings 6 and 17.

6. Cause does not exist to suspend or revoke respondent’s license for making or signing false
documents under section 2261, in that complainant did not establish by clear and convincing
evidence that respondent sent electronic mail to Board staff under the name of a California
Highway Patrol (CHP) officer, as set forth in Factual Findings 6 and 17.

7. Cause exists to suspend or revoke respondent’s license under section 2234, based on respondent’s
failure to comply with a probationary order and his failure to cooperate with Board probationary
staff, as set forth in Factual Fmdmgs 5 through 16, 18, 22, and 24, and Legal Conclusions 10, 12,
and 13.

Cause for Revocation in the Petition to Revoke Probation

8. Cause does not exist to revoke probation, impose the stayed disciplinary order, and revoke the
certificate, under the Decision After Nonadoption effective March 23, 2012, based on
respondent’s failure to pay the cost of a psychiatric evaluation, as payment is not yet due under
Condition 10 of the Board’s probationary order, as set forth in Factual Findings 5, 7 through 16,
19, and 21.

9. Cause does not exist to revoke probation, impose the stayed disciplinary order, and revoke the
certificate, under the Decision After Nonadoption effective March 23, 2012, based on
respondent’s failure to pay probation monitoring costs, as payment is not yet due under Condition
10 of the Board’s probationary order, as set forth in Factual Findings 5, 7 through 16, 20, and 21.

10. Cause exists to revoke probation, impose the stayed disciplinary order, and revoke the certificate,
under the Decision After Nonadoption effective March 23, 2012, based on respondent’s failure to
maintain a current and renewed Physician’s and Surgeon’s Certificate, as set forth in Factual
Findings 5, 7 through 16, 21, and 22.

11. Cause does not exist to revoke probation, impose the stayed disciplinary order, and revoke the
certificate, under the Decision After Nonadoption effective March 23, 2012, based on
respondent’s failure to successfully complete a Physician Assessment and Clinical Education
(PACE) program after having not practiced continuously as a physician for over 1§ consecutive
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12.

13.

months, because respondent has not been practicing medicine and is only required to complete
the course before he resumes the practice of medicine, as set forth in Factual Findings 5, 7
through 16, 21, and 23. '

Cause exists to revoke probation, impose the stayed disciplinary order, and revoke the certificate,
under the Decision after Nonadoption effective March 23, 2012, based on respondent’s failure to
practice medicine continuously for a period exceeding two years, as set forth in Factual Findings
5, 7 through 16, 21, and 24,

Cause exists to revoke probation, impose the stayed disciplinary order, and revoke the certificate,
under the Decision After Nonadoption effective March 23, 2012, based on respondent’s failure to
cooperate with the Board’s staff members regarding their monitoring of his compliance with
probationary conditions, as set forth in Factual Findings 5, 7 through 16, 21, and 25.

14. Based on Factual Findings 5 through 26 and Legal Conclusions 7, 10, 12, and 13, revoking

I5.

probation, imposing the stayed disciplinary order, and revoking the certificate would appear
warranted. Respondent’s certificate was issued on a probationary basis. The Board explaiiied its
rationale in its Decision After Nonadoption, effective March 23, 2012. (Factual Finding 5.) The
conditions were designed to allow respondent to demonstrate to the Board, through his practice as
a physician and through compliance with other conditions, that an unrestricted certificate would -
eventually be warranted. Respondent has not practiced as a physician since the Decision After
Nonadoption issued and since probation began in the summer of 2012. Respondent has, by not
working as a physician, failed to demonstrate to the Board that he can practice medicine safely.

‘Respondent’s reasons for allowing his certificate to expire and for not practicing medicine were
p g P p g

not persuasive, particularly with reference to the past three years, after, according to undisputed
evidence, he received a wall certificate and wallet license. (Factual Findings 22 and 24.

At the January 26, 2017 hearing for oral arguments regarding Respondent’s Petition for
Reconsideration, Respondent expressed his frustrations with dealing with Board staff and others
in regards to his probationary terms and with being unjustly labeled as having a mental
illness/disability. Respondent testified that he was “never given the opportunity ... to realize
[his] dream as a doctor,” when all he ever wanted to do was provide care for others. (Transcript
of Hearing, p. 14). While the Board rccognizes Respondent’s passion and commitment to the
practice of medicine, it cannot simply ignore the fact that Respondent failed to comply with the
terms of his probation and the Board’s probation staff: (1) Respondent failed to cooperate with
Board staff; (2) Respondent failed to maintain a current and renewed Physician’s and Surgeon’s
Certification; (3) Respondent exceeded the two year limit for perieds of non-practice while on
probation. The Board has serious concerns with Respondent’s ability to adhere to the rules and
conditions placed upon him, and in turn, is concerned with the public’s safety if Respondent is
allowed to practice medicine. » -

16. The Board does not seek to punish Respondent for his prior violations of probation since the

priority and focus is on protecting the public. (Section 2229). - The Board must consider what
level of penalty, if any, is appropriate here. Although outright revocation would appear
warranted, the Board places great weight on Respondent’s desire to move forward and
demonstrate to the Board his ability to safely practice medicine. Whﬂe Respondent’s violations
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of probation do not invelve direct patient harm, the Board is troubled by Respondent’s history of
aggressive and intimidating verbal interactions with Board staff and the public. (R. at pp. 28-30).
Based on the evidence reviewed, Respondent would benefit from taking classes in anger
management as well as interpersonal skills and conflict resolution. Taking such courses in
addition to participating in psychotherapy will ensure Respondent has the proper coping skills to
deal with his frustrations and will ensure the public is adequately protected. As previously
stated, Respondent has not practiced as a physician in the state of California at all since his
probationary license was issued in 2012. 1In fact, because Respondent has not demonstrated his
ability to adhere to the provisions of his probationary license, the only way the public can be
protected is to place him on a period of probation under the watchful eyes of the Board’s
probation staff. It is also more than appropriate that in addition to the aforementioned courses,
Respondent’s probation contain the same terms and conditions that were imposed upon him in

2012 when the Board issued him a probationary license. Respondent testified that he is “willing
to follow every regulation necessary,” and the Board sincerely hopes he keeps true to his word.
(R. at p. 36). :

ORDER

* The probationary order that the Board issued in Case No 20-2010-205464 is revoked, the
disciplinary order that was stayed by that order is imposed, and Physician’s and Surgeon’s
Certificate No. A 122548, issued to respondent Lien Jay Kyri, M.D. is revoked. However, the
revocation of Respondent’s license is stayed, and Respondent is placed on probation for five (5)
years upon the following terms and conditions:

1. Psychotherapy. Within 60 calendar days of the effective date of this Decision, respondent
shall submit to the Board or its designee for prior approval the name and qualifications of a
California-licensed board certified psychiatrist or a licensed psychologist who has a doctoral
degree in psychology and at least five years of postgraduate experience in the diagnosis and
treatment of emotional and mental disorders. Upon approval, respondent shall undergo
treatment twice a month with the Board approved clinician. Respondent shall undergo and
continue psychotherapy treatment, including any modifications to the frequency of - '
psychothcrapy, until the Board or its designec deems that no further psychotherapy is
necessary. ' _

The psychotherapist shall consider any information provided by the Board or its designee and
any other information the psychotherapist deems relevant and shall furnish a written
evaluation report to the Board or its designee. Respondent shall cooperate in providing the
psychotherapist any information and documents that the psychotherapist may deem pertinent.

Respondent shall have the treating psychotherapist submit quarterly status reports to the
Board or its designee. The Board or its designee may require respondent to undergo
psychiatric evaluations by a Board-appointed board certified psychiatrist. If, at any time
prior to the completion of probation respondent is found to be mentally unfit to practice
medicine by his treating psychotherapist, Respondent shall immediately cease the practice of
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medicine within three (3) calendar says after being so notified, and may not resume practice
until notified by the Board. During this period of non-practice, Respondent shall not engage
in any practice for which a license issued by the Board is required until the Board has notified
respondent that a mental health determination permits respondent to resume practice. This
period of non-practice shall not apply to the reduction of this probationary time period.

Respondent shall pay the cost of all psychotherapy and psychiatric treatment and/or
evaluations. |

. Interpersonal Skills Course/Program. Within 60 calendar days from the effective date of
this Decision, respondent shall enroll in an Interpersonal Skills course/program approved in
advance by the Board or its designee. Within 90 days from the effective date of this
Decision, respondent must begin attendance in the Board-approved course. Failure to
complete the entirc course/program no later than six (6) months after respondent’s initial
enrollment shall constitute a violation of probation unless the Board or its designee agrees in
writing to a later time for completion. This course shall be at respondent’s expense and shall
be in addition to the Continuing Medical Education (CME) requirements for renewal of
licensure. :

Respondent shall submit a certification of successful completion to the Board or its designee
not later than 15 calendar days after successfully completing the course, or not later than 15
calendar days after the effective date of the Decision, whichever is later.

. Conflict Resolution Course/Program. Within 60 calendar days from the effective date of
this Decision, respondent shall enroll in a Conflict Resolution course/program approved in
advance by the Board or its designee. Within 90 days from the effective date of this
Decision, respondent must begin attendance in the Board-approved course. Failure to
complete the entire course/program no later than six (6) months after respondent’s initial
enrollment shall constitute a violation of probation unless the Board or its designee agrees in
writing to a later time for completion. This course shall be at respondent’s expense and shall
be in addition to the Continuing Medical Education (CME) requirements for renewal of
licensure.

Respondent shall submit a certification of successful completion to the Board or its designee
not later than 15 calendar days after successfully completing the course, or not later than 15
calendar days after the effective date of the Decision, whichever is later. -

. Anger Management Course/Program. Within 60 calendar days from the effective date of
this Decision, respondent shall enrolf in an Anger Management course/program approved in
advance by the Board or its designee. Within 90 days from the effective date of this
Decision, respondent must begin attendance in the Board-approved course. Failure to
complete the entire course/program no later than six (6) months after respondent’s initial
enrollment shall constitute a violation of probation unless the Board or its designee agrees in
writing to a later time for completion. This course shall be at respondent’s expense and shall
be in addition to the Continuing Medical Education (CME) requirements for renewal of
licensure.
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Respondent shall submit a certification of successful completion to the Board or its designee
not later than 15 calendar days after successfully completing the course, or not later than 15
calendar days after the effective date of the Decision, whichever is later.

. Monitoring — Practice. Within 30 calendar days of the effective date of this Decision,
respondent shall submit to the Board or its designee for prior approval as a practice monitor,
the name and qualifications of one or more licensed physicians and surgeons whose licenses
are valid and in good standing, and who are preferably American Board of Medical
Specialties (ABMS) certified. A monitor shall have no prior or current business or personal
relationship with respondent, or other relationship that could reasonably be expected to
compromise the ability of the monitor to render fair and unbiased reports to the Board,
including but not limited to any form of bartering, shall be in respondent’s field of practice,
and must agree to serve as respondent’s monitor. Respondent shall pay all monitoring costs.

The Board or its designee shall provide the approved monitor with copies of all prior
Decisions, and a proposed monitoring plan. Within 15 calendar days of receipt of the
Decisions and proposed monitoring plan, the monitor shall submit a signed statement that the
monitor has read the Decisions, fully understands the role of a monitor, and agrees or
disagrees with the proposed monitoring plan. If the monitor disagrees with the proposed
monitoring plan, the monitor shall submit a revised monitoring plan with the signed statement
for approval by the Board or its designee.

Within 60 calendar days of the effective date of this Decision, and continuing throughout
probation, respondent’s practice shall be monitored by the approved monitor, Respondent
shall make all records available for immediate inspection and copying on the premises by the
monitor at all times during business hours and shall retain the records for the entire term of
probation. '

If respondent fails to obtain approval of a monitor within 60 calendar days of the effective
date of this Decision, respondent shall receive a notification from the Board or its designee to
cease the practice of medicine within three (3) calendar days after being so notified.
Respendent shall cease the practice of medicine until a monitor is approved to provide
monitoring responsibility.

The monitor shall submit a quarterly written report to the Board or its designee, which
includes an evaluation of respondent’s performance, indicating whether respondent’s

~ practices are within the standards of practice of medicine, and whether respondent is
practicing medicine safely. It shall be the sole responsibility of respondent to ensure that the
monitor submits the quarterly written reports to the Board or its designee within 10 calendar
days after the end of the preceding quarter.

If the monitor resigns or is no longer available, respondent shall, within 5 calendar days of
such resignation or unavailability, submit to the Board or its designee, for prior approval, the
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name and qualifications of a replacement monitor who will be assuming that responsibility
within 15 calendar days. If respondent fails to obtain approval of a replacement monitor
within 60 calendar days of the resignation or unavailability of the monitor, respondent shall
receive a notification from the Board or its designee to cease the practice of medicine within
three (3) calendar days after being so notified Respondent shall cease the practice of medicine
until a replacement monitor is approved and assumes monitoring responsibility.

In lieu of a monitor, respondent may participate in a professional enhancement program
approved in advance by the Board or its designee that includes, at minimum, quarterly chart
review, semi-annual practice assessment, and semi-annual review of professional growth and
education. Respondent shall participate in the professional enhancement program at
respondent’s expense during the term of probation.

. Solo Practice Prohibition. Respondent is prohibited from engaging in the solo practice of
medicine. Prohibited solo practice includes, but is not limited to, a practice where: 1)
respondent merely shares office space with another physician but is not affiliated for purposes
of providing patient care; or 2) respondent is the sole physician practitioner at that location.

If respondent fails to establish a practice with another physician or secure employment in an
appropriate practice setting within 60 calendar days of the effective date of this Decision,
respondent shall receive a notification from the Board or its designee to cease the practice of
medicine within three (3) calendar days after being so notified. The respondent shall not -
resume practice until an appropriate practice setting is established.

If during the course of the probation, the respondent’s practice setting changes and the
respondent is no longer practicing in a setting in compliance with this Decision and Order, the
respondent shall notify the Board or its designee within 5 calendar days of the practice settmg
change. If respondent fails to establish a practice with another physician or secure
employment in an appropriate practice setting with 60 calendar days of the practice setting
change, respondent shall receive a notification from the Board or its designee to cease the
practice of medicine within three (3) calendar days after being so notified. The respondent
shall not resume prictice until an appropriate practice setting is established.

Clinical Competence Assessment Program. Respondent shall enroll in a clinical
competence assessment program approved in advance by the Board or its designee once he
has secured employment and before he begins work. Respondent shall successfully complete
the program not later than six (6) months after respondent’s initial enrollment unless the
Board or its designee agrees in writing to an extension of that time,

The program shall consist of a comprehensive assessment of respondent’s physical and
mental health and the six general domains of clinical competence as defined by the

- Accreditation Council on Graduate Medical Education and American Board of Medical
Specialties pertaining to respondent’s current or intended area of practice. The program shall
take into account date obtained from the pre-assessment, self-report forms and interview,
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and the Decision(s), Accusation(s), and any other information that the Board or its designee
deems relevant. The program shall require respondent’s on-site participation for a minimum
of 3 and no more than 5 days as determined by the program for the assessment and clinical
education evaluation. Respondent shall pay all expenses associated with the clinical
competence assessment program.

At the end of the evaluation, the program will submit a report to the Board or its designee
which unequivocally states whether the respondent has demonstrated the ability to practice
safely and independently. Based on respondent’s performance on the clinical competence
assessment, the program will advise the Boards or its designee of its recommendation(s) for
the scope and length of any additional education or clinical training, evaluation or treatment
for any medical condition or psychological condition, or anything else affecting respondent’s
practice of medicine. Respondent shall comply with the program’s recommendations.

Determination as to whether respondent successfully completed the clinical competence
assessment program is solely within the program’s jurisdiction.

If respondent fails to enroll, participate in, or successfully complete the clinical competence
assessment program within the designated time period, respondent shall receive a notification
from the Board or its designee to cease the practice of medicine within three (3) calendar days
after being so notified. The respondent shall not resume the practice of medicine until
enroliment or participation in the outstanding portions of the clinical competence assessment .
program have been completed. If the respondent did not successfully complete the clinical
competence assessment program, the respondent shall not resume the practice of medicine
until a final decision has been rendered on the Accusation and/or a Petition to Revoke
Probation. The cessation of practice shall not apply to the reduction of the probaticnary time
period.

8. Notification. Within seven (7) days of thé effective date of this Decision, the respondent
shall provide a true copy of this Decision and Statement of Issues to the Chief of Staff or the
Chief Executive Officer at every hospital where privileges or membership are extended to
respondent, at any other facility where respondent engages in the practice of medicine,
including all physician and locum tenens registries or other similar agencies, and to the Chicef
Executive Officer at every insurance carrier, which extends malpractice insurance coverage to

- respondent. Respondent shall submit proof of compliance to the Board or its designee within
‘15 calendar days. This condition shall apply to any change(s) in hospitals, other facilities, or
insurance carrier.

9. Supervision of Physician Assistants and Advanced Practice Nurses. During probation,
respondent is prohibited from supervising physician assistants and advanced practice nurses.

10. Obey All Laws. Respondent shall obey all federal, state, and local laws, all rules governing

the practice of medicine in California, and remain in full compliance with any court ordered
criminal probation, payments, and other orders.
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11. Quarterly Declarations. Respondent shall submit quarterly declarations under penalty of
perjury on forms provided by the Board, stating whether there has been compliance with all
the conditions of probation. Respondent shall submit quarterly declaratlons not later than 10
calendar days after the end of the preceding quarter.

12. General Probation Requirements.
Compliance with Probation Unit
Respondent shall comply with the Boards probation unit.

Address Changes :

Respondent shall, at all times, keep the Board informed of respondent’s busmess and
residence addresses, email address (if available), and telephone number. Changes of such
addresses shall be immediately communicated in writing to the Board or its designee. Under
no circumstances shall a post office box serve as an address of record, except as allowed by
Business and Professions Code section 2021(b).

Place of Practice 7

Respondent shall not engage in the practice of medicine in respondent’s or patient’s place of
residence, unless the patient resides in a skilled nursing facﬂ]ty or other 31mllarly llcensed
facility.

License Rencwal
Respondent shall malntaln a current and renewed California physn:lan S surgeon s license.

Travel or Residence Outside California

Respondent shall immediately inform the Board or its designee, in writing, of travel to any
areas outside the jurisdiction of California which lasts, or it contemplated to last, more than
thirty (30) calendar days. :

~ In the event respondent should leave the State of California to reside or to practice,
respondent shall notify the Board or its designee in writing 30 calendar days prior to the dates
of departure and return.

13. Interview with the Board or its Designee. Respondent shall be available in person upon
request for interviews either at respondent’s place of business or at the probation unit office,
with or without prior notice throughout the term of probation.

14. Non-practice While on Probation. Respondent shall notify the Board or its designee in
- writing within 15 calendar days of any periods of non-practice lasting morc than 30 calendar
days and within 15 calendar days of respondent’s return to practice. Non-practice is defined -
as any period of time respondent is not practicing medicine as defined in Business and
Professions Code sections 2051 and 2052 for at least 40 hours in a calendar month in direct

15




13.

16.

17.

patient care, clinical activity or teaching, or other activity as approved by the Board. If
respondent resides in California and is considered to be in non-practice, respondent shall
comply with all terms and conditions of probation. All time spent in an infensive training
program which has been approved by the Board or its designee shall not be considered non-
practice and does not relieve respondent from complying with all the terms and conditions of
probation. Practicing medicine in another state of the United States or Federal jurisdiction
while on probation with the medical licensing authority of that state or jurisdiction shall not
be considered non-practice. A Board-ordered suspension of practice shall not be considered

-as a period of non-practice.

In the event respondent’s period of non-practice while on probation exceeds 18 calendar
months, respondent shall successfully complete the Federation of State Medical Board’s
Special Purpose Examination, or, at the Board’s discretion, a clinical competence assessment
program that meets the criteria of Condition [8 of the current version of the Board’s “Manual
of Model Disciplinary Orders and Disciplinary Guidelines” prior to resuming the practice of’
medicine. '

Respondent’s period of non-practice while on probation shall not exceed two.(Z) years.
Periods of non-practice will not apply to the reduction of the probationary term.

Periods of non-practice for a respondent residing outside California, will relieve respondent of
the responsibility to comply with the probationary terms and conditions with the exception of
this condition and the following terms and conditions of probation: Obey All Laws; General
Probation Requirements; Quarterly Declarations; Abstain from the Use of Alcohol and/or
Controlfed Substances; and Biological Fluid Testing.

Completion of Probation. Respondent shall comply with all financial obligations (e.g.,
restitution, probation costs) not later than 120 calendar days prior to the completion of
probation. Upon successful completion of probation, respondent’s certificate shall be fully
restored.

Violation of Probation. Failure to fully comply with any term or condition of probation is a
violation of probation. If respondent violates probation in any respect, the Board, after
giving respondent notice and the opportunity to be heard, may revoke probation and carry out
the disciplinary order that was stayed. If an Accusation, or Petition to Revoke Probation, or
an Interim Suspension Order is filed against respondent during probation, the Board shall
have continuing jurisdiction until the matter is final, and the period of probation shall be
extended until the matter is final. '

License Surrender. Following the effective date of this Decision, if respondent ceases
practicing du€ to retirement or health reasons or is otherwise unable to satisfy the terms and
conditions of probation, respondent may request to surrender his or her license. The Board
reserves the right fo evaluate respondent’s request and to exercise its discretion in determining
whether or not to grant the request, or to take any other action deemed appropriate and
reasonable under the circumstances. Upon formal acceptance of the surrender, respondent
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18.

shall within 15 calendar days deliver respondent’s wallet and wall certificate to the Board or
its designee and respondent shall no longer practice medicine. Respondent will no longer be
subject to the terms and conditions of probation. If respondent re-applies for a medical
license, the application shall be treated as a petition for reinstatement of a revoked certificate.

Probation Monitoring Costs. Respondent shall pay the costs associated with probation
monitoring each and every year of probation, as designated by the Board, which may be
adjusted on an annual basis. Such costs shall be payable to the Medical Board of California
and delivered to the Board or its designee no later than January 31 of each calendar year.

This Decision shall become effective at 5:00 p.m. on _May 19, 2017 .

i

Jamie Wfight, J.D., Chair
Panel A

IT IS SO ORDERED _ April 20, 2017 .
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BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
‘In the Matter of the Second Amended )
Accusation and Petition to Revoke Probation)
Against: )
_ ) '
LIEN JAY KYRI, M.D. ) MBC File No. 800-2014-007598
) .
Physician's and Surgeon's ) OAH No: 2014120806
Certificate No. A 122548 )
| )
Respondent )

ORDER GRANTING RECONSIDERATION

The proposed decision of the administrative law judge in the above captioned matter was
adopted by the Board on October 11, 2016, and was to become effective on November 10, 2016.
A Petition for Reconsideration under Government Code Section 11521 was filed in a timely
manner by respondent, An Order Granting Stay was issued until November 18, 2016.

The petition for reconsideration having been read and considered, the Board hereby orders
reconsideration, The Board itself will reconsider the case based upon the entire record of the
proceeding, including the transcript. Both complainant and respondent will be afforded the
opportunity to present written argument to the Board. You will be notified -of the time for
submitting written argument.” In addition to written argument, oral argument may be
scheduled if any parfy files with the Board, a wriiten request for oral argument within 20
days from the date of this notice. 1fa timely request is filed, the Board will serve all parties with
written notice of the time, date and place of oral arguments. The Board directs the parties
attention to Title 16 of the California Code of Regulations, Scctions 1364.30 and 1364.32 for
additional requirements regarding the submission of oral and written argument.

Your right to argue any matter is not limited, however, no new evidence will be heard.
The Board is particufarly interested in the reconsideration of the penalty order.

The decision with an effective date of November 18, 2016 is stayed. This stay shall

remain in effect until the Board issues its decision after reconsideration. For its own use, the
“Board has ordered a copy of the hearing transcript and exhibits. At your own expense, you may -

order a copy of the transcript by contacting the transceript clerk at;

Kennedy -Court Reporters Inc, (714) 835-0366
920 W. 17th St.
Santa Ana, CA 92706




To order a copy of the exhibits, please submit a written request to this Board.

The address for serving written argument on the Board is:

' Richard M. Acosta, Discipline Coordination Unit
Medical Board of California
2005 Evergreen Street, Suite 1200

Sacramento, CA 95815-3831
Please submit an original and 1 copy.

IT IS SO ORDERED: November 15, 2016

Medical Board of California




BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNTA

In the Matter of the Second Amended Accusation
and Petition to Revoke Probation Against:

' MBC No. 800-2014-007598
LIEN JAY KYRI, M.D. OAH No. 2014120806
Physician’s and Surgeon’s ORDER GRANTING STAY
Certificate No. A 122548 _ ;
(Government Code Section 11521)

Respondent

Arcine Mananian, Esq., on behalf of respondent, Lien Jay Kyri, M.D., has filed a
Request for Stay of execution of the Decision in this matter with an effective date of November
10, 2016.

Execution is stayed untit November 18, 2016. .

This stay is granted solely for the purpose of allowing the Board time to review and
consider the Petition for Reconsideration.

DATED: November 3, 2016

Kimberly K#{chmeyer %

Executive Director
Medical Board of California




BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Second Amended )
Accusation and Petition to Revoke )
Probation Against: )
- )
LIEN JAY KYRI, M.D. } Case No. 800-2014-007598
) :
Physician's and Surgeon’s ) OAIH No. 2014120806
Certificate No. A 122548 )
)
Respondent )
)
DECISION

The attached Proposed Decision is hereby adopted as the Decision and
Order of the Medical Board of California, Department of Consumer Affairs,
State of California. :

This Decision shall become effective at 5:00 p.m. on November 10, 2016.

IT IS SO ORDERED October 11, 2016.

MEDICAL BOARD OF CALIFORNIA

e Lo
Jamic Wright, JD, Chair
Panel A




BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Second Amended
Accusation and Petition to Revoke Probation Case No. 800-2014-007598
Against: :
OAH No. 2014120806
LIEN JAY KYRI, M.D,,

Physician’s and Surgeon’s
Certificate No, A 122548,

Respondent.

PROPOSED DECISION

Howard W. Cohen, Administrative Law Judge, Office of Administrative Hearings,
State of California, heard this matter on August 22, 23, and 24, 2016, in Los Angeles.

Tan N. Tran, Deputy Aftorney General, represented complainant Kimberly
Kirchmeyer, Executive Director of the Medical Board of California (Board), Department of
Consumer Affairs, State of California.

Arcine Mananian and Michael Anderson, Attorneys at Law, represented respondent
Lien Jay Kyri, M.D. :

Oral and documentary evidence was received, The record was closed and the matter
was submitted on August 24, 2016.

Amendment to Accusation

During the hearing, on complainant’s motion and over respondent’s objection, the
Third Cause for Discipline in the Second Amended Accusation was amended as follows: to
the end of Paragraph 12, on page 5, line 2, was added, “Respondent is also subject to
disciplinary action under section 2234 of the Business and Professions Code, as follows:
during the course of respondent’s probation, respondent has shown hostility and a lack of
cooperation to obey or comply with his probationary requirements and directives from Board
staff and law enforcement. Board staff felt threatened by respondent’s actions and transterred
respondent’s probation matter.”




FACTUAL FINDINGS
Jurisdiction

1. Complainant filed the Second Amended Accusation and Petition to Revoke
Probation in her official capacity. Respondent timely filed a notice of defense. '

2. The Board issued Physician’s and Surgeon’s Certificate No. A 122548 to _
respondent on August 17, 2012, That certificate expired on February 28, 2014, and has not been
renewed. The Board retains jurisdiction to discipline the certificate, (Bus. & Prof. Code, § 118.)

Respondent’s Background

3. Respondent is 46 years old. He attended Golden West College and the University
of California, San Diego, for his undergraduate degree in biochemistry and cell biology. He
received a Doctor of Medicine degree from the University of California, Irvine, in June 2004,
and passed the United Stated Medical Licensing Examination the same year,

4. Respondent completed an internship in internal medicine at the Fresno program
of the University of California, San Francisco, School of Medicine, in 2005. He completed a
residency program in Physical Medicine and Rehabilitation at the University of Texas
Southwestern in 2008, where he was on probation for 22 of the 36 months he was in the
program. He took and passed the written examination to become board-certified by the
American Board of Physical Medicine and Rehabilitation but was not eligible to take the oral
examination because the Board denied his application for a physician’s and surgeon’s
certificate. Respondent was accepled into a fellowship training program in Spinal Cord Injury at
Stanford University/Palo Alto Veterans Administration Health Systems for the 2009/2010 year,
but was unable to accept the fellowship, which requires a California medical license.

Procedural Background

5. In an administrative action entitled, “In the Matier of the Statement of [ssucs
Against Lien Jay Kyri, M.D.,” Case No. 20-2010-205464, the Board issued a Decision After
Nonadoption, effective March 23, 2012, in which respondent was issued a five-year
probationary Physician’s and Surgeon’s Certificate on various terms and conditions. The
Decision After Nonadoption explains the Board’s rationale for issuing a probationary certificate
and imposing probationary conditions:

IYive years® probation is the minimum necessary for the Board to monitor
respondent with respect to the issues in this case. The issuance of a
probationary license will produce a positive effect for respondent and the
public, in that the imposition of probation with terms and conditions will
gncourage on-going assessment, monitoring, therapy and self-reflection
for respondent, and ensures the public that the Board has put protections
in place to help ensure safe practice. (Ex. 1, pp. 31-32.)




-Complainant's Allegations

6. In her Second Amended Accusation, complainant states causes for discipline
against respondent for engaging in dishonest or corrupt acts and making or signing false
documents, based on allegations that respondent sent electronic mail to Board staff under the
name of a California Highway Patrol (CHP) officer. Complainant also states a cause for
discipline for unprofessronal conduct, based on allegations that respondent failed to comply
with an order requiring him to comply with probationary terms,

7. In her Petition to Revoke Probation, complainant states four causes for
revocation against respondent for failure to comply with probationary conditions and one cause
for revoeation for failure to obey all laws. The causes for revocation are based on allegations
that respondent (a) failed to pay the cost of a psychiatric evaluation in the amount of $3,068.75,
(b) failed to pay probation monitoring costs, and (c) failed to maintain a current and renewed
Physician’s and Surgeon’s Certificate. The causes for revocation are also based on respondent’s
failure to successfully complete a Physician Assessment and Clinical Education (PACE)
program after having not practiced continuously as a physician for over 18 consecutive months,
and on his having failed to practice medicine continuously for a period exceeding two years.

- Complainant further alleges that respondent has failed to cooperate with the Board’s staff
members as they performed their duties with respect to respondent’s probation,

The Relevant Conditions of Probation

8. In its Decision in Caee No. 20-2010-205464, as a Condltlon precedent to issuing
respondent a probationary certificate, the Board ordered respondent t¢ undergo and complete a
psychiatric evaluation within 30 calendar days after March 23, 2012, the effective date of the
Decision, and to “pay the cost of all psychiatric evaluations and psychological testing. [¥] .

[1] Upon completion of the condition precedent . . . [rjespondent shall be issued a probationary
license . .. .” (Ex. 1, p. 32.) :

9. The Decision placed 14 other conditions on respondent’s probationary
certificale. '
10. Condition 2 requires respondent to designate a practice monitor, subject to

Board approval. “Respondent shall pay all monitoring costs.” (Ex. 1, p. 33.)

11.  Condition 6 requires respondent to obey all laws and all rules governing the
practice of medicine in California, and remain in compliance with all court and other orders.

12. . Condition 8, entitled “General Probation Requirements,” provides, among other
things, that respondent shall keep the Board informed of address changes, shall not practice
medicine in his place of residence, shall notify the Board of any travel outside California that
lasts more than 30 days, and “shall maintain a current and renewed California physician’s and
surgeon’s license.” (Ex. 1, p. 36.) Condition 8 also provides, “Respondent shall comply with the
Board’s probation unit and all terms and conditions of this Decision.” ({bid.)




13.  Condition 10 defines non-practice as “any period of time respondent is not
practicing medicine as defined in Sections 2051 and 2052 of the Business and Professions Code
for at least 40 hours in a calendar month in direct patient care, clinical activity or teaching, or
other activity as approved by the Board.” (Ex. 1, pp. 36-37.) Condition 10 further provides:

In the event that respondent’s period of non-practice while on probation
exceeds 18 calendar months, respondent shall successfully complete a
clinical training program that meets the criteria of Condition 18 of the
current version of the Board’s “Manual of Model Disciplinary Orders and
Disciplinary Guidelines” prior to resuming the practice of medicine.

Respondent’s period of non-practice while on probation shall not exceed
two (2) years.

Periods of non-praétice will not apply to the reduction of the probationary
term.

Periods of non-practice will relieve respondent of the responsibility to
comply with the probationary terms and conditions with the exception of
this condition and the following terms and conditions of probation: Obey
All Laws; dnd General Probation Requirements. (Ex. 1, p. 37.)

14.  Condition 11 provides that for any violation of any term or condition of
probation the Board may, after giving respondent notice and an opportunn‘.y to be heard, revoke
probation and carry out the disciplinary order that was stayed.

_ 15.  Condition 13 provides that respondent “shall pay the costs associated with
probation monitoring each and every year of probation, as designated by the Board . . . . Such
costs shall be payable to the [Board] . . . no later than January 31 of each calendar year.” (Ex. 1,

p-38.)

16.  Condition 14 requires respondent to “comply with all financial obligations (e.g.,
probation costs) not later than 120 calendar days prior to the completion of probation.” (Iix. 1,
p. 38.)

Respondent s Acts Related to Allegations in the Second Amended Accusation

17.  Based on testimonial and documentary evidence on this record, it appears more

likely than not that respondent sent electronic mail to Board staff members in Cerritos under the
“name of a California Highway Patrol (CHP) officer, Officer Jeremy Tolen, in order to-obtain

information about this case. Officer Tolen testified that the emails were not from him and
explained why he believes only respondent had the motive and knowledge to send the emails,
After a period of time, responsibility for monitoring respondent’s probation was transferred
from the Board’s district office in Cerritos to the Board’s Sacramento office. Paulette Romero,
Enforcement Program Manager in the Sacramento office, testified that such a transfer was rare,
She believes, after her own investigation, that respondent sent the Officer Tolen emails. No staff
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members from the Cerritos office testified, however. Respondent’s testimony on the subject of
the emails was somewhat confusing and, in part, unconvincing. But although complainant’s
evidence carried a degree of persuasive weiglt, in tota} the evidence did not establish clearly
and convincingly that respondent committed the alleged acts.

18. By violating certain terms of probation, respondent failed to comply fully with an
order imposing probationary conditions on his certificate. (See Factual Findings 22, 24, and 25.)

Respondent 's Acts Related to Allegations in the Petition to Revoke Probation

19..  Respondent timely underwent a psychiatric evaluation, required as a condition
precedent to his probationary license issuing. The Board received a psychiatric report from Dr.
David J. Sheffner, M.D., on July 5, 2012, and a supplemental report on August 13, 2012. As’

- noted in the Board’s Probation Quarterly Report for the third quarter of 2012, “Dr. Sheftner

found that Dr. Kyri’s ability to practice medicine safely is not impaired by either mental illness

or physical illness.” (Ex. 6, p. 7.) The cost of the evaluation was $3,068.75. Respondent made

payments toward that cost but did not pay it in full. Under Condition 11 of his probation, -

. respondent is relieved of the responsibility to pay the balance pendmg his non-practice of
“medicine. (Factual Findings 13 and 21.)

20.  Respondent has falled to pay all probation monitoring costs in January of each
year while on probation, as required under probationary condition number 13. (Factual Finding
15.) As of the date of hearing, respondent had incurred probation monitoring costs in the
amount of $17,420, of which he had paid $1,025.32. Under Condition 11 of his probation,
respondent is relieved of the responsibility to pay the balance pending his non—practlce of
medicine. (Factual Findings 13 and 21.)

. 21.  Probationary Condition 10, which provides relicf from compliance with
probationary conditions during periods of non-practice, makes three exceptions. The first is that
respondent is obligated to comply with requirements delineated in Condition 10. The second is
that respondent’s obligation to comply with the law is not excused. The third is that compliance’
with General Probation Requirements, which are found in Condition 8, is not excused. (Factual
Finding 13.) The General Probation Requirements include such items as keeping the Board
informed of the licensee’s current address and of periods of time spent outside of California. It
also contains the general proposition that “Respondent shall comply with the Board’s probation
unit and all terms and conditions of this Decision.” {Factual Finding 12.) Complainant offered
in evidence correspondence from Board probationary staff arguing that this general provision of
Condition 8 is excepted from the relief afforded under Condition 11, which excuses compliance
with probationary conditions during periods of non-practice of medicine. Complainant’s
posilion is not persuasive; it would render the grant of relief in Condition 11 illusory and the
probationary order arbitrary. To avoid that result, the provision in Condition 11 that Condition 8
still applies during periods of non-practice shall be construed to apply only to the specific
requirements delineated in Condition 8 (see Factual Finding 12), and not to the general
statement that probationers must comply with all terms and conditions of probation.




22. Respondent failed to maintain a current and renewed Physician’s and Surgeon’s
Certificate, altowing his certificate to expire on February 28, 2014. This violates one of the
specific requirements of Condition &, a requirement that is not waived pending periods of non-
practice. Respondent testified that he received a disability renewal application by mail and
submitted the application and a $25 fee to the Board. He denies, however, that he is disabled,
and testified that he intends to comply with this requirement and pay the full renewal amount.
Respondent did not present evidence sufficient to excuse noncompliance with Condition 8.

23.  Respondent failed to successfully complete a Physician Assessment and Clinical
Education (PACE) program after having not practiced continuously as a physician for over 18
consecutive months. This is not a viclation of probation, however. Condition 10 requires that
respondent complete a PACE course “prior to resuming the practice of medicine.” (Factual
Finding 13.) Respondent has not resumed the practice of medicine.

24.  Respondent has failed to practice medicine continucusly for a period exceeding
two years. This violates one of the requirements of Condition 10; Condition 10 is not waived
pending periods of non-practice. Respondent argued that the requirement should be waived
because the Board delayed issuing him a wallet license and wall certificate after the Decision
After Non-Adoption placing him on probation. Respondent testified that potential employers
refused to hire him until he presented them with a physical certificate, and that he had applied
for hundreds of positions. By letter dated June 17, 2013, Kevin Moiris, then Inspector 11 at the
Board’s Cerritos office, wrote to respondent, after meeting with respondent and his counsel, that
he had inquired of the Board’s Licensing Department. The Licensing Department informed
Morris that the wallet license and wall certificate had been mailed to respondent and had not
been returned to sender, Morris advised respondent to contact the Licensing Department to
request a duplicate. (Ex. 6, p. 32.) It appears from the evidence that respondent did receive a
certificate by at [east late 2013. Respondent did not adequately explain why he has not been
able to obtain employment in the medical field since that time. There'is insufficient evidence on
this record to warrant waiver of the probationary requirement that respondent not exceed two
years of non-practice of medicine.

25.  Respondent failed at times to cooperate with Board probationary staff. He
acknowledged as much when, in testimony, he agreed with the statements in a document
entitled Addendum to June 3, 2013 Quarterly Declaration of Lien J, Kyri. That document
includes a statement that he completed quarterly probation reports in a manner constituting a
“form of peaceful civil protest,” and a statement that “I recognize my obligation to cooperate
with the MBC to ensure a smooth probation, so that [ may ultimately obtain a clcar license to
practice medicine. I regret any confusion from my prior quarterly declarations and will full[y]
comply with all reasonable MBC requests.”" (Ex. 17.) Evidence of respondent’s leaving

' The addendum appears to relate to a quarterly report respondent submitted. (See Ex.
6.) In substance it comports with other {estimony offered by respondent at this hearing,
Respondent offered conflicting and rather unpersuasive teslimony about knowing who
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frequent voicemail messages and sending complaints to Board staff about the probationary
process does not support the allegation that respondent failed to cooperate; respondent is -
entitled, while complying with probationary conditions, to voice objections to the process. Nor
did respondent fail to cooperate by disagreeing with staff’s interpretation of the tirming
requirements for the payment of certain costs, e.g., for respondent’s psychiatric examination.
Respondent’s interpretation that Condition 10 stayed certain payment requirements during
periods of non-practice was reasonable and, with respect to certain payment obligations, correct.

Other Mitigation and Rehabilitation

26.  Respondent testified that since being placed on probation he has been unable to
procure employment to practice medicine, which he attributes to the Board’s failure to provide
him with a wallet license and wall certificate and to his unwillingness to continue applying
because he believes employers will not hire someone with a revoked license. He has worked as
a security guard at Disneyland, and is concerned about ever being able to obtain a job.

LEGAL CONCLUSIONS
Burden of Proof

1. With respect to the Second Amended Accusation, complainant has the burden of
proving that discipline is warranted by clear and convincing evidence 1o a reasonable
certainty. (Evid. Code, § 115; see Ettinger v. Bd. of Medical Quality Assurance (1982) 135
Cal.App.3d 853, 856; Imports Performance v. Dept. of Consumer Affairs, Bur. of Automotive
Repair (2011) 201 Cal.App.4th 911.)

2. With respect to the Petition to Revoke Probation, while complainant still bears
the burden, the standard of proof is lower. In a proceeding to revoke a criminal probation, the
standard of proof is preponderance of the evidence. (People v. Rodriguez (1990) 51 Cal.3d
437.) The standard of proof for a petition to revoke probation of a professional license should be
no higher than that required to establish a probation violation in a criminal matter. Thus, the
preponderance of the evidence standard applies to the petition,

Applicable Authority

3. The Board’s highest priority is to profect the public. (Bus. & Prof. Codk,
§ 2229.)* The Board is responsible for enforcing the disciplinary and criminal provisions of the
Medical Practice Act and “suspending, revoking, or otherwise limiting certificates after the

authored the addendum, or whether he or his attorney authored it. But respondent testified
that the statements in the addendum are accurate, other than statements regarding aliases.

¢ Further statutory references are to the Business and Professions Code except where
otherwise stated.




conclusion of disciplinary actions.” (§ 2004.) After a disciplinary hearing, the Board may
revoke a practitioner’s license, place the practitioner on probation and require payment of costs
of probation monitoring, and take “any other action . . . in relation to discipline as part of an
order of probation, as the [B]oard or an administrative law judge may deem proper.” (§ 2227.)

4. The Board may take action against a licensee for unprofessional conduct, which
includes “[t]he commission of any act involving dishonesty or corruption which is substantially
related to the qualifications, functions, or duties of a physician and surgeon.” (§§ 2234, subd.
(e), 490.) Unprofessional conduct also includes “[k]nowingly making or signing any certificate
or other document directly or indirectly related to the practice of medicine . . . which falsely
represents the existence or nonexistence of a state of facts . . . .” (§ 2261.)

Cause for Discipline in the Second Amended Accusation

5. Cause does not exist to suspend or revoke respondent’s license for engaging in
dishonest or corrupt acts under section 2234, subdivision (e), in that complainant did not
establish by clear and convincing evidence that respondent sent electronic mail to Board staff
under the name of a California Highway Patrol (CHP) officer, as set forth in Factual Findings 6
and 17.

6. Cause does not exist to suspend or revoke respondent’s license for making or
signing false documents under section 2261, in that complainant did not establish by clear and
convincing evidence that respondent sent electronic mail to Board staff under the name of a
California Highway Patrol (CHP) officer, as set forth in Factual Findings 6 and 17.

7. Cause exists o suspend or revoke respondent’s license under section 2234, based
on respondent’s failure to comply with a probationary order and his failure lo cooperate with
Board probationary staff, as set forth in Factual Findings 5 through 16, 18, 22, and 24, and
Legal Conclusions 10, 12, and 13.

Cause for Revocation in the Petition to Revoke Probation

8. Cause does not exist to revoke probation, impose the stayed disciplinary order,
and revoke the certificate, under the Decision After Nonadoption effective March 23, 2012,
based on respondent’s failure to pay the cost of a psychiatric evaluation, as payment is not yet
due under Condition 10 of the Board’s probationary order, as set forth in Factual Findings 5, 7
through 16, 19, and 21.

9. Cause does not exist (o revoke probation, impose the stayed disciplinary order,
and revoke the certificate, under the Decision After Nonadoption effective March 23, 2012,
based on respondent’s failure to pay probation moniforing costs, as payment is not yet due -
under Condition 10 of the Board’s probationary 01der as set forth in Factual Findings 5, 7
through 16, 20, and 21. :

10.  Cause exists to revoke probation, impose the stayed disciplinary order, and
revoke the certificate, under the Decision After Nonadoption effective March 23, 2012, based




on respondent’s failure to maintain a current and renewed Physician’s and Surgeon’s
Certificate, as set forth in Factual Findings 5, 7 through 16, 21, and 22.

11.  Cause does not exist to revoke probation, impose the stayed disciplinary order,
and revoke the certificate, under the Decision Afier Nonadoption effective March 23, 2012,
based on respondent’s failure to successfully complete a Physician Assessment and Clinical
Education (PACE) program after having not practiced continuously as a physician for over 18
consecutive months, because respondent has not been practicing medicine and is only required
lo complete the course before he resumes the practice of medicine, as set forth in Factual
Findings 5, 7 through 16, 21, and 23.

12, Cause exists to revoke probation, impose the stayed disciplinary order, and
revoke the certificate, under the Decision After Nonadoption effective March 23, 2012, based
on respondent’s failure to practice medicine continuously for a period exceeding two years, as
set forth in Factual Findings 5, 7 through 16, 21, and 24,

13.  Cause exists to revoke probation, impose the stayed disciplinary order, and
revoke the certificate, under the Decision After Nonadoption effective March 23, 2012, based
on respondent’s failure to cooperate with the Board's staff members regarding their monitoring
of his compliance with probationary conditions, as set forth in Factual Findings 5, 7 through 16,
21, and 25.

14, Based on Factual Findings 5 through 26 and Legal_ Conclusions 7, 13, 12, and 13,
revoking probation, imposing the stayed disciplinary order, and revoking the certificate is
warranted. Respondent’s certilicate was issued on a probationary basis. The Board explained its
rationale in its Decision After Nonadoption, effective March 23, 2012. (Factual Finding 5.) The
conditions were designed to allow respondent o demonstrate to the Board, through his practice
as a physician and through compliance with other conditions, that an unrestricted certificate
would eventually be warranted. Respondent has not practiced as a physician since the Decision
After Nonadoption issued and since probation began in the summer of 2012. Respondent has,
by not working as a physician, failed to demonstrate to the Board that he can practice medicine
safely. Respondent’s reasons for allowing his certificate to expire and for not practicing
medicine were not persuasive, particularly with reference to the past three years, after,
according to undisputed evidence, he received a wall certificate and wallet license. (Factual
Findings 22 and 24.) While extending the period of probation might have been an option for
technical probation violations, respondent’s failure to practice for such an extended period of
lime, his failure to renew his certificate, and his failure to make preparations to resume practice,
including enrolling in a PACE program, reader any consideration of an extension al this time
futile, given the purpose of the conditions the Board initially imposed on respondent’s
certificate. '

i
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ORDER

The probationary order that the Board issued in Case No. 20-2010-205464 is revoked,
the disciplinary order that was stayed by that order is imposed, and Physician’s and
Surgeon’s Certificate No. A 122548, issued to respondent Lien Jay Kyri, M., is revoked.

DATED: September 23, 2016

DocuSigned by:
| ??"owmaf ’ﬂ} (/’m‘«m
D44CIBAICBOSACS .

HOWARD W. COHEN.
Administrative Law Judge
Office of Administrative Hearing
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KAMALA D. HARRIS FiLED

Attorney General of California STATE OF CALIFORNIA
JUDITH T. ALVARADO MEDICAL BOARD OF CALIFORMIA

Supervising Deputy Attorney General SADRRAMENTO \ 20\
TAN N, TRAN - Bv-;iﬂjﬁﬁﬁws‘%
Deputy Attorney General _
State Bar No, 197775
CALIFORNIA DEPARTMENT OF JUSTICE
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-6793
. Facsimile: (213) 897-9395
Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Second Amended Case No. 800-2014-007598
Accusation and Petition to Revoke Probation
Against: OAH No. 2014120806
LIEN JAY KYRI, M.D, SECOND AMENDED ACCUSATION AND
6451 Silent Harbor Drive PETITION TO REVOKE PROBATION

Huntington Beach, CA 92648
Physician's and Surgeon's Certificate No. A

122548,
Respondent.
Complainant alleges:
PARTIES
1. Kimberly Kirchmeyer (Complainant) brings this Second Amended Accusation and

Petition to Revoke Probation solely in her official capacity as the Executive Director of the
Medical Board of California, Department of Consumer Affairs.

2. On or about August 17, 2012, the Medical Board of California issued Physician's
and Surgeon’s Certificate Number A 122548 to LIEN JAY KYRI, M.D. (Respondent). The
Physician's and Surgeon's Certificate expired on February 28, 2014, and has not been renewed,

T-he Board nonetheless retains jurisdiction over this matter pursuant to Business and
Professions Code section 118.

I
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3. In an administrative _action entitled "In the Matter of the Stalement of Issues
Against Lien Jay Kyri, M.D.," Case No. 20-2010-205464, the Medical Board of California
(Board), issued a Decision after Non-Adoption, effective March 23, 2012 (“March 2012
Decision™), in whigh Respondent was issued a five year probationary Physician’s and Surgeon's
Certificate V\i’ith the completion of certain terms and conditions. A copy of the March 2012
Decision is attached as Exhibit A and is incorporated by reference.

JURISDICTION

4, This Second Amended Accusation and Petition to Revoke Probation is brought
before the Board, und.er the authority of the following laws. All section references are to the
Business and Professions .Cocle unless other\ivise— indicated.

5. Section 2004 of the Code states:

"The board shall have the responsibility for the following;

"(a) The enforcement of the disciplinary and criminal provisions of the Medical Practice
Act.

"(b) The administration and hearing of disciplinary actions.

"(c) Carrying out disciplinary actions appropriate to findings made by a panel or an
administrative law judge.

"(d) Suspending, revoking, or otherwise limiting certificates after the conclusion of
disciplinary actions.

"(e) Reviewing the quality of medical practice cairied out by physician and surgeon
certificate holders under the jurisdiction of the board.

"(6) Apijroving undergraduate and graduate medical education programs.

"(g) Approving clinical clerkship and special progri{ms and hospitals for the programs in
subdivision (f).

"(h) Issuing licenses and certificates under the boaird's jurisdiction.

"(i) Administering the board's continuing medical education program."

6.  Section 2227 of the Code provides that a licensee who is found guilty under the

Medical Practice Act may have his or her license revoked, suspended for a period not 1o exceed

2
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one year, placed on probation and required to pay the costs of probation monitoring, or such other
action taken in relation to discipline as the Board deems proper.

7. Section 2234 of the Code, states:

"The board shall take action against any licensee who is charged with unprofessional
conduct, In addition to other provisions of this article, unprofessional conduct includes, but is not
limited to, the following:

"(a) Violating or attempting to violate, directly or indirectly, assisting in or abetting the
violation of, or conspiring to violale any provision of this chapter.

"(b) Gross negligence.

"(c) Repeated negligent acts. To be repeated, there must be two or more negligent acts or
omissions. An initial negligent act or omission followed by a separate and distinct departure from|
the applicable standard of care shall constitute repeated negligent acts.

"(1) An initial negligent diagnosis followed by an act or omission medically appropriate
for that negligent diagnosis of the patient shall constitute a single negligent act,

"(2) When the Standard of care requires a change in the diagnosis, act, or omission that
constifules the negligent act described in paragra including, but not limited to, a

titutes th gigt t described i p graph (1), including, b limited to,
reevaluation of the diagnosis or a Change in treatment, and the hcensee s conduct departs from the
applicable standard of care, each departure constitutes a separale and distinct breach of the
pplicable standard of ]dpt kit parate and distinct breach of th

standard of care.

*(d)y Incompetence.

"(e) The commission of any act invélving dishonesty or corruption that is substantially
refated to the qualifications, functions, or duties of a physician and surgeon.

"(f) Any action or conduct which would have warranted the denial of a certificate.

"(g) The practice of medicine from this state into another state or couniry without meeling
the ‘legal requirements of that state or country for the practice of medicine. Section 2314 shall not

apply to this subdivision. This subdivision shall become operative upon Lhe implementation of

 the proposed registration program described in Section 2052.5.

i
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"(h) The repeated failure by a certificate holder, in the absence of good cause, lo attend and
participate in an interview scheduled by the mutual agreement of the certificate holder and the
board. This subdivision shall only apply to a certificate holder who is the subject of an
investigation by the board."

8, Section 2261 of the Code states: Aknowingly making or signing any certificate or
other document directly or indirectly related to the practice of medicine or podiatry which falsely
represents the existence or nonexistence of a state of facts, constitutes unprofessional conduct.”

FIRST CAUSE FOR DISCIPLINE

(Dishonest or Corrupt Acts)

9.  Respondent is subject to disciplinary action under section 2234, subdivision (&) of the

Code in that he committed dishonest or corrupt acts. The circumstances are as follows:

10.  On April 25, 2016, Respondent sent discovery to Complainant. Included in
Respondent’s discovery were emails purportedly sent by CHP Officer Jeremy Tolen to the Board
seeking information “against the good doctor,” and disparaging a Board employee [Rachel

LaSota]. After Complainant received said emails, Complainant contacted Officer Tolen, who

1

categorically denied ever sending such emails, and denied having the email address in question.

SECOND CAUSE FOR DISCIPLINE

(False Documents)

11.  Respondent is subject to disciplinary action under section 2261 of the Code in that he
made or signed a false document{s) {i.e. emails purportedly sent by CHP Officer Jeremy Tolen to
the Board]. | ‘ A

THIRD CAUSE FOR DISCIPLINE

(Unprofcssionai Conduct)
12, By reason of the facts set forth in paragraphs 10 and 11, supra, and paragraphs 13

through 21, infra, Respondent is subject to disciplinary action under section 2234 of the Code, in

! Interestingly, one of the emails received by the Board on April 25, 2016 from
Respondent, and which were purportedly sent by Officer Tolen to the Board was carbon copied 1o
an email address appearing to be that of Respondent’s.

4
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that he has demonstrated a tack of willingness to obey a lawful Order and to comply with the law
and his probationary requirements.

FIRST CAUSE TO REVOKE PROBATION

(Failuré to Comply: Costs of Psychiatric Evaluation)
13. Asa condition precedent before being issued a probationary license, the March 2012
Decision ordered Respondent to undergo a psychiatric evaluation and stated in pertinent part:
“Respondent shall pay the cost of all psychiatric evaluations and psychological testing.”

10. Respondent’s probation is subject to revocation because he failed to comply with said

- condition of the March 2012 Decision, referenced above. The facts and circumstances regarding

this violation are as follows:

A.  Areview by the Board’s Probation Unit discovered that Respondent completed the
psychiatric evaluation after April 2012 and was advised by the Board that the costs associated
with Sai;:l evaluation was $3,068.75. . |

B. To date, Respondent has not paid said costs, thereby viola.ting his probation.>

SECOND CAUSE TO REVOKE PROBATION

(Faiture to Comply: Probation Monitoring Costs)
14. At all times after the effective date of Respondent’s probation, Condition 13 of the
March 2012 Decision states in pertinent part:

/i

? Despite a lawful Order ordering Respondent to comply withs his probationary
requirements, and despite being offered a payment plan by the Board, Respondent continues to
violate his probationary requirements because Respondent’s position is that probation should
have been “removed,” and that he [Respondent] should have been issued a “normal” [i.e.
unrestricted] license. :

3 Respondent claims that this (i.e. payment for costs of psychiatric evaluation) is not a
condition that violated the terms and conditions of the probation while Respondent was in a “non-
practice situation.” Respondent is in a “non-praclice situation” due to Respondent’s own actions,
not by the Board’s actions. By Respondent’s own admission, he had a “valid” license to practice
medicine for at least a total period of “18 months.and 11 days”, from August 17, 2012 (when the
Board issued Respondent a probationary license) until February 28, 2014 (when the “no practice
allowed” status was placed on Respondent’s license, pursuant to Condition 10 of the March 2012
Decision, after Respondent’s period of non-practice while on probation had exceeded 18 calendar
months). Therefore, Respondent placed himself in a “non-practice situation” by not practicing
medicine, despite having the opportunity to do so. ' '

5
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“Respondent shall pﬁy the costs associaled with probation monitoring each and every year
of probation...” |

15. Respondent’s probation is subject to revocation because he failed to comply with
Condition 13 of the March 2012 Decision, referenced abové. The facts and circumstances
regarding this violation are as follows: |

A. A review by the Board’s Probation Unit discovered that as of October 27, 2014,
Respondent has an outstanding balanc_e, daﬁng back to 2012, for probation monitoring costs.*

B. To date, Respondent has not made all required payments, thereby .violating his
probation.

THIRD CAUSE TO REVOKE PROBATION

(Failure to Comply;. License Renewal)

16. At all times aftér the efféctive date of Respondent’s probation, Condition 8 of the
March 2012 Decision states in pertinent part:

“Respondent shall maintain a current and renewed California physician’s and surgeon’s
license.”

17.  Respondent’s probation is subject to revocation because he failed to comply with
Condition 8 of fhe March 2012 Decision, referenced above. The facts and circumstances
regarding this violation are as follows:

A.  Respondent’s medical license became effective on August 17, 2012,

B.  To date, Respondent has not renewed his medical Iicense; allowing it to expire on

February 28, 2014, thereby violating his probation.”

4 Respondent requested and was given the opportunity by the Board to pay all costs via a
payment plan.- Respondent agreed to the payment plan but has not made all required payments.
The few payments Respondent has-paid the Board has been “paid in protest.” Also, payment of
probation monitoring costs is Condition 13 of the March 2012 Decision under “General Probation
Requirements.” Therefore, Respondent is not relieved of this condition (i.e. payment of probation
monitoring costs), even during a period of non-practice, per Condition 10 of the March 2012
Decision.

% Respondent claims that the failure to renew his license “was beyond Respondent’s
control and was not a deliberate act...”, The Board granted Respondent a probationary license,
and he was given many opportunities to comply with his probationary requirements. The “no
practice allowed” status was placed on Respondent’s license, pursuant to Condition 10 of the
March 2012 Decision, after Respondent’s period of non-practice while on probation had exceeded

, {continued...)
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~FOURTH CAUSE TO REVOKE PROBATION

(Failure to Comply: Non-Practice While on Probation)

18, Atall times after the effective date of Respondent’s probation, Condition 10 of the
March 2012 Decision states in pértinenl part:

" “In the event that respondent’s period of non-practice while on probation exceeds 18
calendar months, respondent shall (emphasis added) successfully compl'ete a clinical training
program that meets the criteria of Condition 18 of the current version of the Board’s “Manual of
Model Disciplinary Orders and Disciplinary Guidelines” prior (emphasis added) to resuming the
practice of medicine....Respondent’s period of non-praétice while on probation shall not exceed
two (2) years.”

19. Respondent’s probation is subject to revocation because he failed to comply' with
Condition 10 of the March 2012 becision, referenced above. The facls and circumstances
regarding this violation are as follows: |

A.  Respondent’s medical license was issued on August 17, 2012, which enabled him to
begin practicing medicine on said date.

B. Since thc- issuance of his California medical license, Respondent has not been
practicing medicine. Respondent’s period of non-practice while on probation has exceeded 18
calendar months, and to date he has not successfuily completed a clinical training program.that
meets the criteria of Condition 18 of the current version of the Board’s “Manual of Mode
Disciplinary Orders and Disciplinary Guidelines” thereby violating his probation.’

i

(...continued)
18 calendar months, not because of Respondent’s “failure of payment of renewal fees,” as
Respondent claims.

8 Respondent’s medical license became effective on August 17, 2012, Respondent asserts
that the license was placed on a “no practice allowed” status by the Board on February 28, 2014,
which Respondent claims excuses many of his probationary requirements. The “no practice
allowed” status was placed on Respondent’s license, pursuant to Condition 10 of the March 2012
Decision, above, a lawful Order. By Respondsnt’s own admission, he had a “valid” license 1o
practice medicine for af least a total period of “18 months and 11 days”, but did not practice
medicine during said period. To date, Respondent is still not practicing ‘medicine (which makes
Respondent’s period of non-praclice while on probation to cxceed two (2} years), and he has not
successiully comp]eted the required training program.
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FIFTH CAUSE TO REVOKE PROBATION

(Failure to Obey All Laws)

20. At all times after the effective date of Respondent’s probation, Condition 6 of the
March 2012 Decision states:

“Respondent shall obey all federal, state and local laws, all rules governing the practice of
medicine in California and remain in full compliance with any court ordered criminal probation,
payments, and other orders.” _

21. .The facts and circumstances in the First, Second and Third Causes for Discipline, as
well as the First,l Second, Third, and Fourth Causes to Revoke Probation, are incorporated by
reference as if sef forth in full herein. |

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Medical Board of Caiifofnia issue a decision:

1. R.evoking the probation that was granted by the Medical Board of California in Case
No. 20-2010-205464 and imposing the disciplinary order that was stayed théréby revoking
Physician's and Surgeon's Certificate No. A 122548 issued to LIEN JAY KYRI, M.D.;'

2. Revoking or suspending Physician's aﬁd Surgeon's Certificate No. A 122548, issued
to LIEN JAY KYRI, M.D.; |

3. Revoking, suspendiﬁg or denying approval of Lien Jay Kyri, M.D.;s authority to
supervise physicians assistants, pursuant to section 3527 of the Code; |

4. Ordering LIEN JAY KYRI, M.D. to pay the Medical Board of California the costs of
probation monitoring, if Respondent is placed on probation;

5. Taking such other and further action as deemed necessary and proper.

DATED: May 3, 2016

ERLY KIRCHMEYER / ‘
Executive Divéetor

Medical Board of California
Department of Consurmer Affairs
State of California

Complainant
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Decision After Non-Adoption
Medical Board of California Case No. 20-2010-205464
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office BEFORE THE -
Jﬂu % g _MEDICAL BOARD OF CALIFORNIA
i ARTMENT OF CONSUMER AFFAIRS
: < STATE OF GALIFORNIA

i the Matter of the Stalement of lzsues
Agalnst;

CLIEN JAY KYR! Case No. 20-2010-205464

0AH No., 2010110370
Raspondent,

DECISION AFTER NONADOPTION

This matler was heard befors Administrative Law Judge Jonathan Lew, State

of Californid, Office of Administrative Hearlngs on June 13 through 17, 2014, In Los
Angeles, and on June 22, 2011 In Sacramento, California.

Complainant Linda K. Whitney was represented by Supervising Deputy
Atlorney General Gloria L., Castro and Deputy Attorney General Beneth A, Browne,

Respondent Lien Jay Kyl was present and represenfed by Danlel H.
Willick, Attorney at Law.

The case was submitted for declsion on Juhe 22, 2011,

T'he proposad dacisior of the administrative jaw judge was submitted to Panel.
"A" of the Medical Board of California (hersafter “Board") on Augusl 1, 2011, After due
consideration thereof, the Board deslined to adopt the proposed decislon and
thereafler on Oclober 2€, 2011 issued an "Order of Nonadoption of Propased
Decision." On November 3, 2011, the Board issued an "Amended Order of :
Nonadoption of Proposed mes fon" and subsequently Issued on Order Flxing Date for
Subrnission of Written Argument. On January 3, 2012, the Board lssued a "Notice of
Hearing for Qral Argument.” On January 23, 2012, the Board issued an "Order
Clarifying Prior Orders of Nonadoption,” which provided that the Order dated
Novernber 3, 2011 superseded and replaced the prior Order daled October 26, 2011,
On Fabruary 2, 2012, oral argument was heard, rulings regarding arguments and the
taking of additional evidence were made by Administrative Law Judge Catherine Frink

AGO0O10




on behall of the Board, and the Board voted on this matier thal same day,

The fime for filing wiitten argumentin this matter having expired, wiilisn
.argument having been filed by both parlies and such written argument, together with
the entire record, including he transcript of sald hearing, having been read and

considered, pursuant to Government Code Saction 11517, the Board hereby makes
tha foliowing decision and order:

FACTUAL FINDINGS

1. Linda K. Whithey (complainanl) is the Executive Director of the Medical
Board of Caﬁformd (Board), Department of Consumer Affairs. She broughl the
Slalemenl of Issues and First Amended Slalement of Issues solaly in her official
capaclly, The Statement of Issues and First Amended Statement of Issues were filed
on July 7, 2010 and June 16, 2011, respectively, Those ciarging documents bolh
alteged that respondent's application was subject to denla! pursuant o Sections 820
andfor 480 of the Business and Professions Coda "in thal Reqpondem 5 abllity lo
. practice medicine is impaired due to his mental conditions "

2, On Japuary 16,2009, the Board received an application for a Physician's
and Surgeon’s License from L|en Jay Kyu (respondent). On January 13, 2009,
respondent certified under pﬂna‘ty of perjury to the truthfulress of all stabmems
answe-s and representations in the application. The Board denied the apphcahon on
Decembyer 8, 20CG8, ihdicaung that its denial was based upor a determination that
resporent "is impaired and unable to practice his/er profession safely,” and that he
has done an "act which if done by a licenfiale of the business and profession in
guestion, would e grounds for discipline or revocation of license.”
(See Bus, & Prof. Code, §§ 480, subd. (a)(3), 820 and 822}

3. By letfer to the Beard dated February 3, 2010, respondent contested the
denial of his application and requested 4 a hearing, Respondent timely filed a nofice of

defensa in responss 1o the Board's thg and service of tha Stalement of lssues ang
First Amendad Statemert of Issues in this matter

LAY

Educalion Background

L4, Respendant is age 41, e did his undergrﬁd' iate studies al Golden
Wast Codegyz, and at the Univarsity of Calilornia al San Diago, majoring in.

biochemisty and cell biology. He then applied fo and was accepted at the Universi 'y
of Calilornia at Irvine (UCI) School of Medicine. Respondent took and passed all
three steps of the United Stales Medical Licensing Examination, and received his

- Doctor of Medicine from UCI on June 19, 2004, :

Between July 2004 and June 2005, respondent completed an internship in
internal medicine through the University of California, San Francisco, School of

AnAnmd A




Medicing, ai its Fresno program. He then applied for a residency position in Physica ‘
Medicing and Rehabrlllahon (PM&R) and was accepted inlo the PM&R remdency

program as the Unlversny of Texas Saulhwestern (UTS), He participated in the three-
year UTS residancy program betwesn 2005 and 2008,

5, Respondsnl cu'nplca.ed the UTS residency program in the specialty of
PM&R on June 30, 2008, He took and passed tha wrilten examination fo ba board
cerified by the American Board of Physical Medicine and Rehabllitation {ABPMR),
However, he was not eligible fo taka the oral examinalion for the ABPMR board

cerification because his applicatlon for a Physmmn s and Surgeon's License was
denied by the Board,

Respondent applied to and was accepled Into a fellowship training program in
Spinal Cord Injury (SCI) Medicine at the Stanford Univarsity/Palo Allo Vaterans
Adminisiration Health Systams for the 2009/2010 year. He was unable to accepl the

SCl feliowship bacause a Calfornia medical license is required for him fo continue as
a postgraduate fellow In this program,

Raspondent's Application for Licensura

B. In respondent's January 13, 2009 application for llcensure, he was
askad whether he had ever been placed on probation. He answered In the dfflrmau‘fe
He had been placed on probahon during his postgraduate fraining at UTS,
Respondegn! parlicipated ir the UTS residency In PM&R between July 1, 2005, and

Jine 30, 2008. He was on probation for 22 of the 36 months that be was in this
program, B

7. Probation During Residency. Respondent was initially placed on
probation from December 30, 2005, to June 30, 2007, Samuel Bierner, M.D,, was the
UTS Res'dency Program Diractor with responsibility over the PM&R residency
program, By letter dated Decernher 30, 2005, Dr. Biermner advised respondent that he
was being placed on probation through June 30, 2006, for the following reasens:

"excessive tardiness and/or absenteeism, unsalisfaclory job performance and
unethical conduct.”

Dr. Bierner and respondent met for & six-month evaluation and counseling
session on June 30,2006, Dr. Bierner made a detemmination to extend respondent’s
propation for an additional six manths through Cecember 31, 2006, By letler daled
June 39, 20686, Or. Biern2r delailed seven specific performance areas where he

balieved improvemert by respondent was needed,

Dr. Biemer and respondenl met on other accasions to discuss his resident job
paerormance. By letler daled December 29, 2086, Dr. Biemer advised respondent that
e would remain or orobation through June 30, 2007, The lelier detailed areas where
Or, Bierner expected improvements in respondent’s behavior and job performance as
a condition o respondent's continualion in the UTS residency program.
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By letter dated September 24, 2007, Dr. Bierner confirmed that respondent
remained on prodation through October 31, 2007. He warned respondent in that leller
thal "fallure to comply with all the terms of my previous instructions to you may

resull in your terminalion from the resldency prtor to graduation, which would make
you ineligible to sit for the American Board of PM&R exarinalion,” -

D, Bierner wrote & lotier on Decamber 26, 2007, to Anthony M. Tarvestad,
Executlve Director of the ABPMR, Dr. Bierner indicaled to Mr, Tarvestiad thal he
had rameved respondent from prosationary slatus, that respondent's “performance,
atiitude, and cormmunication skills have improved," and thal he would recommend
resoondert for admission to taka the written ABPMR board examination,

By lzltar to the Board dated August 31, 2009, Dr. Bierner conﬁrmed thal
respondant was on probation from Dacember 30, 2005, through October 31, 2007,
Ha noted: "Alter Dr. Kyri corrpleted his period of probation, he then succeasfully

compleiad a rasidency program on June 30, 2008. Subsequent {o thal, this individua!
‘successhully passed his wrilten board examination.”

8. Respondant's Written Explanation to the Board, Respondent was
requesied, as a part of the application process, to provide a written explanation for his
"Yas" response to being on probation. He did so and submitizd a sevan-page
“osendrale

'tpachmen' lo his application explaining why he believed he was placod on probation
at UTS The contant, nature and characler of this written explanation, in tandem with
other Information received by the Board refating to respondent's probatien, led the

Board to rzject respondent's application over concerns it has related to respondent’s
ability lo practice medicine safely and independently.

Respondent indicated that he was placed on probation "due fo my very great
dissatisfaction, less than enthusiastic attllud and alleged derisive remarks that were
overheard toward the resldency program.’ He suggested thal he was forced to work
at the UTS residency prog-am against his wishes, thaf he did nol select UTS as his
prefzrance to continue his post graduate studies, “nor did 1 agree to work there gf my
own volition." Respondenl was h!ghly critical of the National Residency Matching -
Program {(Match) and its resulling assignment of all graduating medlical students. The
process “nfuriated” him and he was "notinclined to rust nor have any suppor for a

residency sys‘em whose moral and ethical judgments | had serious guestions and
concemns about.”

9, Raspondent portrayed himself as a victim of the Match program and of
the LTS residency program director, Or, Biernar, The following excerpts from his
writen explanation to the Board arz indicalive of the lenor and tone of his comments

- In a nation that proclaims the strengths of its freedoms and
democracy, | did not knowingly enter into a career in Medicine to
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have my basle rights of freedom and civil iberties stripped away, o
be abducted half-way across the country lo a place | had no deslre
to live In, and be forced to work ina place | had absolutely no
confidance in without having In the very least the last word,
Throughout this entire rasidency process, | felt as if | were ieated

lika a slave or a common criminal, despite the fact that ) did not
daserve 1o be freated as such.

The Informant was eavesdropping on a private conversation where
I was expressing my frustrations about how strongly | disagreed
with how the residsncy program had exploited and fraudulently
forced graduating medical students into compulsory, Involuntary
jabor contracts through Malch asslgnments. ... In'my estimation,

the program director has rever been very sympathetic to my plight, .

nor has. e, in my estimation, taken any effor lo understand
anything about my point of view about why | did not wan! o work, at
UT Southwestern nor live in a place nolof my own choosing..

Based on hearsay evidence, Dr, Bierner unilaterally acted In
placing me on prebation, which al the time, eftectively stopped
ongoing effods | was making to rectify an already difficult fiving and
- work situation - namely attempting to transfer out of his program

and move out of the State of Texas. | strongly belisve the program
direstor imposed this probation to specifically prevent me from
frealy dafying and walking away from his program fo pursue my
interests elséwhere, '

The program director acted alone as prosecution, judge and jury in
implementing this action.

| strangly feel probation was place [sle] on me as purdshment for
airing my dissatsfaction and as retribution lo prevent me from -
freety and willlngty, delying and challenging the authority of the
established residency programs,

Aoard Investigalion and Referral

10.

Cindi Oseto is a manager and former associale analyst with the Board.

She was respensible for reviewing respendent’s application and oblalning addilional
“materials from respondent and the UTS residency program in response to his "Yes”
answer to having been placed on probation. She prepaced a Summary Memorandum
dated Saptember 28, 2009, and providad this along with respondent’s application
matarials to the Board’s medical censultant, Jim Nuovo, M1, for secondary review,

Dr, Nuovo is a professor and Assoctate Dean of Student Affairs and Graduale

Medical Education al the University of California, Davis School of Medicine. Itis
the Board's practice to have a medical consullant review such materials and provide
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guidance to the Board on whether and/or how o proceed wilh an Invastigation.

11, Dr. Nuovo prepared an October 1, 2008 memorandum In response o
Ms. Oselo’s request, He identified the "key question” in this mallsr as whether
respondant has the ability to praclice safely and independently. He did not belisve
raspondenl should proceed to ficensure, cliting deficiencies he described as "serious

and in multipie areas.” Dr. Nuovo made the following recommendations for furiher
Board action:

Dr, Kyri has not convinced me that he is able to demonstrata the abiiity o
rermadiale serious periormance deficiencies; panicularly the global issues
of his professionalism which has & clear link to his medical decision
“making, patient care, Interpersanal skills and patient safety, His
nrofessionalism is problematic In mulliple domains and the root cause of

this would need furihes assessment in order to dalermine if there is a
remediable condition.

(... I - | - i

Tnis would require a medical and psychialic assessment in order lo
detarmine the rool cause, If a medicalipsychiattic assessment is
completed and doas nol have remarkable findings, dua to the nature of
the concerns with inlegrity, honesty and professionalism | would strongly
advocale for a probationary license with a prastice monitor,

12.  Based upon Dr. Nuova's recommendations, Ms. Oseto arranged for ) i
respondent to be seen by Stuart Shipko, M.D,, for a psyehialric evaluation. Ms, Oseto
pro\ndnd Dr. Shipko with application ma{erhla that she dascribed as "essential’ to his
gvaluatian, In her October 27, 2009 fetier te Dr. Shipke, Ms, Oseto noted that senior
slalf had raviewed respondent's application and "agreed that he should underga.a
psyshiatric evatuation to help determine his eligibllity for medical icensure.” She
provided three pages of bagkground narrative in that same letter,

Raspondent was seen for independent medical (psychiatric) examination by
Dt. Shipko on Novamber §, 2009, .

Psychiatric Evaluation by Or. Shipko
13.  Dr. Shipko allendzd \he University of Michigan Madical School, and
completed his residency in psychiatry at the University of California, livine, He is
poard certified in psychiatry and he has practiced in this area since 1981, Dr. Shipko
is a Fellow in Consultation and Lialson Paychiatry, which he cornpleled through UC!
in 1884 He has conducted a number of disability evaluations since 1985, including
Ftness for duty examinations and work as an independent medical examiner. Dy,

Shipko has performed disabilty evaluations for the Los Angelss County Employees
Retiremant System, Los Angeles Courity Departrient of Soclal Services, Ihe
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Cafifornia Public Employses Relirement System and the Medical Board of California,

Ha has perforned approximately 10 evalmtlons for Ihe Board refating to the fitness
of appticants for llcensure.

14.  Ms. Oseto provided Dr. Shipko with ali applicalion materials collected by
the Board, exo!udlng non-essential correspondence between the Board and
respondent.’. Dr. Shipko reviewed {hese malstials and met personally with respondent
for approximately two and a half hours, Dr, Shipko obtained a history of the

- "“lilness/ncident”-as reporled by respondent, as well as respondent's past hislory. Dr.
Shipko conducied a mental slatus examination, and obtained the results of a
Minnasota Multiphasic Persasality nventory-2 (MMPL-2) administerad that same date.
Fol'owing the November 9 examinatian, Dr, Shipko conducied separate lalephone
interviews with physicians at UTS Includmg Dr. Bismae, Jian Hu, M.D., Vincent Gabrlel,
M.D., and-Peler Roland, M.D, He then prepared a writien repmt daled November 43,

2009, entitlied "Independent Medical Examination: Psychiatry* reporting on his iindings
and recommendations to the Board. :

15, Dr. Shipko's diagnostic impressions are that respondant suffers from
Delusional Disorder, Persecutory Type along Axis |, and Passive Aggressive
Personality Traits along Axis Il These are with reference to the Diagnostic and
Statistical Manual of Mental Disorders, Fourth Zdltion (DSM-1V), The DSM-V

- characterizes diagnostic features of a Delusional Disorder as follows:

The essaatial featurs of Delusional Disorder is the presence
of one or more nonbizarre delustons that persist for at least |
month {Criterion A). A dlagnosia of Delusional Disorder is
not given if the individua® bas ever had a symptom
presentation that met Critaria A for Schizophrenia (Criterion
B). ... Anarl from the direct impact of the delusions, _
psychosocial furctioning is not markadly impalrad, and
behavior Is neither obviously odd nor bizarre (Criterion C). If
mocd episodas oceur concurrently with the delusions, the
tota! dyralion of these mood episodes s relatively brief
-compared lo the lotal duration of the delusional pericds
(Criterion ). The delusions are not dus to the direct
physiological effects of a substance (e.qg., cocaine) or a
general medical condilion (g,g.. Alzhelmer's disease,
systemic lupus erythemalasus) (Criterion. E).

(DSM-IV, Seclion 297.4, pp. 323-324.)

! Application materiais inciuded e Appleation for Physloian s and Surgson's License ang
supporing decumants, respondent's narralive explairing why he was glaced on probation al UTS
respondent’s resume, Cerbficate of Complelion of ACGME/RTPSC Poslgradaale Training, alre |et'.r= g
rom D5, Biernar, UTS duz process podcies ane procadures and a UTS Perdosmance Analysis Report,
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16,  Delusions are subdivided-according to thelr contenl and the predominant
delugional thema. Dr. Shipko opined that the subtype of respondent's Delusional
Disorder was "parsecutory,” The DSMIV defines this as a "delusion In which the
central theme is thal one {or someone io whom one 1s,close) is being altacked, :
" harassed, chealed, perseculed, or conspired againsl.,” (DSM-IV, Glossary of Technical

Terms, Appe"ld X C, pp, 785-768,) The DSM-IV narrative description of this particular
subtype is particularly helpful in this case:

" Persecutory Type, This subtype applies when the central
theme of the delusion invalves the person's belief that he or
she |s being conspired against, cheated, spled on, foliowed,
noisoned or drugged, maliclously maligned, harassed, or
obstricled inthe pursult of ong-term goals. Small slights
may be exaggerated and become the focus of a delusional
system. The focus of the delusion is often on some injustics
that must be remedied by legal action ("querulous
paranoia"), and the affacted person may engage In repeated
atlempls to obtain satisfaclion by appeal fo the courts and
other government agencies, Individuals with persecutory
delusions are often resentlul and angry and may resort to
violence against those they believe are hurting them,

(DSM-IV, Section 297.1, p. 325.)

17.  Dr, Shipko found marked inconsistencles between what was reported to
him by respondent and what he learmad through his interviews with collateral sources
some of whom respondent asked Dr. Shipko to contaed for confirmation He
detarmined tha! the "gap between the Information provided lo me by Dr. Kyrl and the
information from collaleral scurces is too large lo be explained by merely a different
perception of the same setof eveots, Dr. Kyrl's beliefs of malavalent treatment is
implausible and is best explained as a delusional disorder, persecutory type, it most

fikely amarged during his medical education when be flrst learned about the match
syslem and has been persisient since that time.”

Or. Shipko Dpined thal responden! has a delusional disorder that causes his
judgment, at imes, lo be so impaired that he is not in contact with reality. He belleves
that respondent is not capable of practicing medicine safcly because his delusions of
persecution “rave resulted in poor decision making and actual negiect in performance
of basic patient care responsibiiities such as performing examinations.” Dr, Shipko
further noted (hat respondent’s persecutory delusions render him unable o interact
properly with colleagues and patlents alike. He also believes that respondent is upabie
1o follow instructions, refuses o care for patients at times and can exhibit behavioral

‘ L
exremes lowards patients that were so inappropriata in dne case that respondent was
sant home from a clinic.
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18. Dr. Snipko's diagnosis and opinions wefe influenced largely by the
significant gap and marked inconsistzncies between what he was lold by respendent,
ang whal he learnad from others.

Dr. Shipka's preliminaiy examination of respondent on November 9, 2009, was
unremarkable. Respondent's interview and menlal status examination were
appropriate, his moed and affect normal, His thought processes were logical and goal-
directad. He was cooparalive and Dr, Shipko observed no clinical anxiety or any
features suggesting a parsonality disorder, Dr, SBhipko noled; "These sorts of
" interviews are very difficull, anc 1} f2itthat he responded in a very appropriate way,”
Whan respondent spoke about the Mateh program and issues relatad to his being
placed on probation at UTS, Dr, Shipko noted that he seemed eredible and soundsd
reasonable, Dr. Shipko was ncl evarty concernad aboul earlier comments made In
raspondent's narrative explanation to the Board about why he was placed on

probation. (See Finding 8.) Respondent was obviousty opposed 1o the Match program

ancg Dr. Shipko considerad descriplive refzrences such as being "abducted” as mere
hyperbele, ‘

Dr. Shipke completely changed his mind about respondent after colla‘eral
source verification conversations with Doclars Bierner, Hu, Gabtiel and Roland. He
notad that information provided to him by respondent was all organized around his

“beilefs of persecution — by the Maich system as well as the residency program. Dr,
Shipka opined: "in this casa, the delusion relates lo Dr. Kyri's belief that he Is being
parszculed by the Mateh sysiem and persecuted by his training program, Also he is
hav'ng delusions that his residency is engaging in deliberalely fraudulent practices,”

Specifics upon which Dr. Shipko relied and formulated his opinion are set forth
below.

19, - Mateh Program. Respondent reported to Dr, Shipko being very upset at
tha loss of cholee in what he descilbed ay a lottery syslem, and his being matched with
a prog-am ‘ne definitely did not want to go fo.” He did not show up at either “Malch
gay" or rmed ical schoo! graduation because he felt ke a "beaten dog.”
reperted going "unwitingly' to UTS, and verbalizing his dissent about the Match and
also about aspects of the UTS residency program that he distiked, Dr. Shipko
discussad difficulties that respondent had with the Match program with Dr, Bierner. Dy,
Biarner advised that respendent had intervlewed with the school and, In order to he
accepter, had to have rankad UTS as a residensy pragram to which he wanted to go.
Dr. Bemay lold Dr. Shipke thal respondent had a surprising degree of dislike for the
program and the slate of Texas, and that his degree of dissalislaction was "amazing.”

Respondent

20. Reasons for Being Placed on Probation. Respondent reportad to Dr,

- Shipke thal he was placed on probation by Dr, Bietner because of his lack of
eninusiasm and/or because he was overheard speaking to another resident in lhe
program and encouraging this resident lo viclate a UTS residency program policy, The
spacifc polisy related o raguests for physician consultalions which respondent
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believed were not legitimate. Raspondent nated that other doclors had already issued
orders for physical therapy or occupational therapy. He beliayed that these same
orders were intercepted and transformed into a reques: for consultation from the
resicents as a "fishing expedition to try and gel new patients for the rehabiiifation unit."
Respondent was concerned on different levels. Respandenl undersiood that a
consultation involved a physician requesling the opinion of another physiclan for a
specific purpose and that this was simply not occurring at the UTS residency program,
He was also concerned thal thare were an average of about 20 consultations per day, °
with a low of 18, ard a high of 30, This volume could not be done easily and "was an
Impossible burden of work." And he was concermed that this praclice was instituted
because it was a lucralive aspect of the residency program. Respondent repostad to
ancther resident thal Or, Bu had advised him thal if he waited a day or two to do these
consJliations, most of Ihese palienls would be discharged from the hospital, thersby
lessenirg the worldoad, Respondent believes that ancther rasidant, who ovarheard
parls of this conversation, reparted him to the residency director, Dr, Bierner,

Respondent loid Dr. Shipko that he thought it possibie that Dr, Biemer was
upsat because he was threatening a very lucralive parnt of the residency program and
because the farge number of consultations was billable, He believes this is why he'
was placed on probation. Respondent also described being placed on probaiion as
personal retaliation by Dr, Bierner because he had expressed a dislike of the program.

21, Dr. Shipko spokg with Dr, Bierner on Movemoer 10, 2009, and asked him
why respondent was placed on probation in the first place, Dy, Biemer indicated that
respondani was placed on prodation for unsatisfactory performance, noting that here
wetz complaints from other residants and neurologists, and thal there were difficulties
wilh professional issues of arriving on time, allendanes, follow-through and attention lo
detail. Dr. Biernar acknowledged that there was an issue aboul respondent tefling
other residents o wall a few days befora doing consultations; but he had no idea
where respondent had gollen that idea. Dr, Bierner indicaled that consultations ace to
oe performed within 24 hours, He disputed the number of consultations complained of
by respondent, noting that an average day would have between thiee to five

consultations. Dr. Biermner dismissed the higher numbers referenced by respondent as
"fantasy.”

Dr. Blerner also indicaled that specific requests for consullation were made by
one doctor to anothar each time, and thal the prolocol wae to use speciat fomms that
incheded physical! therapy and occupalional therapy, and also g request for PM&R
avalualion, Or. Bierner indicated thal respondent never eomplained to him about an
excessive workload or about the number of consultations he had to perform, Dr,
Shipko noted that Dr. Bierner was aware thal respondent had complainged that Dr,
Bierner was "commiting Medicars fraud and slealing consultations.” However, Dr,

Biarner reporied to Or. Shipko that the Texas Medical Board had tooked inte this and
. determined that the accusations were groundless,

10
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22, Dr, Shipko spoke with Jian Hu, M.D. on November 10, 2009,
Respondenl had asked Dr. Shipko to call Dr. Hu to verify his account about why he
wailed to perform the consullations. Dr. Hu said he would never have lold respondent
not lo da the consultalions, or to walt in anticipalion of a patient being dischargad. Dr,
Hu reiterated to Dr. Shipko thal he never told respondent that it would be a good idea
not to do the consultations or that the consultations were unnecessary.

.23, Persecution During Resldency,” Respondent reportad 1o Dr. Shipko thal
he had been treatad harshly and discriminated against, and that Dr, Biermesr was fhe
soit of man who enjoyed wielding his powsr over others and that this was a way of
showirg raspondent how much powes Dr, Bierner actually had. Dr. Shipko reviewad
with raspondent a number of specific performance lssues raised in the varicus lelters
Dr. Biemer had writlen to him. Respondent advised Dr, Shipko that Peter Roland,
}.0, would confirm thal the residency was harassing and parsecutory, Dr. Biemer had
referred respondent to a committee on practitioner pesr review and assistance, The

nale was Dr. Roland. Respondent reported to Dr, Shipko that the commiliee saerned
to understand his situation and were supportive of him. Dr. Shipko spoke with Dr,
Roland on Novemboer 11, 2009, Or, R land advised Or, Shipko thal the committee
evalualad impaired physiclans and "It was felt that D, Kyri was an impaired physician,"
Dr, Roland reported that there was no remeadiallon to this impairment during the panod
that Dr. Roland's commities was investigating the impairment. Respondanl was seen
by a psychiatrist who opinad that his impairmant was depression,

Dr. Shipke aiso spoke to Vincent Gabriel, M.D. He asked Dr. Gabrlel to
comment upon specific instances relating to respondent falling asleep in an
inappropriale seiting, not baing truthful-about agsessing an ICU patient for a
rehalzilitation transfer, and interacling with a burn ¢linic palient in & manner thal was’
"s0 inappropriale th at he relieved Dr. Kyri from clinic care after this incident.” Dr,

Gabriel had very litlle good to say about respondent and described the time that he'
supervised respondent as “very difficult.”

24 Tha above collaleral informalion was reported to and relied upon by Dr,
Shipke in rendering his opinion in this case. Dr. Shipko noted that in his discussions
with Doctors Bierrer, Roland and Gabriel, he was impressed with their attempts to
assist respondant "in a nurturing manner rather than an atlitude of disrespect or
contempt as Dr. Ky described." As noted earlier, Dr. Shipke felt that the large gap
petwveen the informatian provided to him by respondent and the collateral sources
could nol simoly be u'.)luunﬂd by dsﬁermg percapfions of the same set of events.

25.  Dr_Shipko's Conglusions. Dr, Shipko found substantial censistangy in
what he was told by collateral sources. He also found the MMPI-2 rasults to be

consistent, albeil minimally helpful. De. Shipko believes respandent's condition lo be
rather sesious, noting:

My impression is that the delusions had its origin somelime
prior o Malch day, bul that they are Increasing. His

11,
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cepealed litigious bahaviars conceming unfounded
accusalions of Medicare fraud represents a worrlsome
ascalation of his lilness, Iadividuals with persecutory
delusions are oflen resentful and angry and may resort 1o
violence againsl those thal they belizve are huing them as
weil as litigation, Behavior can be completely unpredictable,

Or. Shipko concluded in an “IME Addendum Report! dated December 4, 2009,
that respondent may not practice medicine safely in Caﬁfomia *even under a
probationary license with specified terms and conditions." This was intended to cladfy
eariar language in his Novemlzer 13, 2009 report indicating that respondent was

"unable to practice medicine salely th a full and unrestricted license under any
conditions in California.”

26, Dr, Shipko believes that respondent is prene to distort information related
to patient care and is making inappropriate clinical decisions on the basis of the - -
delusional distortions. He beliaves it is possible that respondent "could become violen!
with coworkers or completely fail to respond to the needs of a serloustly ill patient

hasad on these deiusions, He doss not believe respondent’s condition is remed'abke
nofing in his Adderdum.

Delusional dlsord 27 is not thought to respond to medication,
Psychotherapy can be helpful, bul In my experience neither
traatment is particuiarly effective in gelting the patient to -
comprehend that they ara delusional, Sometimes the
condition spontanecusly remits, buf given tha chronicity ha
has shown already, il is most Iikely that this will follow a
chronic course.

At hearing, Dr. Shipke futher opined that respondent's persecutory-type
delusion has now extended to Includa the Board, triggered by Its action denying
respondent's application for ficensure, Respondent had made numerous Pablic
Reacord Act requests under his father's name lo obtain informatien from tha Board, O,
Shinko characierized the language contalned in some of these istiars lo be sugrestive
of grandiosity and paranoia. Dr, Shipko also noted that the number of such requests
was indicative of a precccupation consislent with delusional disorder.

Psyehialic Fvaluation by Thomas Clesla, M.D.

27,  Respondent was seen {or psychiatric examination by Thomas K. Ciesla,
M.D. on Aprii 27, 2011, The twa met for approximately two and one hall hours. Dr,
Giesla received his medical degree from Stale Universily of New York al Buffalo," He
compieted a residensy in psychialry at the UCLA Meuropsychialric Institule in Los
Angeles, and also a feliowship in Social and Community Psychiatry al UCLA, Heis
poard cadified in psychiatry, with added qualificaliors for addiclion psychiatry. Dr,
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Ciasla also holds a masters degree in social psychology, and a Ph.D. frem the
Southem California Psychoanalytic Institute.

Dr, Ciesla has served as president of both the California Psychialiic Association
and the Southern California Psychialric Scerety, e Is an Assistant Clinical Professor
of Psychiatry at UCLA. 1n addition to engaging in private practice in psychiatry, he has
servad as an examining psyshiatrist for the Cily of Los Angeles, Board of Pensions,
and for the Los Angeles Unified Schooi Dlstrict, He has sarved on the liaison

commitlee for the Board's diversion program, and nas testified as an exper withess in
malters before the Board,

28.  Dr, Ciesla was providad with the Board's Statement of lssuss, Dr, '
Skwpko's Navember 13 and December 4, 2009 reports, the November 8, 2006 MMPI2
scoring and raport from Alex Caldwell, Ph.D., a September &, 2007 psychlailc _
evaluation by Robert Garrelt, M.D., and articles from [he Dallaz Morning News about

allegations relating to Medicars billng at the UTS Parkland Hospital, and separats
aflegations relating to the UTS residency program,

29,  Dr. Ciesla ophed that respordent has no mental condition that renders
hirr, unfit tc prastice medicine, Ha disagreed with Dr. Shipko's opinion thal raspondent
has a delusional disorder. Whi'e Dr, Clesla conceded that respondent meets most
critesia for delusional disardet, ha failed to find any d2iusion. On that basis a'one Dr.
Ciezsla detennined thaf respondent does nol have a delusional disorder, Dr. Clesla
explained that there was notiing aboul respondent’s presentation that suggested an
encapsulaied deiision system. Dr, Ciesla noled that a "mistaken belief" is not a
deiusion. He wauid expect a delusion to arise, or to be created "oul of whole cloth." In .
this respect, Dr, Ciesla relied upon collateral source materia! and press secounts ahout
UTs biting trregutarities and allegaiions relating to Medicara Fraud to suppor his
opinion that respondenl was not oparating under a false belisf about why he was
nlacad on probation or batng persecuted over the period of his UTS resldency, Dr

Cies'a noled, for example, that respondent’s heliefs aboul billing fraud were shareﬁ by
other serious people

The DSM-IV generaily defines a delusion as fallows:

A false heliel based on Incorrect inference about external
reality that is firrely sustained despils whal almast everyone
else believes and despite whal conafifutes incontrovertible
and obvious proof or evidence lo the contrary, The belief is
not one ordinarily accepted by olher members of the
person's culture or subcullure {e.g., it is not an article of
religious faith.} When a false belief involves a value
judgmeant, it is regarded as a delusion only when the
judgment is so extrems as to defy cradibility. Delusional
conviction oceurs on a conlinuum and can sometimes bhe
inferred from an irdividual's behavior. 1tis ofien difficuli to
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distingulsh betwean a delusion and an overvalued ldea (in
which casze the Individuai has an unreasonable bslief o id2a
but does not hold it as fitmly as Is the case with a delusion.).

(DSM-1V, Glossary of Techaical Terms, Appendix C, p. 765.)

30, Dr. Ciesla also considered respondent’s "very solid academic record" and
"disling uished work” as an undergraduate at U.C, San Diego and as a medical studen!
atU.C. lrvine Medlical Schoal, and his having completed the UTS remdency program
as evidence thal he had no significant psychopathology, Dr. Ciesla opined that at the
time of his examination ha would dlagnose raspondent with minor dapreasion, In thig

respact he agreed with the earlier diagnosis by Rabert Garrell, M D, whose teper Dy,
- Ciagla considered in rendering his epinion,

31.  Respondent had earlie.rb sen referred to Or. Garrel! by the UTS

Committes on Practitioner Pear Review & Asmstanco (COPPRA). He was ssen by Dr,
Garrett on Septamber 7, 2007,

Dr. Gar.el'f diagnoaed respondznal with “Major Depressive Disarder, smgle
episode, severe, without psyc‘woflc features.” Dr. Garrelt noted in his initiai impressions
that respondent acknowledged signs and symptoms of depression and thal “he
altributes all this to his resentment about the forced nature of the Match system and
. his resentment about belng matchad to Dallas, Texas." Respondent reparted to Dr.
| C‘Jfretl hat when he moved o Texas he lost his girtiflend, his circle of friends and

rgacy access to s family. Or. Garretl noted that respondent was 5ﬁ0|al'|y isclaled and

Nmmt pricnary support oulside of work, and “doing poorly at work,”
epott

e

Raspondent
ad tc Dr. Garrett thal ha "shut down" when he ardved al UTS and was unable 1o

transfer oul "becausa he did poorly al work" and was put on probation in his first six
months, '

Sarrett made the following treatment recommendations that were
commignicatéd to respondent:

1. Weeldy psychotherapy should be considerad a primary _
treatment option, espacially given your stated reluctance to _ ;
take psychiatric medication. Either individuai oc group :
therapy woud be appropriale. | recommend an initial course.

of therapy lasting 6 moriths, | provided you with several

oplions _and referral sources for such therapy.

2. Treatment with anli-depréssant medication may also be

helpful to you, 1 provided you with a pmsmlphov for an anli- .
depressant and a hypnotic,

32.  Dr. Ciesia opined that a diagnosis of delusional disorder was neither
cons'slent with Dr, Garret!'s findings, nor with the MMPI-2 rasults as reported by Alex
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B, Caldwell, Ph.D Dr. Caldwell’

s MM#PI-2 report described respondent’s profile as
showing "a moderate level of anxiety and depression with low moods and open
complainis of worry, fzars, and sail-doubts." The profile Indicated "strong underlying
rercenaies to rationalize hostility, to covertly blame others, and to externalize problems
away from himself when less dapressed." Dr. Caldwell concludad that tre diagnoses

maest commonly associated wilh respondent's profile are of depressive and anxiely
NeLrcses.

33, Dr. Clesla agrees thal respondent has engagad in inappropriate
behaviors but he does not balieve such aclions arose from a delusion. Rather, Dr,

Ciesla belisvas it s more reflective of he desperale nalure of respondent and the kind

of "tone deaf" quality to his personal interactions wilh cthers, Building upon the profile
and freatmenl considerations contained in Or, Caldwell's teport, Dr, Ciesla believes

“that respondent's prognosis and expected response fo shorl term treatment is good.

Dr. Ciesta made the foliowing freatrment and therapy recommendations at hearing:

Well, in view of all of the trouble thal Dr. Kyri has gotlen
himself into and the kind of tone-daaf qualky to his
istaraction with olher people, | would wan! to focus on his
capacity te appiehend and respond appropriately to affective
cues frorm people he deals with, | think it would e crucial for
Dr. Ky:i, going forward, to be able to work comforiably and
collaboratively in an instiulional seliing and, perhaps, even
in a smaller clinic setting '

Respondent's Testimony

34, Respondent avers thal he was placed on probation because of his belief
that UTS was committing hilling fraud and because he was Inquiring about transferring
out of the program. He explaired thal although he highlighted his dissatisfaction with
tha Malch program on his application to the Beard, that thal was not the real reason
why he believes he was placed on-probation. Respondent scomptained to a aumber of
agenciss around August 2008 about hig concarns relating to the UTS PM&R
depariment's practice of engaging in "olind consuliations." He described this as when
a consuting medical gpacialty such as PM&R initiales its medical services on its own
unbeknownst to @ patient and without being consulted by or being hotifled by the -
paliert's care team of the need for its servces. Respondeant characterized his as a
"very surrapliious means of inserling any consulling medical service onto the care
team of a given patienl.” He believes it Is “essentially a trolling expedition by which a
given congult seivice arlificially generates additional billing and income for Parkland
Hospita) in what is often neadiess, unwanted, and unauthorized medical services.”

Respondent believes that word got back to Dr. Bierner thal he was guestioning
tne propriety of nor-physician orders for PM&R consultations. The two met on July 13,

2005 and Dr. Biernar spacifically asked him why he was nol performing consultations
on what respondent believed 1o be therapy orders. Respondent avers that Dr, Biemer
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got very ang-y and yelled at him, He avers that Dr, Bierner told him thal every therapy
order at Parkland Hospital would corre with a consultation order. Respondent alleges
that he was Inslrucied 1o do a physician consuitation on every therapy order, and lo
alse bill for an attending (sdpenvising) physician even when the atlending was not

sresent during the consull. Reapondenl hesitated lo do this out of conceni that this
was dishonast,

33, Respondenf was placed on probation at UTS from December 30, 200;
throtigh Octobar 31, 2007. (See Finding 7.) Dr. Bierner wrola latters to rasponden
aver this period, eash detaling specific concerns relating to raspondent's beha\mr and
job perfornance as a resldent, and surimarizing expactations for him that were -
necessary in order for him to successiully complPie the residency program. Concerns
exprassad by Dr. Bierner en Dacember 30, 2006, inciuded excessive {ardiness andior
absanteeism, unsatisiactory job performance and unethical condust, The unethical
condust related to concerns that respondsnt nad advised other residents to wail

several days before completing a PMER consultatien. The ﬁxm,r‘tanon was that sush
be compiatad within 24 hours,

Concerns expressed on June 33, 2008, included respondent’s fallurs 1o assess
an ICU patient for possible renabifitation transfer, failure to ask for assislance of an
attandirg in aposepriale situations of medical compi ex:ty, reseiving unsalistactory .
ratings on his mpahen\ rehabililation uhit evaluation, issues relating to hearing loss and

daytimé drowsiness, and unsalisfactory evaluatmn:‘, from St. Paul University Hospital
inpatient rotation.

Concerns expressed on Sepiasmber 8, 2008, ncluded delinquent completion of
medical records, unsatisfactory job performance during on call period, and drowsiness

and faling asleep in lectures. Similar concerns were expressed to respondent on
December 29, 2008,

On September 24, 2007, Or, Biemer reminded respondent thal he remained on
probation through Oclober 31, 2007, and thal he was expected to meet all the lerms of

IFe previous prebation lettars, and be removed from probation prior to cormpletion of
the UTS residensy program, :

_ 33, Athearing, respondent addressed the mallers sel forlh in the several
lettars from Dr. Biemer. He defended himself against most of the arilicisms, with only
rainimal acknowlgdgemant that he had any performance or behavior issues. He
ma-~lained that ne "always did everything appropriately” in relation to patient
~onsJltations during his residency program, and also defended his decisions 1o ral
provide consullations ordered by the program because, in his opinion, the
consultations were "not justified.” (RT Vol. IV 963,1-24; Vol. V 1230:1-2.) He admilted
that he mada no similar defense at the time these same matters were broughl to his

attention by Or. Biernar, noting thalhe “just listened" and that he did not wish fo risk hig
career, HMe did not pursw the cue process rights specifically afforded him by UTS in

refation o his probation. He suggested thal to do 50 would require him to bring up his
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July 2005 discussions with Or. Bierner, something he did not wish to do, and which he
pal.eves to ba the real reason he was placed on probation.

37 Respondent met with COPPRA, and was referred to Dr. Garrelf on
Sextember 7, 2007, (Finding 31,) Raspondent denied being told that ha needed lo
seeX mental ruaalth counseling, or that he required psychotherapy or medicalions. He
averred that Dr. Garrelt did nol share with him his diagnosis of major deprassion,
F{espondert revarsed himself in subsedquent tastimony, suggesling that he did book

and maks an appointment for psychotherapy and thal he othanwisa (ollowed ihe
instruciions of COPPRA.

38, Res ponclenl is currently employed as a secur ty officer at Disneyland, He
had applied for employmeant with numerous bictach employers, but was questioned
about his medical dagree and why he was nol working In madicine. He performs
volunteer work as a |OngUOS coordinator for the American Rad Cross. Respondent
would like ‘o work in the field of spina} cord injury medicine. e desires lo work with'
acute palients as they leain to regain funclion, He plans o reapply to the Spinal Cord
Injury program al the Staniord University/Palo Allo Veterans Administralion Health
- Syslems, or to programs with UCH or the Kaiser-Permanenle Medical Group.

39, Respondent's Knowiedge base, ability and skili in PM&R are notin
dispute. Kelth E. Tansey, M.D., Ph.D., who recommended respondent for the Stanford
fetiowship in spinal cord mr-dzcmn taslified on respondeant's bahaif. Dr, Tansey was an
- Assistant Profassor and Directer of Spinal Cord Injury Program al'the UTS Medical
Center during respandent's residency, Dr. Tansey supervised respondent and
observed him practice as a residenl. He noted thal respondent was an excelienl
residert who held himse!f and those he worked with 1o a very high standard, He also
noted that respondentwas "hungry to learn about not only the very practical but also -

lhe theoretical basis when [l came Lo rehabilitation mediclne.” Dr. Tansey supports
respondent's application for licensure in California,

49.  Respondenl is currently sesking oul low-cost psychotherapy in Orange
County. He is wlliing to acerpl any probationary terms and canditions the Board
¢cnooses o impose on his license, He acknowledges thal some of his communication:
wiin Boare staff ware “off-puliing” and he Is somewhat apologatic. He now believes

past poor behaviors were dus to his dissalisfaction with the Match program and his
redotlon 2 hilling u.ggutarittc, al UTS. He noted that his dissatisfaction impacted his

anility to trus! otners at UTS and that he did net intaract with the level of frus! needed.
He beliaves this lad o him not interacting positively with staff.

Discussich

41, Respondent's applcation was denled under Business and Professions
Coda section 820, relating (9 practice impairment. Section 820 provides:

it
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Whenever it appaars thal any person holding a license,
certificate or permit under this division or under any initiative
act referred to in this division may be unable to practice his
or har profession safely because the licentiate's ability to
practice Is Impaired due to mental iliness, or physical iliness
affecting compelency, the licensing agency may order the
licentiate to be examined by one or more physicians and
surgeons or psychologisis designated by the agency, The
report of the examiners shall be made available to the
licentlaie and may be received as diracl evidence in
proceedings conducted pursuant to Section 822.2

Accordingly, the sole issue in this case is whether respondent's ability to

practice medicine is impaired due to mental iliness, or physical lliness affecting
competensy. :

42, The parlies offered confiicting evidence in this maller regarding
respondent's mental sta‘us, Complainan! relies upon D, Shipko's oplnion that -
respondent suffers from a deluslonal disorder, persecutory type. Dr. Shipko believas
lhis mantal diness emerged during respondent's medical education when he first
learned about the mateh system and has been persisient since that time, even
encompassing the Board's decision to deny his application for licensura. -Dr, Shipko
opined that respoadent has a deluslonal disorder that causas his Judgment to be so
impaired thal he is nel in conlact wilh realily. He does not balieve respondent is
capabie of practicing medicine safely because his delusions of persecution have
resulled in aciual patient neglect in performance of basic responsibiliies such as
parforming examinations. Dr, Shipko believes respondent’s persecutory delusions
rendar him unable to interact properly with colleagues and patients alike, and that

respondent is unable to. follow instructions, refuses to care for patients at times and
can exhlbil behavioral extremes towards pat lants,

Howaver, the Board flnds thal the evidence, including the testimany of Dr,
Cizsla, is more persuaswn thal rnspondsnt does not suffer from delusional disorder,
Dr. Cresla noted that a "mistaken beitel” i not a delusion and that when a delusion is
nrasent, ong would expect it {o he crealed "out of whole cloth.” A delusion is a fa'se

batie’ basad on incorract infarence about external reality that is firmiy sustained
daespite whal almos! everyones else believes and despite what constiiules
incontrovacible and obvious proof or evidence to the contrary. Respondent is very
likely wrong about why he was placed on probation and about being persecuted over
the period of his UTS residency, Butthese armount o no more than mislaken behefs,

? pusiress and Professions Code sections 620 and 822 contempiale proceedings involving one
who ig surrently icensed, Howaver, bolh the Sialerment of Is3ues and the Firs{ Amented Slaternent of -
Issues make lhese adegalons In tendern with section 480, which relerences acts which " done by a
licactala o the nusiness o prof23sion in question, would e grounds ‘or suspenscn of revocaton of
licensze.” ’
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and not delusions. Or. Clesla noted, for example, that respondent's beliets aboul
-billing fraud were shared by other serous people.

43,  Dr. Ciesla opinad that respondent's poor behaviors are better explained
" by his diagnosis of depression, and by his personality charactaristics and the MMPI-2
proflie repoded by Dr, Cadwsl. Sucn opinlon finds subslantial corroboralion in the
record, including earlier reports by other experls received In evidence at the hearing.
For axampla, Dr, Caldwell colned that respondent is prone to react with Undue anxiety
and poorly regulated emotions lo minor threals to his securily. He repoited that
respondent has “strong underlying tendencies to rationalize hoslility, lo coverlly blame
others, and to externatize problems away from himself when less dapressed.” The
Acministrative Law Judge (ALJ) for the hearing in this matter made the following
findings with respect to respondent’s sredibility at hearing, to which the Board gives
great weight.® He found that Dr. Caldwell's description was an apt description of much
of raspondent's behaviars complained of over the course of his UTS residency, and
also of the qualily of his testimony at hearing, He fuither found that respondent raraly
acknowledged wrong or accepted responsiblility for Inappropriate behaviors of poor
performance. The ALJ found that, al times, respondent was not forthright. For -
axampls, he was noi honast about being told of Dr. Garrelt's diaghosis of major
depression and his recommendalions for treatment. This and olher elements of his
teslimony wera troubling, regardiess of causation, The Board ls concerned that this
evidence shows thal raspondent’s basic inclination is to accept lithe or no

responsibilily, to blame others and to externalize problems, However, this is not he
same thing as having a delusion.

Certain of respondant's behaviors are also helter explained by a diagnosis of
depression. Dr, Garrell diagnosed him with Major Depressive Disorder. Respondent
ranortad to him that he was vary angey about being matched o UTS and that he *shut
down" when he arived and was unahle {o fransfer out because he did poorly at work
and was put on probation. He reporied having no friends and baing Isolated, if not
oslraclzad, by the program and fellow residenta. Imperantly, respondent
acknowledged signs and sympioms of depression and atliibuled il to his resentment

abou? tieing matched o UTS. This is ail consistent with depression, and not delusional
disorder.

44, Delusional disorder, if an accurate diagnosis, would not be remediable.
The non-remediable nature and chroniclty of.ihis disease informed Dr. Shipko's
racomreendation that respondant may not praclice medicine safely in California "even
under u probalionary license with specified terms and condilions.” However, the
evidance did not show thal respondent suffers from a delusiona! disorder or that
respordants condition was nol remediable. On balance, the evidence in this case

I Government Code section 11425.50(p) states, in perlinent pan, “if the factual basls for the decision
inclurdes a delermination based subslantally on the cradibility of a witness, the Stalemen: shall ientify
ary spacilic evidence of the observed demeanor, manner, or attituce of Ihe withess nat supports the
determination, ard on udiciat review tha cobrt shall glve greal weight to ke determiration o tha exionl
the determication fdentiles the observed demeanar, marner, of 2'ttude oi the witnoss hat suppoers 1.
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indicates that respondent's condmon may be trealed.  Dr, Garre't recommeanded
weakly ps ychotherapy as a primary treatment oplion, with an init’al course of therapy
Jasting six months. He also belleved anti-depressant medication would be helpful, Dy,
GCalowell's repost indicated that diagnoses most commonly associated with
respondent's profile are depressive and anxiety neuroses, with the expected response
to short-termn treatment being “relativety good.” Dr. Clesla endorsed these
recommendations, disagreeing only as to the degres of depresaion. Or. Clesla
racommended psychotherapy more directly focused on improving respondent's -
capaclty to apprehend and respond appropriately to affeclive cues from people he

tdeals with so that he might work comforiably and collaboratively in an institutional
sattirg or smaller clinic setlings.

45, Compiainant paints out that respondent was repeatedly given opportunity
lo respond to the many petformance [asues ralsed by Dr. Bierner, and that pever once
did he raise the issues aboul consultations, lack of atiending physisians of fraudutent
hilhng practices. Complainant is alse kroubled that respondent, for the first thme at
heafing, suggested thal his comments abzout the match program were ]ust a "cover
story" for the real reason he was placed on probation. And compialnant is concermed
by the fact thal respendenl did not become a whistle-blower until the week that he
submitted his adplication Lo the Board in August 2009, Complainant contends that
regardiess of the root cause, respondent should not be granted a license becausz he
has nol mel his burden of showing that he can practice med cine safely,
Complainani’s sevaral conce:ns about respondant's behaviors are warranted, lndeed
respondznt's behaviors may weli be explained by matlers beyond his personahty
profite or depression, such as basic character laws, But the sole izsue remains
whether nis abliity to practice is impaired dus to.mental linzss, or physical finess

afecting competency. Bacause the medical evidense In this case does not supporta

flnd ing of delusional disorder, reopondent’s abmty to practice is not |mpa|red due o
thal rmental iliness.

43.  The evidance in this case demonstrates that raspondent requires further
evaluation and treatment for his condition, Ineluding psychotherapy. At hearing,
respondent representad that he is wiiling to undargo such'realment and averrad that

ha was in the process of secking a medical provider, " He should not receive a llcen
until hie does so.

47,  Besause respondent's menlal health condition (Depression) is _
remadiable, it is recommendad that he e placed on standard terms of probation wilh
ire Board. This is consistent with the recommendalion of the Board's medical
constitant, Jim MNuove, M.D. (See Finding 11.) Board oversighi of respondent's
reentry into medical practice s wise Ji\!eﬂ thal he has nol practiced medicing since
2008, Preobalion should also include @ psychiatric evatuation, some form of
rsychotherapy, a pmf‘ltm, monitor, and solo practice prohibition.
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LEGAL CONGLUSIONS

The Burdan of Proof

1.

The Administrative Prosedura Act (va. Code, §5 11500 ! seq )

provides that tne burden of proof is upon the applicant seeking licensure, (beﬂn v,

Departmeni of Alcoholic Beverage Conbrol (2006) 139 Ca'.App.dth 471, 476-477 )
Specfically, Govprnment Code sertlon 11504 states:

2,

"A hearmg lo daterming whether a right, autnority,
lzcense, or privilege should be granted, lssued, oc
renewed shall be Initiated by filing a statemeni of issues.
The statement of issues shall be a wrltten statament
specifying (he slatufes and rules with which the
respondent must show compliance hy producing proof af
the hearing and, in addlton, any particular matiers that
have come to the allention of the initiating party and thal

vrould atthodze a demial of the agency aclicn sought."
(Emphas’s addsd.)

‘Cxcapt-as otherwise pmwdnd by law, the burden of proof requires proof

by & preponderance of the evidence," (Evid. Code, § 115.)

Grounds for Dema!/!ssuance of a Certificale on Probation

]

[

Under Business and Professions Code section 480, the Board may deny

- alicense of an applicant who has done any act which If dons by a licentiale of the

business

3 or profession in queslion, viould be grounds for suspension or ravocation of

license. (Bus. & Prof. Code, § 480, subd. (a)(3).) The act must be substantially related

to the gualifications, fung t.ono or duties of the business or profession for whmh
application is rmade. .

d
v

Business and Professions Code section 820 provides:

Whanever it appears thal any person holding a licenae,
ce,r*iiicaim of permit under this divislon or under any initiative
cf referred Lo in this d'vision may be unable to practice his
or lr er profession salely because the ficentiate's ability to
practice is Impaired due to mental illness, or physical fingas
affecting compelency, tne licensing agency may order the
licentiate o be examined by one or mere physicians and
surgeons or psychologists designaled by the agency. The
report of the examiners shall be made available to the
licentiate and may be mceived as direct avidence in
proceedings conducted pursuant to Section 822,
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5. Cause exists lo deny respondent's application for licensure undar
Buginess and Professlons Code sections 480, subdivision (a); and 820, by reason of

_the mallers sat forth in Findings 43 through 47.

B. Althaugh grounds for denial exist, the Board may still issue a
prebationary cadificate on terms and conditiors of probation. (Bus. & Prof, Code, §
2221.) Governmenl Code section 11518(h) provides thal: "A stay of exacution may be
included in the decision or If not included therein may be granted by the agency at any
tma before the decision becomes effectve. The stay of execution provided herein may
be accompanied by an express condition that respondent compiy with spacified terms

-of probation; provided, however, that the terms of probalien shall be jusl and

reasonase n the light of the findings and declsion,”

Faclors Considerad in Juslification of Issuance of a Probalionary Cerificale

7. Protaction of the public s the Board's highes! priorlty, {Bus, & Prof.
Code, § 2001.1.) 1tis for this reason thal licensure by the Board is not readily grantad.
Qualification for licensure must be met' and minimum standards conlinucusly
satisfied® Further, it is expecled thal the Board's licensees practice with safely 1o the

-pueliz, including practicing without mental impairments affecting competency. The

Boarci has a compstiing need to proiect he public against risk of harm by physicians
who may he so impairad that they cannot practice medicine safely.

3 The matters sel forth in Findings 41 through 47, have been considered.
The evidance in the record indicates thal respondant has a menlal condilion that is
remediatrie, However, it would not be in the public interest to grant an unrestricled
license ‘o respondent, given that the evidenca in the record shows that respondent has
a mental condition for which ha has not received fraatment (Factual Finding 48) and he
has nof fully acceplad responsibility foc his conduct (Factual Findings 36, 37, 43).
Maveriheless, the balance of the medical experts in this maltar expressed the opinion
that respondeant’s condition couid be remediated and that he could practice under
certain conditions. (Factual Finding 44.) Further, respondent has expressed a
willingness to accepl trealment for his condition apd shows some insighls inlo his
aclions. (Factual Finding 40). Consequently, it would not be contrary to the-public
intares! to issue resoondent a prebalionary licenss at this ime on standard terms of
prebation with the Board, with the additional conditions *hat he undergo a paychiatric -
evaiLaton, paricipate in some form of psychotherapy, have a praclice-monitor, and
hat he s prohibiled frorm solo practice. -The conditien that tespondent undergo a

paychiatic evaluation should be a condition precedent e his licensure on probaticn §or
VB Years, - '

5, Five years' probation is the mininsum necessary for the Board to monitor

respordant with respect lo tha issi:es In this case. The issuance of a probationary
licenise will produce a positive effect for respondent and the pubiic, in thal the

‘ Buslness and Pifessiors Code §2080, ef seq,
" Business and Professions Code §2190, el seq
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imposition of probation with terms ano conditions will encourage on-going assessment,
moniioring, therapy and seli-raflection for respondent, and ensures the public that the
Board has put prolections In p'ace to help ensure safe practice. To that end, the Board
has determined that the following tarms re%}ardmg prohation under the Board's
Disciptinary Guidelines [effective 2011, 11" Edition] shalt apply in this case:
psychlalric evaluation (as condition precedent), paychotherapy, practice monitor, solo
practice prohibition, notification, supervision of physlcian assislants, obey all laws,
quarterly declarations,. general probation requirements, inlerview with the Board or its
Designes, hon-prasiice whila cn probation, completion of probation, violation of
- probation, license surrender, and probation monitorin_g cosls, The Board has
degtermined thal these condifions are sufficient to mee! the goal of aliowing respondant

to prastice with safely to the public. This conglusion is based upon all of the Factual
Findings and Legal Conclusions,

ORDER

WHEREFORE, THE FOLLOWING DROER is hereby made;

The application of Lier Jay Kyri for an uncestrictad physician's and surgecn's
certificatz is denied. However, Respondznt shall be issued a physician’s and
surgeon's ceificals on a probatlionary basis, as described below, upon complelion of
tne foliowing condition presedent:

Psychiatric Evaluation. Within 30 calendar days of the effective dale of this
Decision, and on whatever padodic basis thereafter may be required by the Board or
its designee, respondent snall urdergo and complete a psychiatrie evafuation (and
peychological lesting, if deemed necessaiy) by a Board-appointed board zerified
psychiatrist, who shail consider any information provided by the Board or designee und
any other information the psychiatrst deems relevant, and shall furnish a wrilten
evaluation report to the Board or its designee. Psychialric evaluations conducted prior

lo the effective date of the Decision shall nel be accepted towards the fulfilrmant of this

requirement. Respondent shall pay the cost of all psychiatric avaluations and
psychioingicai testing.

Respondent shall comply with all restrictions or conditions recormimendad by the

eyatuating psychiatrist within 15 calendar days afler being notified by the Board orits
designes

Upar compietion of the condition presedenl above; F’\espondeni shall be lssued
a probr.ﬂ'omry license as follows: Regpondent Lien Jay Kyii shall be issued a
physician's and surgeon’s certificate, the certificate shall be immediately revoked, the -
revecation shall be stayed, and Respondent shall be placed on five (8) years'
nrobation on the following lerms and conditions:
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1. Psychotherapy. Within sixly (80) caiendar days of the effective date of
this Decision, respondent shall submit to the Board or its designee for prioragproval
the narme and qualifications of a California-licensed board certified psychiatrist or a
licensed psychologist who has docloral degree in psychology and at least five years of
poslgraduate axperience In the diagnosis and treatment of eméational and manlal
disorders. Upon appreval, respendent shall undergo and continue psychotherapy
freatrnent, ircluding any madifications lo the frequency of psychotherapy, until the
Board orits designee deems thatne further psyshotherapy is necessary. The
psychotherapisl shall consider any information provided by the Board or Its designes
and any other Information the psychotherapist deems relevant and shall fumish a
written evaluation report to the Board or its designee, Respondent shall cooperala in

providing the psychotherapist any information and documents the psychotherapist may
deem perlinent,

Respondent shall have the treating psychotherapist submit qUarterIy slaius
reparts lo the Board or its designee. The Board or its designee may raquire ,
respondent to undergo psychialric evaluations by a Board-appointed board certified
psycniakist, |f, prior (o the completion of probation, respondent is found la-be mentatly
unfit to resume the practice of medicing without restrictions, the Board shall retain
continuing junisdiction over respondent’s license and the period of probation shafi be
extended until the Board datermines that respondent is mentally fit to resume the
practice of medicine without restrictions. Respondent shall pay the cost of all
psyshotherapy and piychiatiic evaluations,

2. Monltoring -Praclice. Wikhin 30 calendar days of the efleclive dale of
this Decision, respcendent shall submit o the Board or its designee for prior approval ag
a prastice menitor, the name and quaiifications of one or more licensed shysicians andg
surgaons whose licanses are vaiid and in good standing, and who are preferably
American Board of Medical Specialtics {ABMS) cetified. A monitor shall have no prior
or cuerant business or personal relationship with respondent, or othar relationship that
couwld rzasorably be expectad lo compromisa the ability of the moniter to render fair
and unbiased reporis to the Board, including but ne! fimited o any form of barering,
shall be in respondent's field of practica, and must agrae to serve as respondent's

“menitor. Raspondent shall pay all monitoring costs,

Tho Board or ile designza shall orovide the approved monitor with copigs of the
Decision and Ficst Amended Slalement of Issues, and a proposed moritering plan.
Within 15 calendar days of receipt of the Decision, First Amended Statement of tssues,
and propesed monitoring plan, the moniler shall submit a signed statement that the
monitee has read the Degision and First Amended Statement of 1ssues, fully
" understands the role of a monior, and agrees or disagrees wilh the proposed
monitoring plan. If the monitor disagrees with the proposed monitodng plan, the

moniter shall submit a revised moniloring plan wiln ihe signed statement for approva.
by the Board or ts designes,
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Withln 80 calendar days of the effective date of this Decision, and continuing
throughout probation, respondent'y practice shall be monitored by the approved
rmonitor. Respondent shall make all records avaitable for Immediate inspection and

copying on the premises by the moniler at all times during business hours and shall
© retain the records for the entire leam of probation.

if respondenl falls to obtain approvaf of a moritor within 60 calendar days of the
aifective date of this Decislon, respondent shall receive & notification form the Board or
its designees to cease the practice of medicine within three (3) calendar days after

being so notified. Respondent shalf ceasa the practice of medtcme untit a monilor is
approved o provide monitoring responstbility.

The monitor shall submit a quartedy written repoﬁ to the Board or its designes
which fncludes an evaluation of respondent's performance, indicating whether
respondenl’s praotlﬂea are wilnin the stapdards of practice of medicine, and whether
respondsnt s practicing medicine safely. It shall be the sole responsibility of
respendant to epsura that the monitor submits the quarterly written reports to the
Boa-d or its deslgnee within 10 calendar days afler the end of the preceding quartar

I the monitor resigns or is no longer available, respondent shalt, within 5
calendar days of such resignation or unavailabifity, submit to the Board or its desighes
for prior approval, the name and gualifications of a repiacement monitor who will be
assuming thal responsibility within 15 calendar days. If respondent fails to obiain
approval of a replacement monitor within 60 calendar days of the resignation or
unavailabilily of the monitor, responrdeni shali recelve a notification from the Board or
fls designee lo cease the practice of medicine. Within three (3) calendar days after
being so notified, Respondent shall cease the practice of medicine unlil a replacement
monitor ls approved and assumes monitoring responsibility

in tieu of a monitor, respondent may paricipate In a professlonal enhancement
program equivatent to the ona offered by the Physician Assessment and Clinieal
Education Frogram at the University of California, San Disgo School of Medicine, that

1
inciudes, at min&l‘mu‘n, qua;teriy chart review, semi-annual practice assessment, and
semi-annual review of professional growth and education. Respondent shall
participate in the professional enhancement pragram at respondent’s expense dunng
the lerm of prohation,

3. Solo Practice Prohibition. Respondent is prohibiled from engaging in
the solo practice of medicing, Prohitited solo practice includes, Hut is not limiled to, a

practice where: 1) respondent merely shares office space with another physician bul

is not affitialed for purposes of providing patien! care, or 2) rmsporsdent Is the sole
physician practtioner at that localion.
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tf respondent fa'ls to establish a practice with another physician of sacure :
employment in an approprlate practice selling within 60 calendar days of the effective
date of this Degcisicn, respondent shall recaive a notification from the Board or jts
desighee to cease the practice of meadicing wilhin three (3) calendar days afler being

so nofified, The respondant shall not resume the practice uniil an appropriale practice
setting s established.

If, during the course of the protalion, the respondent's practice seliing changes
and the respondent Is no longar practicing In a setling in complianse with this Declsion,
tne raspongdent shall nolify the Board or its.designee within & calendar days of tha

- practice satl.ng change. f respondent fails to establish a practice wilh anothes
physician of secure empioyment in an appropriate practice setling within 60 calendar
days of the practice selling change, respondent shall raceive a nolification from the
Board orits dasignee to ceasa the practice of medicine within three (3) calendar days

aftar being so notified. The respondenl shall not rasume praclice untii an appropriate
practioe setling is established.

4, . - Notification. Pror lo establishing a practice with anot ner physiclan or
sacuring empioy'nr‘nt in an appropriate practh,o sefting, respondent shall provide 2
lrue cogy of e Decision and First Amended Statement of Issues to the Chief of Staff
or the Chief Exesutive Officer al every hospltal where privileges or membership are

-extended to raspondent, at any other facility where respondent engages in the practice

of megicing, Including all physician and locum lenens registries or other simitar
agencies, {0 the Chief Execulive Officer at every insurance carrier which extends
malpractice insurarce coverage to respondent, and to every partner in the practice of
medicing, or prospective employer, Respondent shall subeit proof of compliance fo

the Board or ifs designes within 15 calendar days. This condition shall apply to any
change in hospitals, other facilities or Insurance cartler,

5, Suparvision of Physician Assistants. Duting probation, iespondent is
pronibitad from supervising physician assistants.

6  Obey Afl Laws - Respondent shali obey all federal, state and local laws, -
&l rules goverping the practice of medicing in Galifornia and remain in full cornpliance
with any court erdered crirmnal probation, paynents, and olher ordars,

Is Quarterly Declarations. Respondent shall submit quarterly declarations
under penally of perjury on forms provided by lne Board, staling whelhes there has
heen compliance with all the conditions of probation, Resgondent shall sutmit

quarlerly declarations nollater than 10 calendar days af‘teu the end of the preceding
quarter,
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8, General Probation Requirements

Compliance wilh Probation Unit

Respondent.shall camply with the Board's probalion unit and all tenns and
conditions of this Decision.

Address Changes

Rasponden! shail, at al times, keep the Board informed of respondent's
buginass and residance addresses, email address (if available), and telephone :
number, Changes of such addresses shall be immediately communicated in wrlting to
(he Board or Its designee. Undes no mrcumskanoes shall a post office box sarve as an

address of record, exsept as aliowad by Business and Professions Coda section
2021(b). ‘

Place of Praclice

Respondeal shall not engage in the practice of medicine in respondunt's or

patenl’s place of residence, uniess tha palient resides in a skilled nursing faciliyy or
-other similar licensed facility.

Licenss Renswal

Respondent shail maintain & current and renewed Caltfornia physician's and
surgeen's license,

Travel or Residence Quiside California

Respondent shal Immoﬂlatoly inform the Board or ils designee, In writing, of

traval lo any areas oulsidea he jurisdiclion of California which lasts, or is contemplated
to last, more than thirty (30) caiendar days,

In the event respondent should leave the Stale of California to reside or to

practice respondent shall notify the Board or ts designee in wnt.ng 30 calendar days
prior to the dates of departure and refum,

9. interview with the Board or lts Designea. Respondent shall be
available in person upon request for inferviewa either at respondant's place of

business or at the probation unit offce, with or without prior nolice throughoul the term
of nrokation. - .

10, Neon-practice While on Probation. Respondent shall notify the Board
or ita designee in writing within 15 calendar days of any periods of non-practice lasting
more than 30 calendar days and withun 15 calendar days of respondent’s relurn to
practice. Non-praclice is defined as any pariod of ime respondent is not practicing
medicine as defined in Saclions 2981 and 2052 of the Business and Professions _
Code for ai least 40 hours in a caiendar month in direct patient care, clinicat activity or
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teaching. or other activily as approved by the Board Al time spant In an intensive
training prograr whicht has besn approved by the Board or its designee shall nol be
considered non-practice, Practicing madicine in another stale of the United Stalss or
Fedzaral junisdiction while on probation wih the medical licensing authority of that state

or jurischiclion shall not be considered non-practice. A Board-ordersd suspension of
practice shall not be considered as a perlod of non-praclice.

In the event thal respondant's period of non-practice while on probation
exseads 18 calendar months, respandent shal! succassfully comp!e t2 a clinical training
program thal meels the crileria of Condition 18 of the cuirent version af the Board's

“Manuat of Model Disciplnary Orders and Disgiplina-y Guidalines” prior to resuming
" the practice of mediclne,

Respondent's period of non-practice while on probation shali nol exceed two {2y
yaars, '

Pariods of non-practice will nol apply to t @ reduction of the probationary tarm,

~ Pariods of non-praclice will relieve respondenl of the responsibility to comply'
witr the probaticnary ferms and cenditions with the exception of this candition and the

lollowing tesms and conditions of probation: Chay AH Lawa and Genearal Probation
Reruiremants.

11, Violation of Probhation. Faiiure to fully comply with any lerm or
condition of prokation 13 a viotation of probation. [f respondent violales probation in
any respect, the Board, after giving respondent notice and the opportunity to be heard
may reveka probation and carry out the disciplinary order that was stayed. Ifan
Acrusation, or Pelition to Revoke Probation, or an {nlerim Suspension Order is filed
agairst respandent during probation, the Board shall have continuing jurdsdiction unti

the matter is final, and the perlod of probation shall be extended untn the matter is
firal.

12.  License Surrender. Following the effective date of this Decision, if
rasnondent ceases praclicing due to ratirement, health reasons or is olherwise unable
io satisfy the terms and condilions of probation, respondent may request to surrender
sis licarsa. The Board reserves the right to evaluate respand'\ni request and to
exnrcise its discrelion whelher or not i grant the request, of to take any other action
deemed aporopriate and reasonable under the circumstances, Upon formal
accepance of the surrender, respondent shall within 15 calendar days deliver :
respondend's walle! and wai cerificate to the Board or ifs designee and respondent
sna'l niolonger prastice med 'sine. Respondent will no lorger be subjest 1o the terms
ard conditions of probation. If respondant re-applies for a medical license, the
acplication shal be ireated as a petiton fof reinslalement of a revoked ceriificats
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13.  Probation Monitoring Costs. Respordent shall pay the costs
associated with probation monitoring each and every year of probation, as designaled
by the Board, which may be adjusted on an annual basis. Such costs shall be payable
ta the N‘L,dlcal Board of Califorria anc detivered to the Board or its demgneﬂ ne lalar
than January 31 of each calendar year,

14 Gompletion of Probation. Respondent shall comply with all inancial
oohgqnons (2.g., prodalion costs) not laler than 120 calendar days prior o the

sarpletion of probation. Upon successful complelion of probation, respondent's
cert ficate shall be fully restorad.

This decision shall pecome elfeclive at 5 p.m, on _Mareh 23, 2012

IT 1S SO ORDERED this _ 2204 day of _ Feheuary 2012,

s ppp A A DA g AN
Shelton Durvisseau, Ph.D., Chaimerson
Panel A
Madical Board of Califormia
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BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Statement of Issues
Against:

LIEN JAY KYRI ' Case No. 20-2010-205464
OAH No. 2010110370

Respondent.

DECISION AFTER NONADOPTION

This matter was heard before Administrative Law Judge Jonathan Lew, State
of California, Office of Administrative Hearings on June 13 through 17, 2011, in Los
Angeles, and on June 22, 2011, in Sacramento, California.

Complainant Linda K. Whitney was repfesented by Supervising Deputy
Attorney General Gloria |.. Castro, and Deputy Attorney General Beneth A. Browne.

: Respondent Lien Jay Kyri was present and represented by Daniel H.
Willick, Attorney at Law.

The case was submitied for decision on June 22, 2011.

The proposed decision of the administrative law judge was submitted to Panel.
“A" of the Medical Board of California (hereafter “Board”) on August 1, 2011. After due
consideration thereof, the Board declined to adopt the proposed decision and
thereafter on Ocfober 26, 2011 issued an "Order of Nonadoption of Proposed
Decision.” On November 3, 2011, the Board issued an "Amended Order of
Nonadoption of Proposed Decision” and subsequently issued on Order Fixing Date for
Submission of Written Argument. On January 3, 2012, the Board issued a “Notice of
Hearing for Oral Argument.” On January 23, 2012, the Board issued an “Order
Clarifying Prior Orders of Nonadoption,” which provided that the Order dated
November 3, 2011 superseded and replaced the prior Order dated October 26, 2011.
On February 2, 2012, oral argument was heard, rulings regarding arguments and the
taking of additional evidence were made by Administrative Law Judge Catherine Frink




on behalf of the Board, and the Board voted on this matter that same day.

The time for filing written argument in this matter having expired, written
argument having been filed by both parties and such written argument, together with
the entire record, including the transcript of said hearing, having been read and
considered, pursuant to Government Code Section 11517, the Board hereby makes
the following decision and order;

FACTUAL FINDINGS

. Linda K. Whitney (complainant) is the Executive Director of the Medical
Board of California (Board), Department of Consumer Affairs. She brought the
Statement of Issues and First Amended Statement of Issues solely in her official
capacity. The Statement of Issues and First Amended Statement of Issues were filed
on July 7, 2010 and June 16, 2011, respectively. Those charging documents. both
alleged that respondent’s application was subject to denial pursuant to Sections 820
and/or 480 of the Business and Professions Code “in that Respondent's ability to
practice medicine is impaired due to his mental conditions.”

2. On January 16, 2009, the Board received an application for a Physician’s
and Surgeon’s License from Lien Jay Kyri (respondent). On January 13, 2009, '
respondent certified under penalty of perjury to the truthfulness of ali statements,
answers and representations in the application. The Board denied the application on
- December 8, 2009, indicating that its denial was based upon a determination that
respondent “is impaired and unable to practice his/her profession safely,” and that he
has done an "act which if done by a licentiate of the business and professmn in
question, would be grounds for discipline or revocation of license.”

(See Bus. & Prof. Code, §§ 480, subd. (a)(3), 820 and 822.)

3. By letter to the Board dated February 3, 2010, respondent contested the
denial of his application and requested a hearing. Respondent timely filed a notice of
defense in response to the Board's filing and service of the Statement of Issues and
First Amended Statement of Issues in this matter.

Education Background

4, Respondent is age 41. He did his undergraduate studies at Golden
West College, and at the University of California at San Diego, majoring in
biochemistry and cell biology. He then applied to and was accepted at the University
of California at Irvine (UCI) School of Medicine. Respondent took and passed all
three steps of the United States Medical Licensing Examination, and received his
Doctor of Medicine from UCI on June 18, 2004,

Between July 2004 and June 2005, respondent completed an internship in
internal medicine through the University of California, San Francisco, School of




Medicine, at its Fresno program. He then applied for a residency position in Physical
Medicine and Rehabilitation (PM&R) and was accepted into the PM&R residency
program at the University of Texas Southwestern (UTS). He participated in the three-
year UTS residency program between 2005 and 2008. '

5. Respondent completed the UTS residency program in the specialty of
PM&R on June 30, 2008. He took and passed the written examination to be board
certified by the American Board of Physical Medicine and Rehabilitation (ABPMR).
However, he was not eligible to take the oral examination for the ABPMR board
certification because his application for a Physician’s and Surgeon’s License was
denied by the Board.

Respondent applied to and was accepted into a fellowship training program in
Spinal Cord Injury (SCI) Medicine at the Stanford University/Palo Alto Veterans
Administration Health Systems for the 2009/2010 year. He was unable to accept the
SCI fellowship because a California medical license is required for him to continue as
a postgraduate fellow in this program.

Respondent’s Application for Licensure

6. In respondent’s January 13, 2009 application for licensure, he was
asked whether he had ever been placed on probation. He answered in the affirmative.
He had been placed on probation during his postgraduate training at UTS.
Respondent participated in the UTS residency in PM&R between July 1, 2005, and
June 30, 2008. He was on probation for 22 of the 36 months that he was in this
program. ' ‘

7. Probation During Residency. Respondent was initially placed on
probation from December 30, 2005, to June 30, 2007. Samuel Biemer, M.D., was the
UTS Residency Program Director with responsibility over the PM&R residency
program. By letter dated December 30, 2005, Dr. Bierner advised respondent that he
was being placed on probation through June 30, 20086, for the following reasons:
“excessive tardiness and/or absenteeism, unsatisfactory job performance and
unethical conduct.”

Dr. Bierner and respondent met for a six-month evaluation and counseling
session on June 30, 2006. Dr. Bierner made a determination to extend respondent's -
. probation for an additional six months through December 31, 2006. By letier dated
June 30, 2006, Dr. Bierner detailed seven specific performance areas where he
believed improvement by respondent was needed.

Dr. Bierner and respondent met on other occasions to discuss his resident job
performance. By letter dated December 29, 2006, Dr. Bierner advised respondent that
he would remain on probation through June 30, 2007. The letter detailed areas where
Dr. Bierner expected improvements.in respondent’s behavior and job performance as
a condition to respondent’s continuation in the UTS residency program. '

3.




By letter dated September 24, 2007, Dr. Bierner confirmed that respondent
remained on probation through October 31, 2007. He warned respondent in that letter
that “failure to comply with all the terms of my previous instructions to you may
result in your termination from the residency prior to graduation, which would make
you ineligible to sit for the American Board of PM&R examination.”

Dr. Bierner wrote a letter on December 26, 2007, to Anthony M. Tarvestad,
Executive Director of the ABPMR. Dr. Bierner indicated to Mr. Tarvestad that he
had removed respondent from probationary status, that respondent's “performance,
attitude, and communication skills have improved,” and that he would recommend
respondent for admission to take the written ABPMR board examination.

By letter to the Board dated August 31, 2009, Dr. Bierner confirmed that
respondent was on probation from December 30, 2005, through October 31, 2007.
He noted: “After Dr. Kyri completed his period of probation, he then successfully
completed a residency program on June 30, 2008. Subsequent to that, thls individual
successfully passed his written board examination.”

8. Respondent's Written Explanation to the Board. Respondent was
requested, as a part of the application process, to provide a written explanation for his
“Yes” response to being on probation. He did so and submitted a seven-page
separate
attachment to his application explaimng why he believed he was placed on probation
at UTS. The content, nature and character of this written explanation, in tandem with
other information received by the Board relating to respondent’s probation, led the
Board to reject respondent’s application over concerns it has related to respondent’s
ability to practice medicine safely and independently. | ‘

Respondent indicated that he was placed on probation “due to my very great
dissatisfaction, less than enthusiastic attitude, and alleged derisive remarks that were
overheard toward the residency program.” He suggested that he was forced to work
at the UTS residency program against his wishes, that he did not select UTS as his
preference to continue his post graduate studies, *nor did | agree to work there of my
own volition.” Respondent was highly eritical of the National Residency Matching
Program (Match) and its resulting as_signment of all graduating medical students, The
process “infuriated” him and he was "not inclined to trust nor have any support for a
residency system whose moral and ethical judgments | had serious questions and
concerns about.” '

9. Respondent portrayed himself as a victim of the Match program and of
the UTS residency program director, Dr. Bierner. The foliowing excerpts from his
written explanation to the Board are indicative of the tenor and tone of his comments:

- In a nation that proclaims the strengths of its freedoms and
“democracy, | did not knowingly enter into a career in Medicine to




have my basic rights of freedom and civil liberties stripped away, to
be abducted half-way across the country to a place | had no desire
to live in, and be forced to work in a place | had absolutely no
confidence in without having in the very least the last word.
Throughout this entire residency process, | felt as if | were treated
like a slave or a common criminal, despite the fact that | did not
-deserve to be treated as such.

- The informant was eavesdropping on-a private conversation where
| was expressing my frustrations about how strongly | disagreed
with how the residency program had exploited and fraudulently
forced graduating medical students into compulsory, involuntary
tabor contracts through Match assignments. ... In my estimation,
the program director has never been very sympathetic to my plight,
nor has he, in my estimation, taken any effort to understand
anything about my point of view about why | did not want {o work at
UT Southwestern nor live in a place not of my own choosing.

- Based on hearsay evidence, Dr. Bierner unilaterally acted in
placing me on probation, which at the time, effectively stopped
ongoing efforts | was making to rectify an already difficult living and
work situation — namely attempting to transfer out of his program
and move out of the State of Texas. | strongly believe the program
director imposed this probation to specifically prevent me from
freely defying and walking away from his program to pursue my
interests elsewhere.

- The program director acted alone as prosecution, judge and jury in
implementing this action. ' :

- | strongly feel probation was place [sic] on me as punishment for
airing my dissatisfaction and as refribution to prevent me from
freely and willingly, defying and challenging the authority of the
established residency programs.

Board InVesfigation and Referral

10.  Cindi Oseto is a manager and former associate analyst with the Board.
She was respaonsible for reviewing respondent’s application and obtaining additional
materials from respondent and the UTS residency program in response to his “Yes”
answer to having been placed on probation. She prepared a Summary Memorandum
dated September 28, 2009, and provided this along with respondent’s application
materials to the Board’s medical consultant, Jim Nuovo, M.D., for secondary review.
Dr. Nuovo is a professor and Associate Dean of Student Affairs and Graduate
Medical Education at the University of California, Davis School of Medicine. 1tis
the Board's practice to have a medical consultant review such materials and provide




guidance to the Board on whether and/or how to proceed with an investigation.

11.  Dr. Nuovo prepared an October 1, 2009 memorandum in response to
Ms. Oseto's request. He identified the “key question” in this matter as whether
respondent has the ability to practice safely and independently. He did not believe
respondent should proceed to licensure, citing deficiencies he described as “serious
and in multiple areas.” Dr. Nuovo made the following recommendations for further
‘Board action:

Dr. Kyri has not convinced me that he is able to demonstrate the ability to

. remediate serious performance deficiencies; particularly the global issues
of his professionalism which has a clear link to his medical decision
making, patient care, interpersonal skills and patient safety. His
professionalism is problematic in multiple domains and the root cause of
this would need further assessment in order 'co determine if there is a
remediable condition.

... 1

This would require a medical and psychiatric assessment in order to
determine the root cause. If a medical/psychiatric assessment is
completed and does not have remarkable findings, due to the nature of
the concerns with integrity, honesty and professionalism | would strongly
advocate for a probationary license with a practice monitor. |

12.  Based upon Dr. Nuovo's recommendations, Ms. Oseto arranged for
respondent to be seen by Stuart Shipko, M.D., for a psychiatric evaluation. Ms. Oseto
provided Dr. Shipko with application matetrials that she described as "essential” to his
evaluation. . In her October 27, 2009 letter to Dr, Shipko, Ms. Oseto noted that senior
staff had reviewed respondent’s application and “agreed that he should undergo a
psychiatric evaluation to help determine his eligibility for medical licensure.” She
provided three pages of background narrative in that same letter.

Respondent was seen for independent medical (psychlatrlc) examination by
Dr. Shipko on November 9, 2009.

Psychiatric Evaluation by Dr. Shipko

13.  .Dr. Shipko attended the University of Michigan Medical School, and
completed his residency in psychiatry at the University of California, Irvine. He is
board certified in psychiatry and he has practiced in this area since 1981. Dr. Shipko
is a Fellow in Consultation and Liaison Psychiatry, which he compieted through UCI
in 1984. He has conducted a number of disability evaluations since 1985, including -
fitness for duty examinations and work as an independent medical examiner. Dr.
Shipko has performed disability evaluations for the Los Angeles County Employees
Retirement System, Los Angeles County Department of Social Services, the




California Public Employees Retirement System and the Medical Board of California.
He has performed approximately 10 evaluations for the Board relating to the fitness
of applicants for licensure.

14.  Ms. Oseto provided Dr. Shipko with all application materials collected by
the Board, excluding non-essential correspondence between the Board and
respondent.! Dr.-Shipko reviewed these materials and met personally with respondent
for approximately two and a half hours. Dr. Shipkc obtained a history of the
“lliness/Incident” as reported by respondent, as well as respondent'’s past history. Dr.
Shipko conducted a mental status examination, and obtained the results of a
Minnesota Multiphasic Personality Inventory-2 (MMPI-2) administered that same date.
Following the November 9 examination, Dr, Shipko conducted separate telephone
interviews with physicians at UTS including Dr. Bierner, Jian Hu, M.D., Vincent Gabriel,
M.D., and Peter Roland, M.D. He then prepared a written report dated November 13,
2009, entitled "Independent Medical Examination: Psychiatry” reporting on his findings
and recommendations to the Board,

15.  Dr. Shipko's diagnostic impressions are that respondent suffers from
Delusional Disorder, Persecutory Type along Axis I; and Passive Aggressive -
Personality Traits along Axis Il. These are with reference to the Diagnostic and
Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV). The DSM-IV
characterizes diagnostic features of a Delusional Disorder as follows:

The essential feature of Delusional Disorder is the presence
of one or more nonbizarre delusions that persist for at least 1
month (Criterion A). A diagnosis of Delusional Disorder is
not given if the individual has ever had a symptom
presentation that met Criteria A for Schizophrenia {Criterion
B). ... Apart from the direct impact of the delusions,
psychosocial functioning is not markedly impaired, and
behavior is neither obviously odd nor bizarre {Criterion C). If
mood episodes oceur concurrently with the delusions, the
total duration of these mood episodes is relatively brief
compared to the total duration of the delusional periods
(Criterion D). The delusions are not due fo the direct
physiological effects of a substance (e.g., cocaine) or a
general medical condition (e.9., Alzheimer's disease,
systemic lupus erythematosus) (Criterion E).

(DSM-V, Section 297.1, pp. 323-324.)

' Application materiats included the Application for Physician's and Surgeon's License and
supporting documents, respondent’s narrative explaining why he was placed on probation at UTS,
respondent’s resume, Certificate of Completion of ACGME/RCPSC Postgraduate Training, nine letters
from Dr. Bierner, UTS due process policies and procedures, and a UTS Performance Analysis Report.
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16,  Delusions are subdivided according to their content and the predominant
delusional theme. Dr. Shipko opined that the subtype of respondent’s Delusional
Disorder was “persecutory.” The DSM-IV defines this as a “delusion in which the
central theme is that one (or someone to whom one is close) is being attacked,
harassed, cheated, persecuted, or conspired against.” (DSM-1V, Glossary of Technical
Terms, Appendix C, pp. 765-766.) The DSM-IV narrative description of this particular
subtype is particularly helpful in this case:;

Persecutory Type. This subtype applies when the central
theme of the delusion involves the person’s belief that he or
she is being conspired against, cheated, spied on, followed,
poisoned or drugged, maliciously maligned, harassed, or
obstructed in the pursuit of long-term goals. Small slights
may be exaggerated and become the focus of a delusional
system. The focus of the delusion is often on some injustice
that must be remedied by legal action ("querulous
paranoia”), and the affected person may engage in repeated
attempts to obtain satisfaction by appeal to the courts and
other government agencies. individuals with persecutory
delusions are often resentful and angry and may resort to
violence against those they believe are hurting them.

(DSM-IV, Section 207.1, p. 325.)

17.  Dr. Shipko found marked inconsistencies between what was reported to
him by respondent and what he learned through his interviews with collateral sources,
some of whom respondent asked Dr. Shipko to contact for confirmation. He
determined that the “gap between the information provided to me by Dr. Kyri and the
information from collateral sources is {oo large to be explained by merely a different
perception of the same set of events. Dr. Kyri's beliefs of malevolent treatment is
implausible and is best explained as a delusional disorder, persecutory type. It most
likely emerged during his medical education when he first learned about the match
system and has been persistent since that time.”

Dr. Shipko opined that respondent has a delusional disorder that causes his
judgment, at times, to be so impaired that he is not in contact with reality. He believes
that respondent is not capable of practicing medicine safely because his delusions of
persecution “have resulted in poor decision making and actual neglect in performance
of basic patient care responsibilities such as performing examinations.” Dr. Shipko
further noted that respondent’s persecutory delusions render him unable to interact
properly with colleagues and patients alike. He also believes that respondent is unable
to follow instructions, refuses to care for patients at times and can exhibit behavioral
extremes towards patients that were so inappropriate in one case that respondent was
sent home from a clinic.




18.  Dr. Shipko's diagnosis and Qpiniohs were influenced largely by the
significant gap and marked inconsistencies between what he was told by respondent,
and what he learned from others.

Dr. Shipka's preliminary examination of respondent on November 9, 2009, was
unremarkable. Respondent's inferview and mental status examination were
appropriate, his mood and affect normal. His thought processes were logical and goal-
directed. He was cooperative and Dr. Shipko observed no clinical anxiety or any
features suggesting a personality disorder. Dr. Shipko noted: “These sorts of
interviews are very difficult, and | felt that he responded in a very appropriate way.”
When respondent spoke about the Match program and issues related to his being
placed on probation at UTS, Dr. Shipko noted that he seemed credible and sounded
reasonable. Dr. Shipko was not overly concerned about earlier comments made in
respondent’s narrative explanation to the Board about why he was placed on
probation. (See Finding 9.) Respondent was obviously opposed to the Match program
and Dr. Shipko considered descriptive references such as being “abducted” as mere
hyperbole. ' ‘

Dr. Shipko completely changed his mind about respondent after collateral
source verification conversations with Doctors Bierner, Hu, Gabriel and Roland. He
noted that information provided to him by respondent was all organized around his
beliefs of persecution — by the Match system as well as the residency program. ‘Dr.
Shipko opined: “In this case, the delusion relates to Dr. Kyri's belief that he is being
persecuted by the Match system and persecuted by his training program. Also he is
having delusions that his residency is engaging in deliberately fraudulent practices.”

Specifics upon which Dr. Shipko relied and formulated his opinion are set forth
below. ' ' :

19.  Match Program. Respondent reported to Dr. Shipko being very upsetat
the loss of choice in what he described as a lottery system, and his being matched with
a program “he definitely did not want to go to.” He did not show up at either *"Match
- day” or medical school graduation because he felt like a “peaten dog.” Respondent
reported going “unwillingly” to UTS, and verbalizing his dissent about the Match and
also about aspects of the UTS residency program that he disliked. Dr. Shipko
discussed difficulties that respondent had with the Match program with Dr. Bierner. Dr.
Bierner advised that respondent had interviewed with the school and, in order to be
accepted, had to have ranked UTS as a residency program to which he wanted to go.
Dr. Bierner told Dr. Shipko that respondent had a surprising degree of dislike for the
program and the state of Texas, and that his degree of dissatisfaction was "amazing.”

20. Reasons for Being Placed on Probation. Respondent reported to Dr.
Shipko that he was placed on probation by Dr. Bierner because of his lack of
enthusiasm and/or because he was overheard speaking to another resident in the
program and encouraging this resident to violate a UTS residency program policy.. The
specific policy related fo requests for physician consultations which respondent
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believed were not legitimate. Respondent noted that other doctors had already issued
orders for physical therapy or occupational therapy. He believed that these same
orders were intercepted and transformed into a request for consultation from the
residents as a “fishing expedition to try and get new patients for the rehabilitation unit.”
Respondent was concerned on different levels. Respondent understood that a
consultation involved a physician requesting the opinion of another physician for a
specific purpose and that this was simply not occurring at the UTS residency program.
He was also concerned that there were an average of about 20 consultations per day,
with a low of 15, and a hlgh of 30. This volume could not be done easily and “was an
impossible burden of work.” And he was concerned that this practice was instituted
because it was a lucrative aspect of the residency program. Respondent reported to
another resident that Dr. Hu had advised him that if he waited a day or two to do these
consultations, most of these patients would be discharged from the hospital, thereby
lessening the workload. Respondent believes that another resident, who overheard
parts of this conversation, reported him to the residency director, Dr. Bierner.

Respondent fold Dr. Shipko that he thought it possible that Dr. Bierner was
upset because he was threatening a very lucrative part of the residency program and
because the large number of consultations was billable. He believes this is why he
was placed on probation, Respondent also described being placed oh probation as
personal retaliation by Dr. Bierner because he had expressed a dislike of the program.

21.  Dr. Shipko spoke with Dr. Bierner on November:10, 2009, and asked him
why respondent was placed on probation in the first place. Dr. Bierner indicated that
respondent was placed on probation for unsatisfactory performance, noting that there
were complaints from other residents and neuroclogists, and that there were difficulties
with professional issues of arriving on time, attendance, follow-through and attention to
detail. Dr, Bierner acknowledged that there was an issue about respondent telling
other residents to wait a few days before doing consultations, but he had no idea
where respondent had gotten that idea. Dr. Bierner indicated that consuitations are to
be performed within 24 hours. He disputed the number of consultations complained of
by respondent, noting that an average day would have between three fo five
consultations. Dr. Biemer dismissed the higher numbers referenced by respondent as
“fantasy.”

Dr. Bierner also indicated that specific requests for consultation were made by
one doctor to another each time, and that the protocol was o use special forms that
included physical therapy and occupational therapy, and also a request for PM&R
evaluation. Dr. Biemner indicated that respondent never complained to him about an
excessive workload or about the number of consultations he had to perform. Dr.
Shipko noted that Dr. Bierner was aware that respondent had comp\ained that Dr.
Bierner was “committing Medicare fraud and stealing consultations.” However, Dr.
Bierner reported to Dr. Shipko that the Texas Medical Board had Eooked into this and
determmed that the accusations were groundiess.
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22.  Dr. Shipko spoke with Jian Hu, M.D. on November 10, 2009.
Respondent had asked Dr. Shipko to call Dr. Hu to verify his account about why he
waited to perform the consultations. Dr. Hu said he would never have told respondent
not to do the consultations, or to wait in anticipation of a patient being discharged.” Dr.
Hu reiterated to Dr. Shipko that he hever told respondent that it would be a good idea
not to do the consuitations or that the consultations were unnecessary. .

23.  Persecution During Residency. Respondent reported to Dr. Shipko that
he had been treated harshly and discriminated against, and that Dr. Bierner was the
sort of man who enjoyed wielding his power over others and that this was a way of
showing respondent how much power Dr. Bierner actually had. Dr. Shipko reviewed
with respondent a number of specific performance issues raised in the various letters
Dr. Bierner had written to him. Respondent advised Dr. Shipko that Peter Roland,
M.D. would confirm that the residency was harassing and persecutory. Dr. Bierner had
referred respondent to a committee on practitioner peer review and assistance. The
chair was Dr, Roland. Respondent reported to Dr. Shipko that the committee seemed
to understand his situation and were supportive of him. Dr. Shipke spoke with Dr.
Roland on November 11, 2009. Dr. Roland advised Dr. Shipko that the committee
evaluated impaired physicians and “it was felt that Dr. Kyri was an impaired physician.”
Dr. Roland reported that there was no remediation to this impairment during the period
that Dr. Roland’s committee was investigating the impairment. Respondent was seen

- by a psychiatrist who opined that his impairment was depression. . :

‘Dr. Shipko also spoke to Vincent Gabriel, M.D. He asked Dr. Gabrie! to
comment upon specific instances relating to respondent falling asleep in an
inappropriate setting, not being truthful about assessing an ICU patient fora
rehabilitation transfer, and interacting with a burn clinic patient in a manner that was
“so inappropriate that he refieved Dr. Kyri from clinic care after this incident.” Dr.
Gabriel had very little good to say about respondent and described the time that he
supervised respondent as “very difficult.” '

24.  The above collateral information was reported to and reiied upon by Dr,
Shipko in rendering his opinion in this case. Dr. Shipko noted that in his discussions
with Doctors Biemner, Roland and Gabriel, he was impressed with their attempts to
assist respondent “in a nurturing manner rather than an attitude of disrespect or
- contempt as Dr. Kyri described.” As noted earlier, Dr. Shipko felt that the large gap
hetween the information provided to him by respondent and the collateral sources
_could not simply be explained by differing perceptions of the same set of events.

25.  Dr. Shipka's Conclusions. Dr. Shipko found substantial consistency in
what he was told by collateral sources. He also found the MMPI-2 results to be
consistent, albeit minimally helpful. Dr. Shipko believes respondent’s condition to be
rather serious, noting:

My impression is that the delusions had its origin sometime
prior to Match day, but that they are increasing. His
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repeated litigious behaviors concerning unfounded
accusations of Medicare fraud represents a worrisome
escalation of his illness. Individuals with persecutory
delusions are often resentful and angry and may resort to
violence against those that they believe are hurting them as
well as litigation. Behavior can be completely unpredictable.

- Dr. Shipko concluded in an “IME Addendum Report” dated December 4, 2009,
that respondent may not practice medicine safely in California "even under a
probationary license with specified terms and conditions.” This was intended to clarify
earfier language in his November 13, 2009 report indicating that respondent was
“unable to practice medicine safely with a full and unrestricted license under any
conditions in California.” '

26.  Dr. Shipko believes that respondent is prone to distort information related
to patient care and is making inappropriate clinical decisions on the basis of the -
delusional distortions.. He believes it is possible that respondent "could become violent
with coworkers or completely fail to respond to the needs of a seriously ill patient
based on these delusions. He does not believe respondent’s condition is remediable,
noting in his Addendum:..

Delusional disorder is not thought to respond to medication,
Psychotherapy can be helpful, but in my experience neither
treatment is particularly effective in getting the patient to
comprehend that they are delusional. Sometimes the
condition spontaneously remits, but given the chronicity he
has shown already, it is most likely that this will foliow a
chronic course.

At hearing, Dr. Shipko further opined that respondent’s persecutory-type
delusion has now extended to include the Board, triggered by its action denying
respondent’s application for licensure. Respondent had made numerous Public
Record Act requests under his father's name to obtain information from the Board. Dr.
Shipko characterized the language contained in some of these letters to be suggestive
of grandiosity and paranoia. Dr. Shipko also noted that the number of such requests
was indicative of a preoccupation consistent with delusional disorder.

Psychiatric Evaluation by Thomas Ciesla, M.D.

27. Respondentwas seen for psychiatric examination by Thomas K. Ciesla,
M.D. on Aprii 27, 2011. The two met for approximately two and one half hours. Dr.
‘Ciesla received his medical degree from State University of New York at Buffalo. He
completed a residency in psychiatry at the UCLA Neuropsychiatric Instifute in Los
Angeles, and also a fellowship in Social and Community Psychiatry at UCLA. He is
board certified in psychiatry, with added qualifications for addiction psychiatry, Dr.
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Ciesla also holds a masters degree in social psychology, and a Ph.D. from the
Southern California Psychoanalytic Institute.

Dr. Ciesla has served as president of both the California Psychiatric Association
and the Southern California Psychiatric Society. He is an Assistant Clinical Professor
of Psychiatry at UCLA. In addition to engaging in private practice in psychiatry, he has
served as an examining psychiatrist for the City of Los Angeles, Board of Pensions,
and for the Los Angeles Unified School District. He has served on the liaison
committee for the Board's diversion program, and has testified as an expert withess in
matters before the Board. :

28.  Dr. Ciesla was provided with the Board's Statement of Issues, Dr.
Sh:pko s November 13 and December 4, 2009 reports, the November 8, 2009 MMP12
scoring and report from Alex Caldwell, Ph.D., a September 6, 2007 psychiatric
evaluation by Robert Garrett, M.D., and articles from the Dallas Morning News about
allegations relating to Medicare billing at the UTS Parkland Hospital, and separate
allegations relating to the UTS residency program,

29.  Dr. Ciesla opined that respondent has no mental condition that renders
“him unfit to practice medicine. He disagreed with Dr. Shipka’s opinion that respondent
has a delusionai disorder. While Dr. Ciesla conceded that respondent meets most
criteria for delusional disorder, he failed to find any delusion. On that basis alone Dr.
Ciesla determined that respondent does not have a delusional disorder. Dr. Ciesla
explained that there was nothing about respondent's presentation that suggested an
encapsulated delusion system. Dr. Ciesla noted that a “mistaken belief” is not a
delusion. He would expect a delusion fo arise, or to be created "out of whole cloth.” In
this respect, Dr. Ciesla relied upon collateral source material and press accounts about
UTS billing irregularities and allegations relating to Medicare Fraud to support his
opinion that respondent was not operating under a false belief about why he was
placed on probation or being persecuted over the period of his UTS residency. Dr.
Ciesla noted, for example, that respondent's beliefs about billing fraud were shared by
other serious people.

The DSM-IV generally defines a delusion as follows:

A false belief based on incorrect inference about external
reality that is firmly sustained despite what almost everyone
else believes and despite what constitutes incontrovertible
and obvious proof or evidence to the contrary. The belief is
not one ordinarily accepted by other members of the
person’s culture or subculture {e.g., it is not an article of
religious faith.) When a false belief involves a value |
judgment, it is regarded as a delusion only when the : o
judgment is so extreme as to defy credibility. Delusional
conviction occurs on a continuum and can sometimes be
inferred from an individual's behavior. It is often difficult to
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distinguish'betweeh a delusion and an overvalued idea (in
which case the individual has an unreasonable belief or idea
but does not hold it as firmly as is the case with a delusion.).

(DSM-IV, Glossary of Technical Terms, Appendix C, p. 765.)

30. Dr. Ciesla also considered respondent’s “very solid academic record” and
“distinguished work” as an undergraduate at U.C. San Diego and as a medical student
at U.C. Irvine Medical School, and his having completed the UTS residency program
as evidence that he had no significant psychopathology. Dr. Ciesla opined that at the
time of his examination he would diagnose respondent with minor depression. In this
respect he agreed with the earlier diagnosis by Robert Garrett, M.D., whose report Dr,
Ciesla considered in rendering his opinion.

31, Respondent had earlier been referred to Dr. Garrett by the UTS
Committee on Practitioner Peer Review & Assistance (COPPRA). He was seen by Dr.
Garrett on September 7, 2007.

Dr. Garrett diagnosed respondent with “Major Depressive Disorder, single
episode, severe, without psychotic features.” Dr. Garrett noted in his initial impressions
that respondent acknowledged signs and symptoms of depression and that “he
attributes all this to his resentment about the forced nature of the Match system and
his resentment about being matched to Dallas, Texas.” Respondent reported to Dr.
Garrett that when he moved to Texas he lost his girifriend, his circle of friends and
ready access to his family. Dr. Garrett noted that respondent was socially isolated and
without primary support outside of work, and “doing poorly at work.” Respondent
reported to Dr. Garrett that he “shut down” when he arrived at UTS and was unable fo
transfer out “because he did poorly at work” and was put on probation in his first six
months.

Dr. Garrett made the following treatment recommendations that were
communicated to respondent:

1. Weekly psychotherapy should be considered a primary
treatment option, especially given your stated reluctance to
take psychiatric medication. Either individual or group
therapy would be appropriate. | recommend an initial course
of therapy lasting 6 months. | provided you with several o
options and referral sources for such therapy.

2. Treatment with anti-depressant medication may also be
helpful to you. | provided you with a prescription for an anti- |
depressant and a hypnotic. '

32.  Dr. Ciesla opined that a dlagnosm of delusional disorder was neither
consistent with Dr Garrett's findings, nor with the MMPI-2 results as reported by Alex
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B. Caldwell, Ph.D. Dr. Caldwell's MMPI-2 report described respondent's profile as
showing “a moderate leve! of anxiety and depression with low moods and open
“complaints of worry, fears, and self-doubts.” The profile indicated "strong underlying
tendencies to rationalize hostility, to covertly blame others, and to externalize problems
away from himself when less depressed.” Dr. Caldwell concluded that the diagnoses
most commonly associated with respondent's profile are of depressive and anxiety .
neuroses.

33.  Dr. Ciesla agrees that respondent has engaged in inappropriate
behaviors but he does not believe such actions arose from a delusion. Rather, Dr.
Ciesla believes it is more reflective of the desperate nature of respondent and the kind
of “tone deaf” quality to his personal interactions with others. Building upon the profile
and treatment considerations contained in Dr. Caldwell's repott, Dr. Ciesla believes
that respondent’s prognosis and expected response to short term treatment is good.
Dr. Ciesla made the following treatment and therapy recommendations at hearing:

Well, in view of all of the trouble that Dr. Kyri has gotten
himself into and the kind of tone-deaf quality to his
interaction with other people, | would want to focus on his
capacity to apprehend and respond appropriately to affective
cues from people he deals with. | think it would be crucial for
-Dr. Kyri, going forward, {o be able to work comfortably and
collaboratively in an institutional setting and, perhaps, even
in a smaller clinic setting. .

Respondent’s Testimony

34. Respondent avers that he was placed on probation because of his belief
that UTS was committing billing fraud and because he was inquiring about transferring
out of the program. He explained that although he highlighted his dissatisfaction with
the Match program on his application to the Board, that that was not the real reason
why he believes he was placed on probation. Respondent complained to a number of
agencies around August 2008 about his concerns relating to the UTS PM&R
department's practice of engaging in "blind consultations.” He described this as when
a consulting medical speciaity such as PM&R initiates its medical services on its own
unbeknownst to a patient and without being consulted by or being notified by the
patient’s care team of the need for its services. Respondent characterized this as a
“very surreptitious means of inserting any consulting medical service onto the care
team of a given patient.” He believes it is “essentially a trolling expedition by which a
given consult service artificially generates additional billing and income for Parkland
Hospital in what is often needless, unwanted, and unauthorized medical services.”

Respondent believes that word got back to Dr. Bierner that he was questioning
the propriety of non-physician orders for PM&R consultations. The two met on July 13,
2005, and Dr. Bierner specifically asked him why he was not performing consultations
on what respondent believed to be therapy orders. Respondent avers that Dr. Bierner
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got very angry and yelled at him. He avers that Dr. Bierer told him that every therapy
order at Parkland Hospital would come with a consultation order, Respondent alleges
that he was instructed to do a physician consultation on every therapy order, and to

- also bili for an attending (supervising) physician even when the attending was not
present during the consult. Respondent hesitated to do this out of concern that this
was dishonest. '

35. Respondent was placed on probation at UTS from December 30, 2005,
through October 31, 2007. (See Finding 7.) Dr. Bierner wrote letters to respondent
over this period, each detailing specific concerns relating to respondent’s behavior and
job performance as a resident, and summarizing expectations for him that were
necessary in order for him to successfully complete the residency program. Concerns
expressed by Dr. Bierner on December 30, 2005, included excessive tardiness and/or
absenteeism, unsatisfactory job performance, and unethical conduct. The unethical
conduct related to concerns that respondent had advised other residents to wait
several days before completing a PM&R consultation. The expectation was that such
be completed within 24 hours. '

Concerns expressed on June 30, 2006, included respondent’s failure to assess
an ICU patient for possible rehabilitation transfer, failure to ask for assistance of an
attending in appropriate situations of medical complexity, receiving unsatisfactory
ratings on his inpatient rehabilitation unit evaluation, issues relating to hearing loss and
daytime drowsiness, and unsatisfactory evaluations from St. Paul University Hospital
inpatient rotation.

Concerns expressed on September 8, 2006, included delinquent completion of
medical records, unsatisfactory job performance during on call period, and drowsiness
and falling asleep in lectures. Similar concerns were expressed to respondent on
December 29, 2006, '

On September 24, 2007, Dr. Bierner reminded respondent that he remained on
probation through October 31, 2007, and that he was expected to meet all the terms of
the previous probation letters, and be removed from probation prior to completion of
the UTS residency program.

36. Athearing, respondent addressed the matters set forth in the several
letters from Dr. Biemer. He defended himself against most of the criticisms, with only
minimal acknowledgement that he had any performance or behavior issues. He
maintained that he “always did everything appropriately” in relation to patient
consultations during his residency program, and also defended his decisions to not
provide consultations ordered by the program because, in his opinion, the
consultations were “not justified.” (RT Vol. IV 963:1-21; Vol. V 1230:1-2.) He admitted
that he made no similar defense at the time these same matters were brought to his
attention by Dr. Bierner, noting that he “just listened” and that he did not wish to risk his
career. He did not pursue the due process rights specifically afforded him by UTS in
relation to his probation. He suggested that to do so would require him to bring up his
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July 2005 discussions with Dr. Bierner, something he did not wish to do, and which he
believes to be the real reason he was placed on probation.

37. Respondent met with COPPRA, and was referred to Dr. Garrett on
September 7, 2007. (Finding 31.) Respondent denied being told that he needed to
seek mental health counseling, or that he required psychotherapy or medications. He
averred that Dr. Garrett did not share with him his diagnosis of major depression.
Respondent reversed himself in subsequent testimony, suggesting that he did book
and make an appointment for psychotherapy and that he otherwise followed the
instructions of COPPRA.

38. Respondent is currently employed as a security officer at Disneyland. He
had applied for employment with numerous biotech employers, but was questioned
about his medical degree and why he was not working in medicine. He performs
volunteer work as a logistics coordinator for the American Red Cross. Respondent
would like to work in the field of spinal cord injury medicine. He desires to work with
acute patients as they learn to regain function. He plans to reapply to the Spinal Cord
- Injury program at the Stanford University/Palo Alto Veterans Administration Health
Systems, or to programs with UCI or the Kaiser-Permanente Medical-Group.

39. Respondent’s knowledge base, ability and skill in PM&R are not in
dispute. Keith E. Tansey, M.D., Ph.D., who recommended respondent for the Stanford
fellowship in spinal cord medicine, testified on respondent’s behalf. Dr. Tansey was an
Assistant Professor and Director of Spinal Cord Injury Program at the UTS Medical
Center during respondent’s residency. Dr. Tansey supervised respondent and
observed him practice as a resident. He noted that respondent was an excellent
resident who held himself and those he worked with to a very high standard. He also
noted that respondent was “hurigry to learn about not only the very practical but also
the theoretical basis when it came to rehabilitation medicine.” Dr. Tansey supports
respondent’s application for licensure in California. '

40. - Respondent js currently seeking out low-cost psychotherapy in Orange
County. He is willing to accept any probationary terms and conditions the Board ,
chooses to impose on his license, He acknowledges that some of his communications
with Board staff were “off-putting” and he is somewhat apologetic. He now believes
past poor behaviors were due to his dissatisfaction with the Match program and his
reaction to billing irregularities at UTS. He noted that his dissatisfaction impacted his
ability to trust others at UTS and that he did not interact with the level of trust needed.
He believes this led to him not interacting positively with staff. '

Discussion

41.  Respondent's application was denied under Business and Professions
Code section 820, relating to practice impairment. Section 820 provides:
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Whenever it appears that any person holding a license,
certificate or permit under this division or under any initiative
act referred to in this division may be unable to practice his
or her profession safely because the licentiate’s ability to
practice is impaired due to mental iliness, or physical illness
affecting competency, the licensing agency may order the
licentiate to be examined by one or more physicians and
surgeons or psychologists designated by the agency. The
report of the examiners shall be made available to the
licentiate and may be received as direct evidence in
proceedings conducted pursuant to Section 822, 2

- Accordingly, the SOIe issue in this case is whether respondent'’s ability to
practice medicine is impaired due to mental iliness, or physical |llness affecting
competency.

- 42. The parties offered conflicting evidence in this matter regarding
respondent’s mental status. Complainant relies upon Dr. Shipko's opinion that
respondent suffers from a delusional disorder, persecutory type. Dr. Shipko believes
this mental iilness emerged during respondent’s medical education when he first
learned about the match system and has been persistent since that time, even
encompassing the Board’s decision to deny his application for licensure. Dr. Shipko
opined that respondent has a delusional disorder that causes his judgment to be so
" impaired that he is not in contact with reality. He does not believe respondent is
capable of practicing medicine safely because his delusions of persecution have
resulted in actual patient neglect in performance of basic responsibilities such as
performing examinations. Dr. Shipko believes respondent's persecutory delusions -
render him unable to interact properly with colleagues and patients alike, and that
respondent is unable to follow instructions, refuses to care for patients at times and
can exhibit behavioral extremes towards pat:ents

However, the Board finds that the evidence, including the testimony of Dr.
Ciesla, is more persuasive that respondent does not suffer from delusional disorder.
Dr. Ciesla noted that a "mistaken belief” is not'a delusion and that when a delusion is
present, one would expect it to be created “out of whole cloth.” A delusion is a false
belief based on incorrect inference about external reality that is firmly sustained
despite what almost everyone else believes and despite what constitutes
incontrovertible and obvious proof or evidence to the contrary. Respondent is very
likely wrong about why he was placed on probation and about being persecuted over
the period of his UTS residency. But these amount to no more than mistaken beliefs,

? Business and Professions Code sections 820 and 822 contemplate proceedings involving one
who is currently licensed. However, both the Statement of Issues and the First Amended Statement of
Issues make these allegations in tandem with section 480, which references acts which "if done by a
licentiate of the business or profession in question, would be grounds for suspension or revocation of
license.”
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and not delusions. Dr. Ciesla noted, for example, that respondent’s beliefs about
billing fraud were shared by other serious people.

43.  Dr. Ciesla opined that respondent’s poor behaviors are better explained
by his diagnosis of depression, and by his personality characteristics-and the MMPI-2
profile reported by Dr. Caldwell. Such opinion finds substantial corroboration in the
record, including earlier reports by other experts received in evidence at the hearing.
For example, Dr. Caldwell opined that respondent is prone to react with undue anxiety
and poorly regulated emotions to minor threats to his security. He reported that
respondent has "strong underlying tendencies to rationalize hostility, to covertly blame
others, and to externalize problems away from himself when less depressed.” The
Administrative Law Judge (ALJ) for the hearing in this matter made the following
findings with respect to respondent’s credibility at hearing, fo which the Board gives
great weight.” He found that Dr. Caldwell's description was an apt description of much -
of respondent's behaviors complained of over the course of his UTS residency, and
also of the quality of his testimony at hearing. He further found that respondent rarely
acknowledged wrong or accepted responsibility for inappropriate behaviors or poor
performance, The ALJ found that, at times, respondent was not forthright. "For
example, he was not honest about being told of Dr. Garrett's diagnosis of major
depression and his recommendations for treatment. This and other elements of his
testimony were troubling, regardless of causation. The Board is concerned that this
evidence shows that respondent’s basic inclination is to accept littie or no
responsibility, to blame others and to externalize problems. However, this is not the
~same thing as having a delusion.

Certain of respondent’s behaviors are also better explained by a diagnosis of
depression. Dr. Garrett diagnosed him with Major Depressive Disorder. Respondent
reported fo him that he was very angry about being matched to UTS and that he “shut
down” when he arrived and was unable to transfer out because he did poorly at work
and was put on probation. He reported having no friends and being isolated, if not
ostracized, by the program and fellow residents. Importantly, respondent ‘
acknowledged signs and symptoms of depression and attributed it to his resentment
. about being matched to UTS. This is all consistent with depression, and not delusional
disorder. |

44.  Delusional disorder, if an accurate diagnosis, would not be remediable.
The non-remediable nature and chronicity of this disease informed Dr. Shipko's
recommendation that respondent may not practice medicine safely in California “even
under a probationary license with specified terms and conditions.” However, the
evidence did not show that respondent suffers from a delusional disorder or that
respondent’s condition was not remediable. On balance, the evidence in this case

® Government Code section 11425.50(b) states, in pertinent part, “If the factual basis for the decision

" includes a determination based substantially on the credibility of a witness, the statement shall identify
any specific evidence of the observed demeanor, manner, or attitude of the witness that supports the

-determination, and on judicial review the court shall give great weight to the determination to the extent
the determination identifies the observed demeanor, manner, or attitude of the witness that supports it.”
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indicates that respondent's condition may be treated. Dr. Garrett recommended
weekly psychotherapy as a primary treatment option, with an initial course of therapy
lasting six months. He also believed anti-depressant medication would be helpful. Dr.
Caldwell's report indicated that diagnoses most commonly associated with -
respondent’s profile are depressive and anxiety neuroses, with the expected response
to short-term treatment being “relatively good.” Dr. Ciesla endorsed these
recommendations, disagreeing only as to the degree of depression. Dr. Ciesla
recommended psychotherapy more directly focused on improving respondent’s
capacity to apprehend and respond appropriately to affective cues from people he
deals with so that he might work comfortably and collaboratively in an institutional
setting or smaller clinic settings.

45.  Complainant points out that respondent was repeatedly given opportunity
to respond to the many performance issues raised by Dr. Bierner, and that never once
did he raise the issues about consultations, lack of attending physicians or fraudulent
billing practices. Complainant is also troubled that respondent, for the first time at
hearing, suggested that his comments about the match program were just a “cover
story” for the real reason he was placed on probation. And complainant is concerned
by the fact that respondent did nof become a whistle-blower until the week that he
submitted his application fo the Board in August 2009. Complainant contends that
regardless of the root cause, respondent should not be granted a license because he
has not met his burden of showing that he can practice medicine safely. .
Complainant's several concerns about respondent's behaviors are warranted. Indeed,
- respondent’s behaviors may well be explained by matters beyond his personality
profile or depression, such as hasic character flaws. But the sole issue remains
whether his ability to practice is impaired due to mental illness, or physical illness
affecting competency. Because the medical evidence in this case does not support a
finding of delusional dlsorder respondent’s ability to practice is not impaired due to
that mental |Ilness

46.  The evidence in this case demonstrates that respondent requires further
evaluation and treatment for his condition, including psychotherapy. At hearing,
respondent represented that he is willing to undergo such treatment and averred that
he was in the process of seeking a medical provider. He should not receive a license
until he does so. :

47.  Because respondent's mental health condition (Depression) is
remediable, it is recommended that he be placed on standard terms of probation with
- the Board. This is consistent with the recommendation of the Board’s medical
consultant, Jim Nuovo, M.D. (See Finding 11.) Board oversight of respondent’s
reentry into medical practice is wise given that he has not practiced medicine since
2008. Probation should also include a psychiatric evaluation, some form of
psychotherapy, a practice monitor, and solo practice prohibition.
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LEGAL CONCLUSIONS
The Burden of Proof

. The Administrative Procedure Act (Gov. Code, §§ 11500 et seq.}
provides that the burden of proof is upon the applicant seeking licensure. (Coffin v.
Department of Alcoholic Beverage Control (2006) 139 Cal. App.4th 471, 476-477 )
Specifically, Government Code section 11504 states:

“A hearing to determine whether a right, authority,
license, or privilege should be granted, issued, or
renewed shall be initiated by filing a statement of issues.
The statement of issues shall be a written statement

specifying the statutes and rules with which fthe
respondent must show compliance by producing proof at
the hearing and, in addition, any particular matters that
have come to the attention of the initiating party and that
would authorize a denial of the agency actlon sought.”
(Emphasis added.}

2. “Except as otherwise provided by law, the burden of proof requires proof
by a preponderance of the evidence.” (Evid. Code, § 115.)

Grounds for Denial/lssuance of a Certificate on Probation

3. “Under Business and Professions Code section 480, the Board may deny
a license of an applicant who has done any act which if done by a licentiate of the
business or profession in guestion, would be grounds for suspension or revocation of
license. (Bus. & Prof. Code, § 480, subd. (a)(3).) The act must be substantially related
to the qualifications, functions or dutses of the business or profession for WhICh
application is made. :

4, Business and Professions Code section 820 provides:

Whenever it appears that any person holding a license,
certificate or permit under this division or under any initiative
act referred to in this division may be unable to practice his .
or her profession safely because the licentiate's ability to
practice is impaired due to mental iliness, or physical illness
affecting competency, the licensing agency may order the
licentiate to be examined by one or more physicians and
surgeons or psychologists designated by the agency. The
report of the examiners shall be made available to the
licentiate and may be received as direct evidence in
proceedings conducted pursuant to Section 822.
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5. Cause exists to deny respondent’s application for licensure under
Business and Professions Code sections 480, subdivision (a); and 820, by reason of
the matters set forth in Findings 43 through 47

8. Although grounds for denial exist, the Board may still issue a
probationary certificate on terms and conditions of probation..(Bus. & Prof. Code, §
2221.) Government Code section 11519(b) provides that: “A stay of execution may be
included in the decision or if not included therein may be granted by the agency at any
time before the decision becomes effective. The stay of execution provided herein may
be accompanied by an express condition that respondent comply with specified terms
-of probation; provided, however, that the terms of probatlon shail be just and
reasonable in the light of the findings and decision.”

Factors Considered in Justification of Issuance of a Probationary Ceitificate

7. - Protection of the public is the Board's highest priority. (Bus. & Prof. _
Code, § 2001.1.) ltis for this reason that licensure by the Board is not readily granted.
Quallﬂcatlon for licensure must be met* and minimum standards continuously
satisfied.® Further, it is expected that the Board's licensees practice with safety to the
public, including practicing without mental impairments affecting competency. The
Board has a compeliing need to protect the public against risk of harm by physicians
who may be so impaired that they cannot practice medicine safely.

8. The matters set forth in Findings 41 through 47, have been considered.
The evidence in the record indicates that respondent has a mental condition that is
remediable. However, it would not be in the public interest to grant an unrestricted
license to respondent, given that the evidence in the record shows that respondent has
a mental condition for which he has not received treatment (Factual Finding 46) and he
has not fully accepted responsibility for his conduct (Factual Findings 36, 37, 43).
Nevertheless, the balance of the medical experts in this matter expressed the opinion
that respondent’s condition couid be remediated and that he could practice under
certain conditions. (Factual Finding 44.) Further, respondent has expressed a
willingness to accept treatment for his condition and shows some insights into his
actions. (Factual Finding 40). Consequently, it wouid not be contrary to the public
interest to issue respondent a probationary license at this time on standard terms of
probation with the Board, with the additional conditions that he undergo a psychiatric
- evaluation, participate in some form of psychotherapy, have a practice monitor, and
that he is prohibited from solo practice. The condition that respondent undergoa
psychiatric evaluation should be a condition precedent to his licensure on probation for
five years.

9.  Five years’ probation is the minimum riecessary for the Board to monitor
respondent with respect to the issues in this case. The issuance of a probationary
license will produce a positive effect for respondent and the public, in that the

* Business and Professions Code §2080, et seq.

® Business and Professions Code §2190, et seq
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imposition of probation with terms and conditions will encourage on-going assessiment,
monitoring, therapy and self-reflection for respondent, and ensures the public that the
Board has put protections in place to help ensure safe practice. To that end, the Board
has determined that the following terms re%arding probation under the Board's
Disciplinary Guidelines [effective 2011, 11" Edition] shall apply in this case:
psychiatric evaluation (as condition precedent), psychotherapy, practice meonitor, solo
“practice prohibition, notification, supervision of physician assistants, obey all laws,
quarterly declarations, general probation requirements, interview with the Board or its
Designee, non-practice while on probation, completion of probation, viclation of
probation, license surrender, and probation monitoring costs. The Board has
determined that these conditions are sufficient to meet the goal of allowing respondent
to practice with safety to the public. This conclusion is based upen all of the Factual
Findings and Legal Conclusions.

ORDER

WHEREFORE, THE FOLLOWING ORDER is hereby made:

The application of Lien Jay Kyri for an unrestricted physician’'s and surgeon’s
certificate is denied. However, Respondent shall be issued a physician's and
surgeon's certificate on a probationary basis, as described below, upon completlon of
the following condmon precedent

Psychiatric Evaluation. Within 30 calendar days of the effective date of this
Decision, and on whatever periodic basis thereafter may be required by the Board or
its designee, respondent shall undergo and complete a psychiatric evaluation (and
psychological testing, if deemed necessary) by a Board-appointed board certified
psychiatrist, who shall consider any information provided by the Board or desighee and
any other information the psychiatrist deems relevant, and shall furnish a written
evaluation report to the Board or its designee. Psychiatric evaluations conducted prior
to the effective date of the Decision shali not be accepted towards the fulfillment of this
requiremeni. Respondent shall pay the cost of all psychiatric evaluattons and
psychological festing.

Respondent shall comply with all restrictions or conditions recommended by the
evaluating psychiatrist within 15 calendar days after being notified by the Board or |ts
designee. _

Upon completion of the condition precedent above, Respondent shall be issued
-a probationary license as follows: Respondent Lien Jay Kyri shall be issued a
physician’s and surgeon's certificate, the certificate shall be immediately revoked, the
revocation shall be stayed, and Respondent shall be ptaced on five (5) years'
probation on the following terms and conditions:
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1. Psychotherapy. Within sixty (60) calendar days of the effective date of
this Decision, respondent shall submit to the Board or its designee for prior approval
the name and qualifications of a California-licensed board certified psychiatrist or a
licensed psychologist who has doctoral degree in psychology and at least five years of
postgraduate experience in the diagnosis and freatment of emotional and mental
disorders. Upon approval, respondent shall undergo and continue psychotherapy
treatment, including any modifications to the frequency of psychotherapy, until the
Board or its designee deems that no further psychotherapy is necessary. The
psychotherapist shall consider any information provided by the Board or its designee
and any other information the psychotherapist deems relevant and shall furnish a
written evaluation report to the Board or its designee. Respondent shall cooperate in
providing the psychotherapist any information and documents the psychotherapist may
deem pertinent.

Respondent shall have the treating psychotherapist submit quarterly status
reports to the Board or its designee. The Board or its designee may require
respondent to undergo psychiatric evaluations by a Board-appointed board certified
psychiatrist. [f, prior to the completion of probation, respondent is found to be mentally
unfit to resume the practice of medicine without restrictions, the Board shall retain
continuing jurisdiction over respondent’s license and the period of probation shall be
extended until the Board determines that respondent is mentally fit to resume the
practice of medicine without restrictions. Respondent shall pay the cost of all -
psychotherapy and psychiatric evaluations,

2. Monitoring -Practice. Within 30 calendar days of the effective date of
this Decision, respondent shall submit to the Board or its designee for prior approvat as
a practice monitor, the hame and qualifications of one or more licensed physicians and
surgeons whose licenses are valid and in good standing, and who are preferably
American Board of Medical Specialties (ABMS) certified. A monitor shall have no prior
or current business or personal relationship with respondent, or other relationship that
could reasonably be expected to compromise the ability of the monitor to render fair-
and unbiased reports to the Board, including but not limited to any form of bartering,
shall be in respondent’s field of practice, and must agree fo serve as respondent’s
monitor. Respondent shall pay all monitoring costs.

The Board or its designee shall provide the approved monitor with copies of the
Decision and First Amended Statement of Issues, and a proposed monitoring plan.
Within 15 calendar days of receipt of the Decision, First Amended Statement of Issues,
and proposed monitoring plan, the monitor shall submit a signed statement that the
monitor has read the Decision and First Amended Statement of lssues, fully
understands the role of a monitor, and agrees or disagrees with the proposed
monitoring plan. If the monitor disagrees with the propesed monitoring plan, the .
monitor shall submit a revised maonitoring plan with the signed statement for approval
by the Board or its des&gnee
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Within 80 calendar days of the effective date of this Decision, and continuing
throughout probation, respondent’s practice shall be monitored by the approved
monitor. Respondent shall make all records available for immediate inspection and
copying on the premises by the monitor at all times during business hours and shall
retain the records for the entire ierm of probation.

If respondent fails to obtain approval of a monitor within 60 calendar days of the
effective date of this Decision, respondent shall receive a naotification form the Board or
its designee to cease the practice of medicine within three (3) calendar days after
being so notified. Respondent shall cease the practice of medicine until a monitor is
approved to provide monitoring responsibility. '

The monitor shall submit a quarterly written report to the Board or its designee
which includes an evaluation of respondent's performance, indicating whether
respondent’s practices are within the standards of practice of medicine, and whether
respondent is practicing medicine safely. lt shall be the sole responsibility of
respondent to ensure that the monitor submits the quarterly written reports fo the
Board or its designee within 10 calendar days after the end of the preceding quarter.

If the monitor resigns or is no longer available, respondent shall, within 5
calendar days of such resignation or unavailability, submit to the Board or its designee,
for prior approval, the name and qualifications of a replacement monitor who will be
assuming that responsibility within 15 calendar days. If respondent fails to obtain
approval of a replacement monitor within 60 calendar days of the resignation or
unavailability of the monitor, respondent shall receive a notification from the Board or
its designee to cease the practice of medicine. Within three (3) calendar days after
being so notified, Respondent shall cease the practice of medicine until a replacement
monitor is approved and assumes monitoring responsibility. :

In lieu of a monitor, respondent may participate in a professional enhancement
program equivalent to the-one offered by the Physician Assessment and Clinical
Education Program at the University of California, San Diego School of Medicine, that
includes, at minimum, quarterly chart review, semi-annual practice assessment, and
semi-annual review of professional growth and education. Respondent shall
participate in'the professional enhancement program at respondent’s expénse during
the term of probation.

3, . Solo Practice Prohibition. Respondent is prohibited from engaging in
the solo practice of medicine. Prohibited solo practice includes, but is not limited to, a
practlce where: 1) respondent merely shares office space with another physician but
is not affiliated for purposes of providing patient care, or 2) respondent is the sole
physician practitioner at that location.
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If respondent fails to establish a practice with another physician or secure
employment in an appropriate practice setting within 60 calendar days of the effective
date of this Decision, fespondent shall receive a notification from the Board or its
designee to cease the practice of medicine within three (3) calendar days after being
so notified. The respondent shall not resume the practice until an appropriate practice
setting is established.

If, during the course of the probation, the respondent’s practice setting changes
and the respondent is no longer practicing in a setting in compliance with this Decision,
the respondent shall notify the Board or its designee within 5 calendar days of the
practice setting change. If respondent fails to establish a practice with another
physician or secure employment in an appropriate practice setting within 60 calendar
days of the practice setting change, respondent shall receive a nofification from the
Board or its designee to cease the practice of medicine within three (3) calendar days
after being so notified. The respondent shall not resume practice until an appropriate
practice setting is established. '

4, Notification. Prior to establishing a practice with another physician or
securing employment in an appropriate practice setting, respondent shall provide a
true copy of the Decision and First Amended Statement of issues fo the Chief of Staff
or the Chief Executive Officer at every hospital where privileges or membership are
extended to respondent, at any other facility where respondent engages in the practice
of medicine, including all physician and locum tenens registries or other similar
agencies, to the Chief Executive Officer at every insurance carrier which extends
malpractice insurance coverage fo respondent, and to every partner in the practice of
medicine, or prospective employer. Respondent shall submit proof of compliance to
_the Board or its designee within 15 calendar days. This condition shall apply to any
change in hospitals, other facilities or insurance carrier. ,

5. Supervision of Physician Assistants. During probation, respondent is
prohibited from supervising physician assistants.

6. Obey All Laws. Respondent shall obey all federal, state and iocal laws,
all rules governing the practice of medicine in California and remain in full compliance
with any court ordered criminal probation, payments, and other orders.

7. Quarterly Declarations. Respondent shall submit quarterly declarations
under penalty of perjury on forms provided by the Board, stating whether there has
been compliance with all the conditions of probation. Respondent shall submit
quarterly declarations not later than 10 calendar days after the end of the preceding
quarter,
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8. General Probation Reguirements.

Compliance with Probatron Unit
Respondent shall comply with the Board’ s probation unit and all terms and
conditions of this Decision.

Address Changes

Respondent shall, at all times, keep the Board informed of respondent’s
business and residence addresses, email address (if available), and telephone
number. Changes of such addresses shall be immediately communicated in writing to
the Board or its designee. Under no circumstances shall a post office box serve as an
address of record, except as allowed by Business and Professions Code section
2021(b).

Place of Practice

Respondent shall not engage in the practice of medicine in respondent's or
patient’s place of residence, unless the patient resides in a skilled nursing facility or
other similar licensed facility.

License Renewal
Respondent shall maintain a current and renewed California physu:lan s and
surgeon’s license.

Travel or Residence Outside Cahforma

Respondent shall immediately inform the Board or its desrgnee in writing, of
travel to any areas outside the jurisdiction of California which lasts, or is contemplated
to last, more than thirty (30) calendar days.

In the event respondent should leave the State of California to reside or to
practice respondent shall notify the Board or its desrgnee in writing 30 calendar days
prior to the dates of departure and return.

9. Interview with the Board or [ts Desighee. Respondent shall be
available in person upon request for interviews either at respondent’s place of
business or at the probation unit office, with or without prior notice throughout the term
of probation.

10.  Non-practice While on Probation. Respondent shall notify the Board
or its designee in writing within 15 calendar days of any periods of non-practice lasting
more than 30 calendar days and within 15 calendar days of respondent’s return to
practice. Non-practice is defined as any period of time respondent is not practicing
medicine as defined in Sections 2051 and 2052 of the Business and Professions
Code for at least 40 hours in a calendar month in direct patient care, clinica! activity or
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-teaching, or other activity as approved by the Board. All time spent in an intensive
training program which has been approved by the Board or its designee shall not be
considered non-practice. Practicing medicine in another state of the United States or
Federal jurisdiction while on probation with the medical licensing authority of that state
or jurisdiction shall not be considered non-practice. A Board-ordered suspension of
practice shall not be considered as a period of non-practice.

In the event that respondent’s period of non-practice while on probation
exceeds 18 calendar months, respondent shall successfully complete a clinical training
program that meets the criteria of Condition 18 of the current version of the Board's
“Manual of Model Disciplinary Orders and Disciplinary Guidelines" prior to resuming
the practice of medicine.

‘Respondent’s period of non-practice while on probation shall not exceed two (2)
years.. .

Periods of non-practice will not apply to the reduction of the probationary term.

Periods of non-practice will relieve respondent of the responsibility to comply
with the probationary terms and conditions with the exception of this condition and the
following terms and conditions of probation: Obey All Laws; and General Probation
Requirements.

11.  Violation of Prohation. Failure to fully comply with any term or
condition of probation is a violation of probation. If respondent violates probation in
any respect, the Board, after giving respondent notice and the opportunity to be heard,
may revoke probation and carry out the disciplinary order that was stayed. If an
Accusation, or Petition to Revoke Probation, or an Interim Suspension Orderis filed
against respondent during probation, the Board shall have continuing jurisdiction until
the matter is final, and the period of probation shall be extended until the matter is
final.

12.  License Surrender. Following the effective date of this Decision, if
respondent ceases practicing due to retirement, health reasons or is otherwise unable
to satisfy the terms and conditions of probation, respondent may request to surrender
his license. The Board reserves the right to evaluate respondent's request and to
exercise its discretion whether or not fo grant the request, or to take any other action
deemed appropriate and reasonable under the circumstances. Upon formal
acceptance of the surrender, respondent shall within 15 calendar days deliver
respondent's wallet and wall certificate to the Board or its designee and respondent
shall no longer practice medicine. Respondent will no longer be subject to the terms
and conditions of probation. If respondent re-applies for a medical license, the
application shall be treated as a petition for reinstatement of a revoked certificate. -
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13.  Probation Monitering Costs. Respondent shall pay the costs
associated with probation monitoring each and every year of probation, as designated
by the Board, which may be adjusted on an annual basis. Such costs shall be payable
to the Medical Board of California and delivered to the Board or its designee no later
than January 31 of each calendar year. '

_ 14. Completion of Probation. Respondent shall comply with all financial
obligations (e.g., probation costs) not later than 120 calendar days prior to the
completion of probation. Upon successful completion of probation, respondent’s
certificate shall be fully restored.

This decision shall become effective at 5 p.m. on _March 23, 2012 . |

[T 1S SO ORDERED this _ 22p4 _dayof _ February _ , 2012,

Shelton Duruisseau, Ph.D., Chairperson
Panel A ,
Medical Board of California
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BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Statement of Issues ) Case No.: 20-2010-205464
Against: )
)
LIEN JAY KYRI )
' ) OAH No.: 2010110370
: )
Respondent. )

ORDER CLARIFYING PRIOR ORDERS OF NONADOPTION

The Medical Board of California (Board) issued an order of nonadoption on October 26, 2011 in
error, which was subsequently amended and corrected in the Board's order entitled “Amended
Order of Non-Adoption of Proposed Decision” dated November 3, 2011.  The Board has since
received arguments from a party directed at both orders. This order clarifies that the Order dated
November 3, 2011 supersedes and replaces the prior order dated October 26, 2011. All parties
should direct both their oral and written arguments to the subject matter and requests described in
the “Amended Order of Non-Adoption of Proposed Decision” dated November 3, 2011.
Therefore, any arguments or documents received that were directed at the erroneous order dated
October 26, 2011 will be returned to the party who submiited it and will not be considered by the
Board.

Pleasc remember to serve the opposing party with a copy of all written arguments and any other
papers you might file with the Board. The mailing address of the Board is as follows:

MEDICAL BOARD OF CALIFORNIA
2005 Evergreen Street, Suite 1200
Sacramento, CA 95815-3831

Attention: John Yelchak

Dated: January 23, 2012

Shelton DurUJSseau Ph D Cha1rperson
Panel A




BEFORE THE :
- MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Maiter of the Statement of Issues ) Case No.: 20-2010-205464
Against: )
)
LIEN JAY KYRI )
) OAH No.: 2010110370
‘ )
Resnondent. )

AMENDED ORDER OF NON-ADOPTION
OF PROPOSED DECISION

The Proposed Decision of the Administrative Law Judge in the above-entitled matter has |
been non-adopted. A panel of the Medical Board of California (Board) will decide the case
upon the record, including the transcript and exhibits of the hearing, and upon such written
argument as the parties may wish to submit, any argument directed to the question of whether the
proposed Order should be modified. The Board also respectively requests that, in addition to any
argument that the parties may wish to submit, the parties specifically address the following issue
in their arguments: whether the evidence, including respondent’s testimony explaining his past

“conduct, shows that the respondent has met his burden of proof in demonstrating that he is fit for
licensure. The parties will be notified of the date for submission of such argument when the
transcript of the above-mentioned hearing becomes available.

To order a copy of the transcript, please contact Star Reporting Services, Inc., 703 Market .
Street, Suite 1005, San Francisco, CA 94103, Their telephone number is (415) 348-0050. To
order a copy of the exhibits at 10 cents per page, please submit a written request to this Board.

In addition to written argument, oral argument will be scheduled if any party files with
the Board within 20 days from the date of this notice a written request for oral argument. Ifa
timely request is filed, the Board will serve all parties with written notice of the time, date and
" place for oral argument. Please do not attach to your written argument any documents that are
not part of the record as they cannot be considered by the Panel. The Board directs the partics
attention to Title 16 of the California Code of Regulations, sections 1364.30 and 1364.32 for
additional requirements regarding the submission of oral and written argument. -

Please remember to serve the opposing party with a copy of your written argument and
any other papers you might file with the Board. The mailing address of the Board is as follows:

MEDICAL BOARD OF CALIFORNIA
2005 Evergreen Street, Suite 1200
Sacramento, CA 95815-3831

Attention: John Yelchak

Dated: November 3, 2011. % - .

Shelton Duruisseau, Ph.D., Chairperson
Panel A




BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Statement of Issues )
Against: )
)
LIEN JAY KYRI )
) Case No.: 20-2010-205464
) OAH No.: 2010110370
)
)
Respondent, )

ORDER OF NON-ADOPTION
OF PROPOSED DECISION

The Proposed Decision of the Administrative Law Judge in the above-entitied matter has
been non-adopted. A panel of the Medical Board of California (Board) will decide the case
upon the record, including the transcript and exhibits of the hearing, and upon such written

argument as the parties may wish to submit, including in particular, argument directed to what
the respondent has done to improve his practice of medicine . as opposed to his charitable

involvements. The parfies will be notified of the date for submission of such argument when the
transcript of the above-mentioned hearing becomes available,

To ordér a copy of the transcript, please contact Star Reporting Services, Inc., 703 Market
Street, Suite 1005, San Francisco, CA 94103. Their telephone number is (415) 348-0050. ‘To
order a copy of the exhibits at 10 cents per page, please submit a writien request to this Board.

In addition to written argument, oral argument will be scheduled if any party files with
the Board within 20 days from the date of this notice a written request for oral argument. Ifa
timely request is filed, the Board will serve all parties with written notice of the time, date and
place for oral argument. Please do not attach to your written argument any documents that are
not part of the record as they cannot be considered by the Panel. The Board directs the parties
attention to Title 16 of the California Code of Regulations, sections 1364.30 and 1364.32 for
additional requirements regarding the submission of oral and written argument.

Please remember to serve the 6pposing party with a copy of your written argument and
any other papers you might file with the Board. The mailing address of the Board is as follows:

MEDICAL BOARD OF CALIFORNIA
2005 Evergreen Street, Suite 1200
Sacramento, CA 95815-3831

(916) 263-2349

Attention: John Yelchak

Shelton Duruisseau, Ph.D., Chairperson
Panel A

Dated: October 26, 2011




BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

"In the Matter of the Statement of Issues _ _
Apgainst; : ' - Case No. 20-2010-205464

LIEN JAY KYRI, M.D. _
OAH No. 2010110370
Respondent.

PROPOSED DECISION

- This matter was heard before Administrati\}e Law Judge Jonathan Lew, State
of California, Office of Administrative Hearings on June 13 through 17, 2011, in Los
Angeles, and on June 22, 2011, in Sacramento, California, :

Complainant Linda K. Whitney was represented by Supervising Deputy
Attorney General Gloria L. Castro, and Deputy Attorney General Beneth A. Browne.

Respondent Lien Jay Kyri, M.D. was présent and represented by Daniel H.
Willick, Attorney at Law. _ o

The case was submitted for decision on June 22, 2011.

FACTUAL FINDINGS

1. Linda K. Whitney (complainant) is the Executive Director of the
Medical Board of California (Board), Department of Consumer Affairs. She brought
the Statement of Tssues and First Amended Statement of Issues solely in her official
capacity.

2. On January 16, 2009, the Board received an application for a
Physician’s and Surgeon’s License from Lien Jay Kyri, M.D. (respondent). On
January 13, 2009, respondent certified under penalty of perjury to the truthfulness of
all statements, answers and representations in the application. The Board denied the
application on December 8, 2009, indicating that its denial was based upon a
determination that respondent “is impaired and unable to practice his/her profession
safely,” and that he has done an “act which if done by a licentiate of the business and




profession in question, would be grounds for discipline or revocation of license.”
(See Bus. & Prof. Code, §§ 480, subd. (a)(3), 820 and 822.)

3. By letier to the Board dated February 3, 2010, respondent contested the
denial of his application and requested a hearing.

Education Background

4. Respondent is age 41. He did his undergraduate studies at Golden
West College, and at the University of California at San Diego, majoring in
biochemistry and cell biology. He then applied to and was accepted at the University
of California at Irvine (UCI) School of Medicine. Respondent took and passed all
three steps of the United States Medical Licensing Examination, and received his
- Doctor of Medicine from UCI on June 19, 2004.

Between July 2004 and June 2005, respondent completed an internship in
internal medicine through the University of California, San Francisco, School of
Medicine, at its Fresno program. He then applied for a residency position in Physical
Medicine and Rehabilitation (PM&R) and was accepted into the PM&R residency
program at the University of Texas Southwestern (UTS). He participated in the three-
year UTS residency program between 2005 and 2008.

5. Respondent completed the UTS residency program in the specialty of
PM&R on June 30, 2008. He took and passed the written examination to be board
certified by the American Board of Physical Medicine and Rehabilitation (ABPMR).
- However, he was not eligible to take the oral examination for the ABPMR board
certification because his application for a Physician’s and Surgeon’s License was
denied by the Board. : '

Respondent applied to and was accepted into a fellowship training program in
Spinal Cord Injury (SCI) Medicine at the Stanford University/Palo Alto Veterans
Administration Health Systems for the 2009/2010 year. He was unable to accept the
SCI fellowship because a California medical license is required for him to continue as
a postgraduate fellow in this program.

Respondent’s Application for Licensure

6. In respondent’s January 13, 2009 application for licensure, he was
asked whether he had ever been placed on probation. He answered in the affirmative.
He had been placed on probation during his postgraduate training at UTS.
Respondent participated in the UTS residency in PM&R between July 1, 2005, and:
June 30, 2008. He was on probation for 22 of the 36 months that he was in this
program.,




: 7. Probation During Residency. Respondent was initially placed on
probation from December 30, 2005, to June 30, 2007, Samue] Bierner, M.D., was the
UTS Residency Program Director with responsibility over the PM&R residency
program. By letter dated December 30, 2003, Dr. Bierner advised respondent that he
was being placed on probation through June 30, 2006, for the following reasons:
“excessive tardiness and/or absenteeism, unsatisfactory job performance and
unethical conduct.”

Dr. Bierner and respondent met for a six-month evaluation and counseling
session on June 30, 2006. Dr. Bierner determined to extend respondent’s probation
for an additional six months through December 31, 2006. By letter dated June 30,
2006, Dr. Bierner detailed seven specific performance areas where he believed
improvement by respondent was needed.

Dr. Bierner and respondent met on other occasions to discuss his resident job

~ performance. By letter dated December 29, 2006, Dr. Bierner advised respondent that
he would remain on probation ’Lhrough June 30, 2007. The letter detailed areas where
Dr. Bierner expected improvements in respondent’s behavior and job performance as
a condition to respondent’s continuation in the UTS residency program.

By letter dated September 24, 2007, Dr. Bierner confirmed that respondent
remained on probation through October 31, 2007. He warned respondent in that letter
that “failure to comply with all the terms of my previous instructions to you may
. result in your termination from the residency prior to graduation, which would make
you ineligible to sit for the American Board of PM&R examination.”

Dr. Bierner wrote a letter on December 26, 2007, to Anthony M. Tarvestad,
Executive Director of the ABPMR. Dr. Bierner indicated to Mr, Tarvestad that he
had removed respondent from probationary status, that respondent’s “performance,
attitude, and communication skills have improved,” and that he would recommend
respondent for admission to take the written ABPMR board examination.

. By letter to the Board dated August 31, 2009, Dr. Bierner confirmed that

respondent was on probation from December 30, 2005, through October 31, 2007.
He noted: “After Dr. Kiyri completed his period of probation, he then successfully
completed a residency program on June 30, 2008. Subsequent to that, this 1nd1v1dua1
successfully passed his written board examination.”

8. Respondent’s Written Explanation to the Board. Respondent was
requested, as a part of the application process, to provide a written explanation for his
“Yes” response to being on probation. He did so and submitted a seven-page separate
attachment to his application explaining why he believed he was placed on probation '
at UTS. The content, nature and character of this written explanation, in tandem with
other information received by the Board relating to respondent’s probation, led the




Board to reject respondent’s application over concerns it has related to respondent’s
ability to practice medicine safely and independently.

Respondent indicated that he was placed on probation “due to my very great
dissatisfaction, less than enthusiastic attitude, and alleged derisive remarks that were
overheard toward the residency program.” -He suggested that he was forced to work
at the UTS residency program against his wishes, that he did not sefect UTS as his
preference to continue his post graduate studies, “nor did I agree to work there of my
own volition.” Respondent was highly critical of the National Residency Matching
Program (Match) and its resulting assignment of all graduating medical students. The
process “infuriated” him and he was “not inclined to trust nor have any support for a
residency system whose moral and ethical judgments I had serious questions and
. concerns about.” :

9. Respondent portrayed himself as a victim of the Match program and of
the UTS residency program director, Dr, Bierner. The following excerpts from his
written explanation to the Board are indicative of the tenor and tone of his comments:

- In a nation that proclaims the strengths of its freedoms and
democracy, I did not knowingly enter into a career in Medicine
to have my basic rights of freedom and civil liberties stripped
away, to be abducted half-way across the country to a place I
had no desire to live in, and be forced to work in a place I had
absolutely no confidence in without having in the very least the
last word. Throughout this entire residency process, I felt as if 1
were treated like a slave or a common criminal, despite the fact
that I did not deserve to be treated as such.

- The informant was eavesdropping on a private conversation

where I was expressing my frustrations about how strongly I
" disagreed with how the residency program had exploited and

fraudulently forced graduating medical students into
compulsory, involuntary labor contracts through Match
assignments. .., Inmy estimation, the program director has
never been very sympathetic to my plight, nor has he, in my
estimation, taken any effort to understand anything about my
point of view about why I did not want to work at UT
Southwestern nor live in a place not of my own choosing.

- Based on hearsay evidence, Dr. Bierner unilaterally acted in
placing me on probation, which at the time, effectively stopped
ongoing efforts T was making to rectify an already difficult
living and work situation — namely attempting to transfer out of
his program and move out of the State of Texas. I strongly
believe the program director imposed this probation to




specifically prevent me from freely defying and walking away
from his program {o pursue my interests elsewhere.

- The program director acted alone as prosecution, judge and jury
" in implementing this action,

- I strongly feel probation was place [sic] on me as punishment
for airing my dissatisfaction and as retribution to prevent me
from freely and willingly defying and challenging the authority
of the established residency programs.

Board Investigation and Referral

10.  Cindi Oseto is a manager and former associate analyst with the Board.
She was responsible for reviewing respondent’s application and obtaining additional
materials from respondent and the UTS residency program in response to his “Yes”
answer to having been placed on probation. She prepared a Summary Memorandum
dated September 28, 2009, and provided this along with respondent’s application
materials to the Board’s medical consultant, Jim Nuovo, M.D., for secondary review.
Dr. Nuovo is a professor and Associate Dean of Student Affairs and Graduate
Medical Education at the University of California, Davis School of Medicine. It is
the Board’s practice to have a medical consultant review such materials and provide
guidance to the Board on whether and/or how to proceed with an investigation.

11.  Dr. Nuovo prepared an October 1, 2009 memorandum in response to
Ms. Oseto’s request. He identified the “key question” in this matier as whether
respondent has the ability to practice safely and independently. He did not believe
respondent should proceed to licensure, citing deficiencies he described as “serious
and in multiple areas.” Dr. Nuovo made the following recommendations for further
Board action:

Dr. Kyri has not convinced me that he is able to
demonstrate the ability to remediate serious performance
deficiencies; particularly the global issues of his
professionalism which has a clear link to his medical
decision making, patient care, interpersonal skills and
patient safety. His professionalism is problermatic in
multiple domains and the root cause of this would need
further assessment in order to determine if there is a
remediable condition. :

... 1%

This would require a medical and psychiatric assessment
in order to determine the root cause. Ifa




medical/psychiatric assessment is completed and does
not have remarkable findings, due to the nature of the
concerns with integrity, honesty and professionalism I
would strongly advocate for a probationary license with
a practice monitor.

12, Based upon Dr. Nuovo’s recommendations, Ms. Oseto arranged for
respondent to be seen by Stuart Shipko, M.D., for a psychiatric evaluation. Ms. Oselo
provided Dr, Shipko with application materials that she described as “essential” to his
evaluation. In her October 27, 2009 letter to Dr. Shipko, Ms. Oseto noted that senior
staff had reviewed respondent’s application and “agreed that he should undergo a
psychiatric evaluation to help determine his eligibility for medical licensure.” She
provided three pages of background narrative in that same letter.

Respondent was seen for independent medical (psychiatric) examination by
Dr. Shipko on November 9, 20009. .

Psychiatric Evaluation by Dr. Shipko

13.  Dr. Shipko attended the University of Michigan Medical School, and
completed his residency in psychiatry at the University of California, Irvine. He is
board certified in psychiatry and he has practiced in this area since 1981. Dr. Shipko
is a Fellow in Consultation and Liaison Psychiatry, which he completed through UCI
in 1984. He has conducted a number of disability evaluations since 1985, including
fitness for duty examinations and work as an independent medical examiner, Dr.
Shipko has performed disability evaluations for the Los Angeles County Employees
Retirement System, L.os Angeles County Department of Social Services, the
California Public Employees Retirement System and the Medical Board of California.
He has performed approximately 10 evaluations for the Board relating to the fitness
of applicants for licensure. :

14, Ms. Oseto provided Dr. Shipko with all application materials collected
by the Board, excluding non-essential correspondence between the Board and
respondent.’ Dr. Shipko reviewed these materials and met personally with respondent
for approximately two and a half hours, Dr. Shipko obtained a history of the
“Iliness/Incident” as reported by respondent, as well as respondent’s past history, Dr,
Shipko conducted a mental status examination, and obtained the results of a
Minnesota Multiphasic Personality Inventory-2 (MMPI-2) administered that same

' Application materials included the Application for Physician’s and
Surgeon’s License and supporting documents, respondent’s narrative explaining why
he was placed on probation at UTS, respondent’s resume, Certificate of Completion
of ACGME/RCPSC Postgraduate Training, nine letters from Dr. Bierner, UTS due
process policies and procedures, and a UTS Performance Analysis Report.




“date. Following the November 9 examination, Dr. Shipko conducted separate
telephone interviews with physicians at UTS including Dr. Bierner, Jian Hu, M.D.,
Vincent Gabriel, M.D., and Peter Roland, M.D. He then prepared a written report
dated November 13, 2009, entitled “Independent Medical Examination: Psychiatry”
reporting on his findings and recommendations to the Board.

15.  Dr. Shipko’s diagnostic impressions are that respondent suffers from
Delusional Disorder, Persecutory Type along Axis I; and Passive Aggressive
Personality Traits along Axis Il. These are with reference to the Diagnostic and
Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV).

The DSM-1V characterlzes dlagl‘lOSt]C features of a Delumonai Disorder as
follows:

The essential feature of Delusional Disorder is the
presence of one or more nonbizarre delusions that persist
for at least 1 month (Criterion A). A diagnosis of
Delusional Disorder is not given if the individual has
ever had a symptom presentation that met Criteria A for
Schizophrenia (Criterion B). ... Apart from the direct
impact of the delusions, psychosocial functioning is not
markedly impaired, and behavior is neither obviously
odd nor bizarre (Criterion C). If mood. episodes occur
concurrently with the delusions, the total duration of
these mood episodes is relatively brief compared to the
total duration of the delusional periods (Criterion D).
The delusions are not due to the direct physiological
effects of a substance (e.g., cocaine) or a general medical
condition (e.g., Alzheimer’s disease, systemic lupus
erythematosus) (Criterion E).

(DSML-1V, Section 297.1, pp. 323-324.)

16.  Delusions are subdivided according to their content and the
predominant delusional theme. Dr. Shipko opined that the subtype of respondent’s
Delusional Disorder was “persecutory.” The DSM-IV defines this as a “delusion in
which the cenfral theme is that one (or someone to whom one is ¢lose) is being
attacked, harassed, cheated, persecuted, or conspired against.” (DSM-IV, Glossary of
Technical Terms, Appendix C, pp. 765-766.) The DSM-IV narrative descrlptlon of

‘this particular subtype is particularly helpful in this case:

Persecutory Type. This subtype applies when the
central theme of the delusion involves the person’s belief
that he or she is being conspired against, cheated, spied
on, followed, poisoned or drugged, maliciously




maligned, harassed, or obstructed in the pursuit of long-
term goals. Small slights may be exaggerated and
become the focus of a delusional system. The focus of
the delusion is often on some injustice that must be
remedied by legal action (“querulous paranoia”), and the
affected person may engage in repeated attempts 1o
obtain satisfaction by appeal to the courts and other
government agencies. Individuals with persecutory
delusions are often resentful and angry and may resort to
violence against those they believe are hurting them.

(DSM-IV, Section 297.1, p. 325.)

17.  Dr. Shipko found marked inconsistencies between what was reported to
him by respondent and what he learned through his interviews with collatera] sources,
some of whom tespondent asked Dr. Shipko to contact for confirmation. He
determined that the “gap between the information provided to me by Dr. Kyri and the
information from collateral sources is too large to be explained by merely a different
perception of the same set of events. Dr. Kyri’s beliefs of malevolent treatment is -
implausible and is best explained as a delusional disorder, persecutory type. It most
likety emerged during his medical education when he first learned about the match
system and has been persistent since that time.” '

Dr. Shipko opined that respondent has a delusional disorder that causes his
judgment, at times, to be so impaired that he is not in contact with reality. He
believes that respondent is not capable of practicing medicine safely because his
delusions of persecution “have resulted in poor decision making and actual neglect in
performance of basic patient care responsibilities such as performing examinations.”
Dr. Shipko further noted that respondent’s persecutory delusions render him unable to
interact properly with colleagues and patients alike. He also believes that respondent
is unable to follow instructions, refuses to care for patients at times and can exhibit
behavioral extremes towards patients that were so inappropriate in one case that
respondent was sent home from a clinic.

18, Dr. Shipko’s diagnosis and opinions were influenced largely by the
significant gap and marked inconsistencies between what he was told by respondent,
and what he learned from others. -

Dr. Shipko’s preliminary examination of respondent on November 9, 2009,
was unremarkable. Respondent’s interview and mental status examination were
appropriate, his mood and affect normal. His thought processes were logical and
goal-directed. He was cooperative and Dr. Shipko observed no clinical anxiety or any
features suggesting a personality disorder. Dr. Shipko noted: “These sotts of
interviews are very difficult, and I felt that he responded in a very appropriate way.”
‘When respondent spoke about the Match program and issues related to his being




placed on probation at UTS, Dr. Shipko noted that he seermed credible and sounded
reasonable. Dr. Shipko was not overly concerned about earlier comments made in
respondent’s narrative explanation to the Board about why he was placed on
probation. (See Finding 9.) Respondent was obviously opposed to the Match
program and Dr. Shipko considered descriptive references such as being “abducted”
as mere hyperbole. : '

Dr. Shipko completely changed his mind about respondent after collateral -
source verification conversations with Doctors Bierner, Hu, Gabriel and Roland. He
noted that information provided to him by respondent was all organized around his
beliefs of persecution — by the Match system as well as the residency program. Dr.
Shipko opined: “In this case, the delusion relates to Dr. Kyri’s belief that he is being
persecuted by the Match system and persecuted by his training program. Also he is
having delusions that his residency is engaging in deliberately fraundulent practices.”

Specifics upon which Dr. Shipko relied and formulated his opinion are set
forth below. '

~19.  Match Program. Respondent reported to Dr. Shipko being very upset at
the loss of choice in what he described as a lottery system, and his being matched -
with a program “he definitely did not want to go to.” He did not show up at either
“Match day” or medical school graduation because he felt like a “beaten dog.”
Respondent reported going “unwillingly” to UTS, and verbalizing his dissent about
the Match and also about aspects of the UTS residency program that he disliked.

Dr. Shipko discussed difficulties that respondent had with the Match program
with Dr. Bierner, Dr. Bierner advised that respondent had interviewed with the
school and, in order to be accepted, had to have ranked UTS as a residency program
to which he wanted to go. Dr. Bierner told Dr. Shipko that respondent had a
surprising degree of dislike for the program and the state of Texas, and that his degree
of dissatisfaction was “amazing.” ' '

20.  Reasons for Being Placed on Probation. Respondent reported to Dr. -
Shipko that he was placed on probation by Dr. Bierner because of his lack of
enthusiasm and/or because he was overheard speaking to another resident in the
program and encouraging this resident to violate a UTS residency program policy.
The specific policy related to requests for physician consultations which respondent
believed were not legitimate. Respondent noted that other doctors had already issued
orders for physical therapy or occupational therapy. He believed that these same
orders were intercepted and transformed into a request for consultation from the
residents as a “fishing expedition to try and get new patients for the rehabilitation
unit.” Respondent was concerned on different levels. Respondent understood that a
consultation involved a physician requesting the opinion of another physician for a
specific purpose and that this was simply not occurring at the UTS residency
program. He was also concerned that there were an average of about 20 consultations




per day, with a low of 15, and a high of 30. This volume could not be done easily and
“was an impossible burden of work.” And he was concerned that this practice was
instituted because it was a lucrative aspect of the residency program. Respondent
reported to another resident that Dr. Hu had advised him that if he waited a day or two

" to do these consultations, most of these patients would be discharged from the
hospital, thereby lessening the workload. Respondent believes that another resident,
who overheard parts of this conversation, reported him to the residency director, Dr.,
Bierner.

Respondent told Dr. Shipko that he thought it possible that Dr. Bierner was
upset because he was threatening a very lucrative part of the residency program and
because the large number of consultations was billable. He believes this is why he
was placed on probation. Respondent also described being placed on probation as
personal retaliation by Dr. Bierner because he had expressed a dislike of the program.

21.  Dr. Shipko spoke with Dr. Bierner on November 10, 2009, and asked
him why respondent was placed on probation in the first place. Dr. Bierner indicated
that respondent was placed on probation for unsatisfactory performance, noting that
there were complaints from other residents and neurologists, and that there were
difficulties with professional issues of arriving on time, attendance, follow-through
and attention to detail. Dr. Bierner acknowledged that there was an issue about
respondent telling other residents to wait a few days before doing consultations, but
he had no idea where respondent had gotten that idea. Dr, Bierner indicated that
consultations are to be performed within 24 hours. He disputed the number of
consultations complained of by respondent, noting that an average day would have
between three to five consultations. Dr. Bierner dismissed the higher numbers
referenced by respondent as “fantasy.”

Dr. Bierner also indicated that specific requests for consultation were made by
one doctor to another each time, and that the protocol was to use special forms that
included physical therapy and occupational therapy, and also a request for PM&R
evaluation. Dr. Bierner indicated that respondent never complained to him about an
excessive workload or about the number of consultations he had to perform. Dr.
Shipko noted that Dr. Bierner was aware that respondent had complained that Dr.
Bierner was “committing Medicare fraud and stealing consultations.” However, Dr.
Bierner reported to Dr. Shipko that the Texas Medical Board had looked into this and
determined that the accusations were groundless,

22,  Dr. Shipko spoke with Jian Hu, M.D. on November 10, 2009,
Respondent had asked Dr. Shipko to call Dr. Hu to verify his account about why he
waited to perform the consultations. Dr, Hu said he would never have told respondent
not to do the consultations, or to wait in anticipation of a patient being discharged.
Dr. Hu reiterated to Dr. Shipko that he never told resporident that it would be a good
idea not to do the consultations or that the consultations were unnecessary.
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23, Persecution During Residency. Respondent reported to Dr, Shipko that
he had been treated harshly and discriminated against, and that Dr. Bierner was the
sort of man who enjoyed wielding his power over others and that this was a way of
showing respondent how much power Dr. Bierner actually had. Dr. Shipko reviewed
with respondent a number of specific performance issues raised in the various letters
Dr. Bierner had written to him. Respondent advised Dr. Shipko that Peter Roland,
M.D. would confirm that the residency was harassing and persecutory, Dr. Bierner
had referred respondent to a committee on practitioner peer review and assistance.
The chair was Dr. Roland. Respondent reported to Dr. Shipko that the committee
seemed to understand his situation and were supportive of him. Dr, Shipko spoke
with Dr. Roland on November 11, 2009. Dr. Roland advised Dr. Shipko that the
commitiee evaluated impaired physicians and “if was felt that Dr. Kyri was an
impaired physician.” Dr. Roland reported that there was no remediation to this.
jmpairment during the period that Dr. Roland’s committee was investigating the
impairment. Respondent was seen by a psychlatnst who opined that his impairment
was depression.

Dr. Shipko also spoke to Vincent Gabriel, M.D. He asked Dr. Gabriel to
comment upon specific instances relating to respondent falling asleep in an
" inappropriate sefting, not being truthful about assessing an ICU patient for a
rehabilitation transfer, and interacting with a burn clinic patient in a. manner that was
“so inappropriate that he relieved Dr. Kyri from clinic care after this incident.” Dr.
Gabriel had very little good to say about respondent and described the tzme that he
superwsed respondent as “very difficult.” -

24,  The above collateral information was reported to and relied upon by
Dr. Shipko in rendering his opinion in this case. Dr. Shipko noted that in his
discussions with Doctors Bierner, Roland and Gabriel, he was impressed with their
attempts to assist respondent “in a nurturing manner rather than an attitude of
disrespect or contempt as Dr. Kyri described.” As noted earlier, Dr. Shipko feit that
the large gap between the information provided to him by respondent and the
collateral sources could not simply be gxplained by differing perceptions of the same
set of events.

25.  Dr. Shipko’s Conclusions. ‘Dr. Shipko found substantial consistency in
what he was told by collateral sources. He also found the MMPI-2 results to be
consistent, albeit minimally helpful. Dr. Shipko believes respondent’s condition to be
rather serious, noting:

My impression is that the delusions had its origin
sometime prior to Match day, but that they are increasing,
His repeated litigious behaviors concerning unfounded
accusations of Medicare fraud represents a worrisome
escalation of his tllness. Individuals with persecutory
delusions are often resentful and angry and may resort to
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violence against those that they believe are hurting them
as well as litigation, Behavior can be completely
unpredictable,

Dr, Shipko concluded in an “IME Addendum Report” dated December 4,
2009, that respondent may not practice medicine safely in California “even under a
probationary license with specified terms and conditions.” This was intended to
clarify earlier language in his November 13, 2009 report indicating that respondent
was “unable to practice medicine safely with a full and unrestricted license under any
conditions in California.”

_ 26.  Dr. Shipko believes that respondent is prone to distort information
related to patient care and is making inappropriate clinical decisions on the basis of
the delusional distortions. Ie believes it is possible that respondent “could become
violent with coworkers or completely fail to respond to the needs of a seriously ill
patient based on these delusions. He does not believe respondent’s condition is
remediable, noting in his Addendum:

Delusional disorder is not thought to respond to
medication. Psychotherapy can be helpful, but in my
experience neither treatment is particularly effective in
getting the patient to comprehend that they are delusional.
"Sometimes the condition spontaneously remits, but given
the chronicity he has shown already, it is most likely that
this will follow a chronic course.

At hearing, Dr. Shipko further opined that respondent’s persecutory-type
delusion has now extended to include the Board, triggered by its action denying
respondent’s application for licensure. Respondent had made numerous Public
Record Act requests under his father’s name to obtain information from the Board.
Dr. Shipko characterized the language contained in some of these letters to be
suggestive of grandiosity and paranoia. Dr. Shipko also noted that the number of
such requests was indicative of a preoccupation consistent with delusion disorder.

Psychiatric Evaluation by Thomas Ciesla, M. D.

27.  Respondent was seen for psychiatric examination by Thomas K. Cicsfa, '
M.D. on April 27, 2011. The two met for approximately two and one half hours.

Dr. Ciesla received his medical degree from State University of New York at
Buffalo. He completed a residency in psychiatry at the UCLA Neuropsychiatric
Institute in Los Angeles, and also a fellowship in Social and Community Psychiatry at
UCLA. He is board certified in psychiatry, with added qualifications for addiction
psychiatry, Dr. Ciesla also holds a masters degree in social psychology, and a Ph.D.
from the Southern California Psychoanalytic Institute,
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Dr. Ciesla has served as president of both the California Psychiatric
Association and the Southern California Psychiatric Society. He is an Assistant .
Clinical Professor of Psychiatry at UCLA. In addition to engaging in private practice
in psychiatry, he has served as an examining psychiatrist for the City of Los Angeles,
Board of Pensions, and for the Los Angeles Unified School District, He has served
on the liaison commitiee for the Board’s diversion program, and has testified as an
expert witness in matters before the Board.

28.  Dr. Ciesla was provided with the Board’s Statement of Issues, Dr.
Shipko s November 13 and December 4, 2009 reports, the November 9, 2009 MMPI-
2 scoring and report from Alex Caldwell Ph.D., a September 6, 2007 psychiatric
evaluation by Robert Garrett, M.D., and artlcles from the Dallas Morning News about

allegations relating to Medicare billing at the UTS Parkland Hospltal and separate
allegations relating to the UTS residency program.

29.  Dr. Ciesla opined that respondent has no mental condition that renders
him unfit to practice medicine. He disagreed with Dr. Shipko’s opinion that
respondent has a delusional disorder. While Dr. Ciesla conceded that respondent
meets most criteria for delusional disorder, he failed to find any delusion. On that
basis alone Dr. Ciesla determined that respondent does not have a delusional disorder.
Dr. Ciesla explained that there was nothing about respondent’s presentation that
suggested an encapsulated delusion system. Dr. Ciesla noted that a “mistaken belief”
is not a delusion. He would expect a delusion to arise, or to be created “out of whole
cloth.” In this respect, Dr. Ciesla relied upon collateral source material and press
accounts about UTS billing irregularities and allegations relating to Medicare Fraud
to support his opinion that respondent was not operating under a false belief about
- why he was placed on probation or being persecuted over the period of his UTS
“residency. Dr. Ciesla noted, for example, that respondent’s beliefs about billing fraud

were shared by other serious people.

The DSM-IV generally defines a delusion as follows:

A false belief based on incorrect inference about external
reality that is firmly sustained despite what almost
everyone else believes and despite what constitutes
incontrovertible and obvious proof or evidence to the
contrary. The belief is not one ordinarily accepted by
other members of the person’s culture or subculture (e.g.,
it is not an article of religious faith.) When a false belief
involves a value judgment, it is regarded as a delusion
only when the judgment is so extreme as to defy
credibility. Delusional conviction occurs on a continuum
and can sometimes be inferred from an individual’s
behavior. It is often difficult to distinguish between a
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delusion and an overvalued idea (in which case the
individual has an unreasonable belief or idea but does not
hold it as firmly as is the case with a delusion.).

(DSM-IV, Glossary of Technical Terms, Appendix C, p. 765.)

30,  Dr. Ciesla also considered respondent’s “very solid academic record”
and “distinguished work” as an undergraduate at U.C. San Diego and as a medical
~ student at U.C. Irvine Medical School, and his having completed the UTS residency
program as evidence that he had no significant psychopathology. Dr. Ciesla opined
that at the time of his examination he would diagnose respondent with minor
depression. In this respect he agreed with the earlier diagnosis by Robert Garrett,
M.D., whose report Dr. Ciesla considered in rendering his opinion,

31.  Respondent had earlier been referred to Dr. Garrett by the UTS
Committee on Practitioner Peer Review & Assistance (COPPRA). He was seen by
Dr. Garrett on September 7, 2007.

Dr. Garrett dlagnosed respondent w1th “Major Depressive Disorder, single
episode, severe, without psychotic features.” Dr. Garrett noted in his initial
impressions that respondent acknowledged signs and symptoms of depression and
that “he attributes all this to his resentment about the forced nature of the Match
system and his resentment about being matched to Dallas, Texas.” Respondent
reported to Dr. Garrett that when he moved to Texas he lost his girlfriend, his circle of
friends and ready access to his family. Dr. Garrett noted that respondent was socially
isolated and without primary support outside of work, and “doing poorly at work.”
Respondent reported to Dr. Garrett that he “shut down™ when he arrived at UTS and
was unable to fransfer out “because he did poorly at work” and was put on probation
in his first six months.

Dr. Garrett made the following treatment recommendations that were
- communicated to respondent:

1. Weekly psychotherapy should be considered a

~ primary treatment option, especially given your stated
reluctance to take psychiatric medication. Either
individual or group therapy would be appropriate. 1
recommend an initial course of therapy lasting 6 months.
I provided you with several options and referral sources
for such therapy.

2. Treatment with anti-depressant medication may also

be helpful to you. I provided you with a prescription for
an anti-depressant and a hypnotic.
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32.  Dr. Ciesla opined that a diagnosis of delusional disorder was neither
consistent with Dr. Garreit’s findings, nor with the MMPI-2 results as reported by
Alex B. Caldwell, Ph.D. Dr. Caldwell’s MMPI-2 report described respondent’s
profile as showing “a moderate level of anxiety and depression with low moods and
open complaints of worry, fears, and self-doubts.” The profile indicated “strong
underlying tendencies to rationalize hostility, to covertly blame others, and to
externalize problems away from himself when less depressed.” Dr. Caldwell
concluded that the diagnoses most commonly associated with respondent’s profile are
of depressive and anxiety neuroses. '

33.  Dr. Ciesla agrees that respondent has engaged in inappropriate
behaviors but he does not believe such actions arose from a delusion. Rather, Dr,
Ciesla believes it is more reflective of the desperate nature of respondent and the kind
of “tone deaf” quality to his personal interactions with others. Building upon the
profile and treatment considerations contained in Dr. Caldwell’s report, Dr. Ciesla
believes that respondent’s prognosis and expected response to short term treatment is
good. Dr. Ciesla made the following treatment and therapy recommendations at
hearing:

Well, in view of all of the trouble that Dr. Kyri has gotten
himself into and the kind of tone-deaf quality to his
interaction with other people, I would want to focus on
his capacity to apprehend and respond appropriately to
affective cues from people he deals with. I think it would
be crucial for Dr. Kyri, going forward, to be able to work
comfortably and collaboratively in an institutional setting
and, perhaps, even in a smaller clinic setting,

Respondent’s Testimony

34.  Respondent avers that he was placed on probation because of his belief
that UTS was committing billing fraud and because he was inquiring about
transferring out of the program. He explained that although he highlighted his
dissatisfaction with the Match program on his application to the Board, that that was
not the real reason why he believes he was placed on probation. Respondent
complained to a number of agencies around August 2009 about his concerns relating,
to the UTS PM&R department’s practice of engaging in “blind consultations.” He
described this as when a consulting medical specialty such as PM&R initiates its
medical services on its own unbeknownst to a patient and without being consulted by
or being notified by the patient’s care team of the need for its services. Respondent
characterized this as a “very surreptitious means of inserting any consulting medical
service onto the care team of a given patient.” He believes it is “essentially a trolling
expedition by which a given consult service artificially generates additional billing
and income for Parkland Hospital in what is often needless, unwanted, and
unauthorized medical services.”
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Respondent believes that word got back to Dr. Bierner that he was questioning
the propriety of non-physician orders for PM&R consultations. The two met on July
13, 2005, and Dr. Bierner specifically asked him why he was not performing
consultations on what respondent believed fo be therapy orders. Respondent avers
that Dr. Bierner got very angry and yelled at him. He avers that Dr. Bierner told him
that every therapy order at Parkland Hospital would come with a consultation order.

. Respondent alleges that he was instructed to do a physician consultation on every
therapy order, and to also bill for an attending (supervising) physician even when the
attending was not present during the consult. Respondent hesitated to do this out of
concern that this was dishonest.

35.  Respondent was placed on probation at UTS from December 30, 2005,
through October 31, 2007. (See Finding 7.) Dr. Bierner wrote letters to respondent
over this period; each detailing specific concerns relating to respondent’s behavior
and job performance as a resident, and summarizing expectations for him that were
necessary in order for him to successfully complete the residency program.

Concerns expressed by Dr. Bierner on December 30, 2005, included excessive
tardiness and/or absenteeism, unsatisfactory job performance, and unethical conduct.
The unethical conduct related to concerns that respondent had advised other residents
to wait several days before completing a PM&R consultation. The expectation was -

 that such be completed within 24 hours.

Concerns expressed on June 30, 2006, included respondent’s failure to assess
- an ICU patient for possible rehabilitation transfer, failure to ask for assistance of an
attending in appropriate situations of medical complexity, receiving unsatisfactory
ratings on his inpatient rehabilitation unit evaluation, issues relating to hearing loss
and daytime drowsiness, and unsatisfactory evaluations from St. Paul University
Hospital inpatient rotation.

Concerns expressed on September 8, 2006, included delinquent completion of

medical records, unsatisfactory job performance during on call period, and drowsiness
and falling asleep in lectures. Similar concerns were expressed to respondent on
December 29, 2006

_ On September 24, 2007, Dr., Bierner reminded respondent that he remained on
~ probation through October 31, 2007, and that he was expected to meet all the terms of
the previous probation letters, and be removed from probation prior to completion of
the UTS residency program.

36. At hearing, respondent addressed the matters set forth in the several

« letters from Dr. Bierner. He defended himself against most of the criticisms, with
only minimal acknowledgement that he had any performance or behavior issues. He
admitted that he made no similar defense at the time these same matters were brought
to his attention by Dr. Bierner, noting that he “just listened” and that he did not wish
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to risk his career. He did not pursue the due process rights specifically afforded him
by UTS in relation to his probation. He suggested that to do so would require him to
bring up his July 2005 discussions with Dr. Bierner, something he did not wish to do,
and which he believes to be the real reason he was placed on probation.

37.  Respondent met with COPPRA, and was referred to Dr. Garrett on
September 7, 2007. (Finding 31.) Respondent denied being told that he needed to
seek mental health counseling, or that he required psychotherapy or medications. He’
averred that Dr. Garret! did not share with him his diagnosis of major depression.
Respondent reversed himself in subsequent testimony, suggesting that he did book
and make an appointment for psychotherapy and that he otherwise followed the
instructions of COPPRA.

38. . Respondent is currently employed as a security officer at Disneyland.
He had applied for employment with numerous biotech employers, but was
questioned about his medical degree and why he was not working in medicine, He
performs volunteer work as a logistics coordinator for the American Red Cross.

Respondent would like to work in the field of spinal cord injury medicine, He
desires to work with acute patients as they Jearn to regain function. He plans to
reapply to the Spinal Cord Injury program at the Stanford University/Palo Alto
Veterans Administration Health Systems, or to programs with UCI or the Kaiser-
Permanente Medical Group.

39.  Respondent’s knowledge base, ability and skill in PM&R are not in
dispute. Keith E. Tansey, M.D., Ph.D., who recommended respondent for the
Stanford fellowship in spinal cord medicine, testified on respondent’s behalf. Dr.
~ Tansey was an Assistant Professor and Director of Spinal Cord Injury Program at the

UTS Medical Center during respondent’s residency. “Dr. Tansey supervised ‘
respondent and observed him practice as a resident. He noted that respondent was an
excellent resident who held himself and those he worked with to a very high standard.
He also noted that respondent was “hungry to learn about not only the very practical
but also the theoretical basis when it came to rehabilitation medicine.” Dr. Tansey
supports respondent’s application for licensure in California.

40. Respondent is currently seeking out low-cost psychotherapy in Orange
County. He is willing to accept any probationary terms and conditions the Board
chooses to impose on his license, He acknowledges that some of his communications
with Board staff were “off-putting” and he is somewhat apologetic. He now believes
past poor behaviors were due to his dissatisfaction with the Match program and his
reaction {o billing irregularities at UTS. He noted that his dissatisfaction impacted his
ability to trust others at UTS and that he did not interact with the level of trust needed.
He believes this led to him not interacting positively with staff.
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Discussion

41, Respondent’s application was denied under Business and Professions
Code section 820, relating to practice impairment. Section 820 provides:

Whenever it appears that any person holding a license,
certificate or permit under this division or under any
initiative act referred to in this division may be unable to
practice his ot her profession safely because the '
licentiate’s ability to practice is impaired due to mental
iliness, or physical illness affecting competency, the
licensing agency may order the licentiate to be examined
by one or more physicians and surgeons or psychologists
designated by the agency. The report of the examiners
shalf be made available to the licentiate and may be
received as direct evidence in proceedings conducted
pursuant to Section 822. 2

Accordingly, the sole issue in this case is whether respondent’s ability to
practice medicine is impaired due to mental illness, or physical illness affecting
competency.

42, Complainant relies upon Dr. Shipko’s opinion that respondent suffers -
from a delusional disorder, persecutory type. Dr. Shipko believes this mental illness
emerged during respondent’s medical education when he first learned about the match
system and has been persistent since that time, even encompassing the Board’s
decision to deny his application for licensure. Dr. Shipko opined that respondent has
a delusional disorder that causes his judgment to be so impaired that he is not in
contact with reality. He does not believe respondent is capable of practicing medicine
safely because his delusions of persecution have resulted in actual patient neglect in
performance of basic responsibilities such as performing examinations. Dr. Shipko
believes respondent’s persecutory delusions render him unable to interact properly
with colleagues and patients alike, and that respondent is unable to follow
instructions, refuses to care for patients at times and can exhibit behavioral extremes
towards patients.

The evidence, and in particular the testimony of Dr, Ciesla, is persuasive that
respondent does not suffer from delusional disorder. Dr. Ciesla noted that a
“mistaken belief” is not a delusion and that when a delusion is present, one would

? Business and Professions Code sections 820 and 822 contemplate
proceedings involving one who is currently licensed. However, the Statement of
Issues makes these allegations in tandem with section 480, which references acts
which “if done by a licentiate of the business or profession in question, would be
grounds for suspension or revocation of license.”
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expect it to be created “out of whole cloth.” A delusion is a false belief based on
incorrect inference about external reality that is firmly sustained despite what almost
everyone else believes and despite what constifutes incontrovertible and obvious
proof or evidence to the contrary. Respondent is very likely wrong about why he was
placed on probation and about being persecuted over the period of his UTS residency.
But these amount to no more than mistaken beliefs, and not delusions, Dr. Ciesla
noted, for example, that respondent’s beliefs about billing fraud were shared by other
serious people.

43,  Dr. Ciesla is persuasive that respondent’s poor behaviors are better
explained by his diagnosis of depression, and by his personality characteristics and
the MMPI-2 profile reported by Dr. Caldwell. For example, Dr, 'Caldwell opined that
respondent is prone to react with undue anxiety and poorly regulated emotions to

-minor threats to his security. He reported that respondent has “strong underlying
tendencies to rationalize hostility, to covertly blame others, and to externalize
problems away from himself when less depressed.” This is an apt description of
much of respondent’s behaviors complained of over the course of his UTS residency,
‘and also of the quality of his testimony at hearing. Respondent rarely acknowledged -
wrong or accepted responsibility for inappropriate behaviors or poor performance. At
times he was not forthright. For example, he was not honest about being told of Dr.
Garrett’s diagnosis of major depression and his recommendations for treatment. This
and other elements of his testimony were troubling, regardiess of causation. His basic
inclination is to .accept little or no responsibility, to blame others and to externalize
problems. This is not the same thing as having a delusion.

Certain of respondent’s behaviors are also better explained by a diagnosis of
depression. Dr, Garrett diagnosed him with Major Depressive Disorder. Respondent
reported to him that he was very angry about being matched to UTS and that he “shut
down” when he arrived and was unable to transfer out because he did poorly at work
and was put on probation. He reported having no friends and being isolated, if not
ostracized, by the program and fellow residents. Importantly, respondent
acknowledged signs and symptoms of depression and attributed it to his resentment
about being matched to UTS. This is all consistent w1th depression, and not delusion
disorder.

44.  Delusion disorder, if an accurate diagnosis, would not be remediable,
The non-remediable nature and chronicity of this disease informed Dr. Shipko’s
- reconmendation that respondent may not practice medicine safely in California “even
under a probationary license with specified terms and conditions.” However, this is
not true regarding depression, which is treatable, Dr. Garrett recomimended weekly
psychotherapy as a primary treatment option, with an initial course of therapy lasting
six months, He also believed anti-depressant medication would be helpful. Dr.
Caldwell’s report indicated that diagnoses most commonly associated with
respondent’s profile are depressive and anxiety neuroses, with the expected response
to short-term treatment being “relatively good.” Dr. Ciesla endorsed these
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recommendations, disagreeing only as to the degree of depression. Dr. Ciesla
recommended psychotherapy more directly focused on improving respondent’s
capacity to apprehend and respond appropriately to affective cues from people he

- deals with so that he might work comfortably and collaboratively in an institutional
setting or smaller clinic settings.

45,  Complainant points out that respondent was repeatedly given
opportunity to respond to the many performance issues raised by Dr. Bierner, and that
never once did he raise the issues about consultations, lack of attending physicians or
frandulent billing practices. Complainant is also troubled that respondent, for the first
time at hearing, suggested that his comments about the match program were just a
“cover story” for the real reason he was placed on probation. And complainant is
concerned by the fact that respondent did not become a whistle-blower until the week
that he submitted his application to the Board in August 2009. Complainant contends
that regardless of the root cause, respondent should not be granted a license because
he has not met his burden of showing that he can practice medicine safely. '

Complainant’s several concerns about respondent’s behaviors are warranted.
Indeed, respondent’s behaviors may well be explained by matters beyond his
" personality profile or depression, such as basic character flaws. But the sole issue’
remains whether his ability to practice is impaired due to mental illness, or physical
illness affecting competency. Because the medical evidence in this case does not
support a finding of delusional disorder, respondent’s ability to practice is not
impaired due to that mental illness.

46, - Respondent does have depression. He requires further evaluation and
treatment for this condition, including psychotherapy. Respondent is willing to
undergo such treatment and avers that he is in the process of seeking a medical
provider. He should not receive a license until he does so, and is medically released
to practice medicine.

47.  Because respondent’s mental health condition (Depression) is
remediable, it is recommended that he be placed on standard terms of probation with
the Board. This is consistent with the recommendation of the Board’s medical
consultant, Jim Nuovo, M.D. (See Finding 11.) Board oversight of respondent’s
reeniry into medical practice is wise given that he has not practiced medicine since
2008. Probation should also include a psychiatric evaluation, some form of
‘psychotherapy, and a practice monitor. '

1
I
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LEGAL CONCLUSIONS

1. Under Business and Professions Code section 480, the Board may deny
a license of an applicant who has done any act which if done by a licentiate of the
business or profession in question, would be grounds for suspension or revocation of
license, (Bus. & Prof. Code, § 480, subd. (a)(3).) The act must be substantially
related to the qualifications, functlons or dutles of the business or profession for
Whlch application is made.

2. Business and Professions Code section 820 provide's:

Whenever it appears that any person holding a license,

~ certificate or permit under this division or under any
initiative act referred to in this division may be unable to
practice his or her profession safely because the
licentiate’s ability to practice is impaired due to mental
illness, or physical illness affecting competency, the
licensing agency may order the licentiate to be examined
by one or more physicians and surgeons or psychologists
designated by the agency. The report of the examiners
shall be made available to the licentiate and may be
received as direct evidence in proceedings conducted

 pursuant to Section 8§22,

3. Cause exists to deny respondent’s application for licensure under
Business and Professions Code sections 480, subdivision (a); and 820, by reason of
the matters set forth in Findings 43 through 47.

4. The matters set forth in Findings 41 through 47, have been considered.
Respondent does not have delusional disorder. He has depression. His condition is
remediable. It would not be contrary to the public interest to issue respondent a
probationary license at this time on standard terms of probation with the Board, with
the additional conditions that he undergo a psychiatric evaluation, participate in some
form of psychotherapy, and have a practice monitor.

The condition that respondent undergo a psychiatric evaluation should be a
condition precedent to his licensure.
ORDER
The application of Lien Kyri for a Physician’s and Surgeon’s license is denied.

However, respondent shall be issued a probationary license for three (3) years on the
 following terms and conditions:
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L, Psychiatric Evaluation. As a condition precedent to licensure, and
within 30 calendar days of the effective date of this Decision, and on a whatever
periodic basis thereafter may be required by the Board or its designee, respondent
shall undergo and complete a psychiatric evaluation {and psychological testing, if
deemed necessary) by a Board-appointed board certified psychiatrist, who shall
consider any information provided by the Board or designee and any other
information the psychiatrist deems relevant, and shall furnish a written evaluation
report to the Board or its designee. Psychiatric evaluations conducted prior to the
effective date of the Decision shall not be accepted towards the fulfillment of this
requirement. Respondent shall pay the cost of all psychiatric evaluations and
psychological testing.

Respondent shall comply with all restrictions or conditions recommended by
the evaluating psych1atrlst within 15 calendar days aftel being notified by the Board
or its designee,

Failure to undergo and complete a psychiatric evaluation and psychological
testing, or comply with the required additional conditions ot restrictions, is a violation
of probation.

Respondent shall not engage in the practice of medicine until notified by the
Board or its designee that respondent is mentally fit to practice medicine safely, The
period of time that respondent is not practicing medicine shall not be counted toward
completion of the term of probatxon

2. Psychotherapy. Within sixty (60) calendar days of the effective date of
this Decision, respondent shall submit to the Division or its designee for prior
approval the name and qualifications of a board certified psychiatrist or a licensed
psychologist who has doctoral degree in psychology and at least five years of
postgraduate experience in the diagnosis and treatment of emotional and mental
disorders. Upon approval, respondent shall undergo and continue psychotherapy
treatment, including any modifications to the frequency of psychotherapy, until the
Division or its designee deems that no further psychotherapy is necessary,

The psychotherapist shall consider any information provided by the Division
‘or its designee and any other information the psychotherapist deems relevant and shall
furnish a written evaluation report to the Division or its designee. Respondent shall
cooperate in providing the psychotherapist any information and documents the
psychotherapist may deem pertinent. Respondent shall have the psychothe1 apist
submit quarterly status reports to the Division or its designee.

If, prior to the completion of probatlon, respondent is found to be mentally
unfit to resume the practice of medicine without restrictions, the Division shall retain
continuing jurisdiction over respondent’s license and the period of probation shall be
extended unti} the Division determines that respondent is mentally fit to resume the
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practice of medicine w1thout restrictions. Respondent shall pav the cost of all
psychotherapy and psychiatric evaluahons

Failure to undergo and continue psychotherapy treatment, or comply with any
required modification in the frequency of psychotherapy, is a violation of probation.

3. Monitoring - Practice. Within 30 calendar days of the effective date of
this Decision, respondent shall submit o the Board or its designee for prior approval
as a practice monitor, the name and qualifications of one or more licensed physicians
and surgeons whose licenses are valid and in good standing, and who are preferably
‘American Board of Medical Specialties (ABMS) certified. A monitor shall have no
prior or current business or personal relationship with respondent, or other
relationship that could reasonably be expecied to compromise the ability of the
monitor to render fair and unbiased reports to the Board, including but not limited to
any form of bartering, shall be in respondent’s field of practice, and must agree to
serve as respondent’s monitor. Respondent shall pay all monitoring costs.

The Board or its designee shall provide the approved monitor with copies of
the Decision and Statement of Issues, and a proposed monitoring plan. Within 15
calendar days of receipt of the Decision, Statement of Issues, and proposed
monitoring plan, the monitor shall submit a signed statement that the monitor has read
the Decision and Statement of Issues, fully understands the role of a monitor, and '
agrees or disagrees with the proposed monitoring plan. If the monitor disagrees with
the proposed monitoring plan, the monitor shall Submlt a revised moniforing plan
with the signed statement.

Within 60 calendar days of the effective date of this Decision, and continuing
. throughout probation, respondent’s practice shall be monitored by the approved
monitor. Respondent shall make all records available for immediate inspection and
_copying on the premises by the monitor at all times during business -hours and shall
retain the records for the entire term of probation.

A The monitor shall submit a quarterly written report to the Board or its -
designee which includes an evaluation of respondent’s performance, indicating
whether respondent’s practices are within the standards of practice of medicine or
billing, or both, and whether respondent is practicing medicine safely, billing
appropriately or both. It shall be the sole responsibility of respondent to ensure that
the monitor submits the quarterly written reports to the Board or its demgnee within
10 calendar days after the end of the pr eceding quarter,

If the monitor resigns or is no longer-available, respondent shall, within 5
calendar days of such resignation or unavailability, submit to the Board or its
“designee, for prior approval, the name and qualifications of a replacement monitor
who will be assuming that responsibility within 15 calendar days. If respondent fails
to obtain approval of a replacement monitor within 60 days of the resignation or
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unavailability of the monitor, respondent shall be suspended from the practice of
medicine unti] a replacement monitor is approved and prepared to assume immediate
monitoring responsibility. Respondent shall cease the practice of medicine within 3
calendar days after being so notified by the Board or designee,

In lieu of a monitor, respondent may participate in a professional
enhancement program equivalent to the one offered by the Physician Assessment and
Clinical Education Program at the University of California, San Diego School of
Medicine, that includes, at minimum, quarterly chart review, semi-annual practice
assessment, and semi-annual review of professional growth and education.
Respondent shall participate in the professional enhancement program at respondent’s
expense during the term of probation, ‘

Failure to maintain all records, or to make all appropriate records available for
immediate inspection and copying on the premises, or fo comply with this condition as
outlined above is a violation of probation.

4. Notification. Prior to engaging in the practice of medicine respondent
shall provide a true copy of the Decision and Accusation to the Chief of Staff or the
Chief Executive Officer at every hospital where privileges or membership are’
extended to respondent, at any other facility where respondent engages in the practice
of medicine, including all physician and locum tenens registries or other similar
agencies, and to the Chief Executive Officer at every insurance carrier which extends
malpractice insurance coverage to respondent. Respondent shall submit proof of
compliance to the Division or its designee within 15 calendar days. This condition
shall apply to any change in hospitals, other facilities or insurance cartier.

5. Supervision of Physician Assistants. During probation, respondent is
prohibited from supervising physician assistants.

6.  Obey All Laws. Respondent shall robey all federal, state and local laws,
all rules governing the practice of medicine in California and remain in full
compliance with any court ordered criminal probation, payments, and other orders.

7. Quarterly Declarations. Respondent shall submit quarterly declarations
under penalty of perjury on forms provided by the Division, stating whether there has
been compliance with all the conditions of probation. Respondent shall submit
quarterly declarations not later than 10 calendar days after the end of the preceding
quarter.

8. Probation Unit Compliance. Respondent shall comply with the
Division’s probation unit. Respondent shall, at all times, keep the Division informed
of respondent’s business and residence addresses. Changes of such addresses shall be
immediately communicated in writing to the Division or its designee. Under no
circumstances shall a post office box serve as an address of record, except as allowed
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by Business and Professions Code section 2021 (b). Respondent shall not engage in
the practice of medicine in respondent’s place of residence. Respondent shall
maintain a current and renewed California physician’s and surgeon’s license.

Respondent shall immediately inform the Division or its designee, in writing,
of travel to any areas outside the jurisdiction of California which lasts, or is
contemplated to last, more than thirty (30) calendar days.

9. Interview with the Division or Its Designee. Respondent shall be
available in person for interviews either at respondent’s place of business or at the
probation unit office, with the Division or its designee upon request at various
intervals and either with or without prior notice throughout the term of probation.

10,  Residing or Practicing Out-of-State. In the event respondent should
leave the State of California to reside or to practice respondent shall notify the
Division or its designee in writing 30 calendar days prior to the dates of departure and
return. Non-practice is defined as any period of time exceeding thirty calendar days
in which respondent is not engaging in any activities defined in secticns 2051 and
2052 of the Business and Professions Code.

All time spent in an intensive training program outside the State of California
which has been approved by the Division or ifs designee shall be considered as time
spent in the practice of medicine within the State. A Board-ordered suspension of
practice shall not be considered as a period of non-practice. Periods of temporary or
permanent residence or practice outside California will not apply to the reduction of
the probationary term. Periods of temporary or permanent residence or practice
outside California will relieve respondent of the responsibility to comply with the
probationary terms and conditions with the exception of this condition and the
following terms and conditions of probation: Obey All Laws; Probation Unit
Compliance; and Cost Recovery, ' '

Respondent’s license shall be automatically cancelled if respondent’s periods
of temporary or permanent residence or practice outside California totals two years.
However, respondent’s license shall riot be cancelled as long as respondent is residing
and practicing medicine in another state of the United States and is on active
probation with the medical licensing authority of that state, in which case the two year
period shall begin on the date probation is completed or ferminated in that state.

1. Failure to Practice Medicine - California Resident. In the event
respondent resides in the State of California and for any reason respondent stops
practicing medicine in California, respondent shall notify the Division or its designee
in writing within 30 calendar days prior tc the dates of non-practice and return to
practice. Any period of non-practice within California, as defined in this condition,
will not apply to the reduction of the probationary term and does not relieve
respondent of the responsibility to comply with the terms and conditions of probation.
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Non-practice is defined as any period of time exceeding thirty calendar days in which
respondent is not engaging in any activities defined in sections 2051 and 2052 of the
Business and Professions Code,

All time spent in an intensive training program which has been approved by
the Division or its designee shall be considered time spent in the practice of medicine.
For purposes of this condition, non-practice due to a Board-ordered suspension or in
compliance with any other condition of probation, shall not be considered a period of
non-practice. :

Respondent’s license shall be automatically cancelled if respondent resides in
California and for a total of two years, fails to engage in California in any of the
activities described in Business and Professions Code sections 2051 and 2052.

12, Violation of Probation. Failure to fully comply with any term or
condition of probation is a violation of probation. If respondent violates probation in
any respect, the Division, after giving respondent notice and the opportunity 1o be
heard, may revoke probation and carry out the disciplinary order that was stayed, If
an Accusation, or Petition to Revoke Probation, or an Interim Suspension Order is
filed against respondent during probation, the Division shall have continuing
jurisdiction until the matter is final, and the period of probation shall be extended
until the matter is final.

13.  License Surfender. Following the effective date of this Decision, if
respondent ceases practicing due to retirement, health reasons or is otherwise unable
to satisfy the terms and conditions of probation, respondent may request the voluntary
surrender of respondent’s license. The Division reserves the right to evaluate
respondent’s request and to exercise its discretion whether or not to grant the request,
ot to take any other action deemed appropriate and reasonable under the

- circumstances. Upon formal acceptance of the surrender, respondent shall within 15
calendar days deliver respondent’s wallet and wall certificate to the Division or its
designee and respondent shall no longer practice medicine. Respondent will no
longer be subject to the terms and conditions of probation and the surtender of
respondent’s license shall be deemed disciplinary action,

If respondent re-applies for a medical license, the application shall be treated
as a petition for reinstatement of a revoked certificate.

14. - Probation Monitoring Costs. Respondent shall pay the costs associated
with probation monitoring each and every year of probation, as designated by the
Division, which may be adjusted on an annual basis. Such costs shall be payable to
the Medical Board of California and delivered to the Division or its designee no later
than January 31 of each calendar year, Failure to pay costs within 30 calendar days of
the due date is a violation of probation.
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15,  Completion of Probation. Respondent shall 'c:omply ‘with all financial
obligations not later than 120 calendar days prior to the completion of probation.
Upon completion successful of probation, respondent’s certificate shall be fully

restored.

DATED: August 1, 2011

<‘75:-m 7// fer é/{/
i?NATHAN LEW
dministrative Law Judge

Office of Administrative Hearings
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