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XAVIER BECERRA 
Attorney General of California 
JANE ZACK SIMON 
Supervising Deputy Attorney General 
LAWRENCE MERCER 
Deputy Attorney General 
State Bar No. 111898 

455 Golden Gate Avenue, Suite 11000 
San Francisco, CA 94102-7004 
Telephone: (415) 703-5539 
Facsimile: (415) 703-5480 

Attorneys for Petitioner 

BEFORE THE 
MEDICAL BOARD OF CALIFORNIA 

DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

In the Matter of the Petition to Revoke 
Probation Against: 

LIEN JAY KYRI, M.D. 
6451 Silent Harbor Drive 
Huntington Beach, CA .92648 

Physician's and Surgeon's Certificate No. AI22548 

Respondent. 

Case No. 800-2017-034809 

DEFAULT DECISION 
AND ORDER 

[Gov. Code, §11520] 

17 FINDINGS OF FACT 

18 1. · Petitioner Kimberly Kirchmeyer, in her official capacity as the Executive Director o{ 

19 the Medical Board of California, filed Petition to Revoke Probation No. 800-2017-034809 against 

20 Lien Jay Kyri, M.D. (Respondent) before the Board. 

21 2. On or about August 17, 2012, the Medical Board of California (Board) issued 

22 Physician's and Surgeon's Certificate No. A122548 to Respondent. Said Certificate expired on 

23 February 28, 2014, and has not been renewed. 

24 3. Prior action has been taken by the Medical Board against this certificate as follows: 

25 On July 7, 2010 a Statement ofissues was filed. On March 23, 2012 a Decision After Non-

26 Adoption became effective under which Respondent's application for an unrestricted Physician's 

27 and Surgeon's Certificate was denied; however, a five-year probationary .license was issued upon 

28 completion of precedent conditions. On April 20, 2012, Respondent's probationary certificate 
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l was suspended pending completion of a: psychological evaluation; and, on August 8, 2012, the 

2 suspension was lifted. On November 13, 2014, an Accusation and Petition to Revoke Probation 

3 was filed. On May 19, 2017, a Decision After Reconsideration (Decision) became effective which 

4 read: Revoked, Stayed, Five Years Probation with Terms and Conditions. A copy of the Decision 

5 · is filed herewith as Exhibit A. 1 . 

6 4. Under the terms of the Decision, Respondent's probationary license and the probation 

7 provided in disciplinary order in Case No. 20-2010-205464 were revoked. However, the 

8 revocation of license was ·stayed, and Respondent was placed on probation for five years. Terms 

9 and Conditions of Probation pertinent to this Petition to Revoke Probation include: 

1 O . • Psychotherapy: Respondent was required to undergo psychotherapy during probation 

11 (Condition l); 

12. • Coursework: Respondent was required to enroll in and complete courses/programs in 

13 Interpersonal Skills, Conflict Resolution and Anger Management (Conditions 2, 3, 4); 

14 • Practice Monitor: Respondent was ordered to nominate a practice monitor and practice· 

15 under an approved monitor (Condition 5); 

16 • Standard Terms and Conditions of Probation, which specifically include submission of 

17 quarterly declarations; compliance with the Board's probation unit,. keeping the Board 

18 informed of business and residence addresses, email address, and telephone number. 

19 Respondent must maintain a current and renewed California license, be available for 

20 interviews with the Board's probation unit (Conditions 11, 12, 13). 

21 • Failure to comply with any term of probation is a violation of probation, which entitles the 

22 Board to revoke probation and carry out the disciplinary order of revocation that was . 

23 stayed. (Standard terms, Paragraph 16) 

24 5. After the effective date of the Decision, and despite multiple requests from the 

25 Board's Probation.Unit, Respondent failed and refused to compfy with the terms and conditions 

26 

27 

28 

1 The evidence in support of this Default Decision and Order is submitted herewith as 
"Exhibit Packet." · 
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1. of his probation and his license .is now subject to revocation pursuant to the Decision. 

2 (Declaration of Virginia G.erard, filed herewith as Exhibit B to Exhibit Packet.) 

3 6. On August 17, 2017, Petition to Revoke Probation No. 800-201.7-034809 was filed 

4 before the Board. On or about August .17, 2017, Richard M; Acosta, iin ~mployee of the Board, 

5 served by Certified Mail a copy of the Petition to Revoke Probation No. 800-2017-034809, 

6 Statement to Respondent, Notice of Defense, Request for Discovery, and Government Code 

7 sections 11507.5, 11507.6, and 11507.7 to Respondent's address of record with the Board, which 

· 8 was.and is: 6451 Silent Harbor Drive, Huntington Beach, CA 92648. A copy of the Petition to 

9 Revoke Probation, the related documents, and Declaration of Service are attached to the Exhibit 

10 .Packet, filed herewith as exhibit C, and are incorporated herein' by reference. 

11 7. Service of the Petition to Revoke Probation was effective as a matter of!aw under the 

12 provisions of Government Code section 11505, subdivision (c). 

13 8. According to the tracking system of the United States Postal Service, the· 

14 aforementioned documents were unclaimed despite notice to Respondent. A copy of the tracking 

15 report is filed herewith as exhibit D, and is incorporated herein by reference. 

16' 9. On September 6, 2017, a Courtesy-Notice of Default, together with a copy of the 

· 17 Petition and related documents was served upon Respondent at his address of record: 

18 10. According to the tracking system of the United States Postal Service, the Notice of 

19 

20 

21 

22 

Default and related docuinents were unclaimed despite notice to Respondent. A copy of the . . . 

Notice of Default is filed herewith its Exhibit E and a copy of the tracking report is filed herewith 

as-exhibit F, and are incorporated herein by reference. 

STATUTORY AUTHORITY 

23 11. Business and Professions Code section 118 states, in pertinent part: 

24 '_'(b) The suspension, expiration, or forfeiture· by operation of law of a license issued by a 

25 board in the department, or its slispeilsion, forfeiture, or caricellation by order of the board or by 

26 ·order of a court of la~, or its surrender without. the written consent of the board, shall not, during . 

27 any period in which it may be renewed, restored, reissued, or reinstated, deprive the board of its 

28 authority to institute or continue a disciplinary proceeding against the licensee upon any ground 
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1 provided by law or to enter an order suspending or revoking the license or otherwise taking 

2 disciplinary action against the license ·an any such ground." 

3 12. Government COde section 11506 states, in pertinent part: 

4 "(c) The respondent shall be entitled to a hearing on the merits ifthe respondent files a 

5 notice of defense, and the notice shall be deemed a specific denial of all parts of the accusation 

· 6 not expressly admitted. Failure to file a notice of defense shall constitute a waiver bf 

7 respondent's right to a hearing, but the agency fo its discretion may nevertheless grant a hearing." 

8 13. Respondent failed to file a Notice of Defense within 15 days after.service upon him 

9 of the Petition to Revoke Probation, and therefore waived his right to a· hearing on the merits of 

1 O Petition to Revoke Probation No. 800-2017-034809. 

11 14. ·California Government Code section 11520 states, in pertinent part: 

12 "(a) If the respondent either fails to file a notice of defense or to appear at the hearing, the 

13 agency may take action based upon the respondent's express admissions or upon other evidence . 

14 and affidavits may be used as evidence without any notice to respondent." 

15 15. Pursuant to its authority under Government Code section 11520, the Board finds 

16 . Respondent is in default. The Board will take action without further hearing a.r:d, based on 

17 Respondent's express admissions by way of default and the evidence before it, contained in 

.· 18 exhibits A, Band C, finds that the allegations in Petition to Revoke Probation No. 800-2017-

19 034809 are true. 

20 · DETERMINATION OF ISSUES 

21 1. . Base<\ on the foregoing findings of fact, Respondent Lien Jay Kyri, M.D. has 

22 subjected his Physician and Surgeon's Certificate No. Al22548 to discipline. 

23 2. A copy of the Petition to Revoke Probation and the related documents and 

24 Declaration of Service are filed herewith. 

25 3. · The agency has jurisdiction to adjudicate this case by default. 

26 II 

27 II 

28 
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, 

I 4. The Board is authorized to revoke Respondent's Physician and ·surgeon's Certificate 

2· based upon the following violations alleged in the Petition to Revoke Probation: 

3 · Respondent's probation is subject to revocation because he failed to comply with the 

4 . terms and conditions of his probation. 

5 ORDER 
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IT IS SO ORDERED that Physician and Surgeon's Certificate No. Al22548, heretofore . . 

is~ued to Respondent Lien Jay Kyri, M.D., is revoked. 

Pursuant to Government Code section 11520, subdivision ( c ), Respondent may serve a 

vyritten motion requesting that the Decision be vacated and stating the grounds relied.-on within 

seven (7) days after service of the Decision on Respondent. The agency in its discretion may 

vacate the Decision and grant a hearing on a showing of good cause, as defined in the statute. 

This Decision shall become effective on November 1, 2017, at 5: 00 p .m. 

ItissoORDERED October 2, 2017· 

KIMBERL KIRCHMEYE XECUTIVE DIRECTOR 
FOR THE MEDICAL BOARD OF CALIFORNIA 
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LAWRENCE MERCER 
Deputy Attorney General 
State Bar No. 111898 
. 455· Golden Gate Avenue, Suite 11000 
. San Francisco, CA 94102-7004 
Telephone: (415) 70~-5539 (Mercer) 

(415) 703-5544 (Simon) 
Facsimile: · (415) 703-5480. 

Attorneys for Complainant 
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BEFORE THE 
MEDICAL BOARD OF CALIFORNIA 

DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA. 

In the Matter of the Petition to Revoke Probation 
Against:· 

LIEN JAY KYRI, M.D. 
6451 Silent Harbor Drive 
Huntington Beacl:)., CA 92648-2677 

Physician's and Surgeon's Certificate No. AJ22548 

Res ondent. 

PARTIES 

Case No. 800-2017-034809 

PETITION TO REVOKE PROBATION·. 

1. Kimberly Kirchmeyer (Complainant) brings this Petition to Revoke Probation solely 

19 . in her official capacity as the Executive Director of the Medical Board of Califomia. 

20 2. On August 17, 2012, the Medical Board of California (Board) issued Physician's and 

21 

22 

23 

Surgeon's Certificate Number Al22548 to Lien jay Kyri, M.D. (Respondent.) Said certificate is 

in delinquent status, having expired on February 28, 2014. 

3. Prior action has been taken by the Medical Board against this certifipate as follows: 

24 On July 7, 2010 a Statement oflssues was filed .. On March 23, 2012 a Decision After Non-

25 Adoption became effective under which Respondent's application for an unrestricted Physician's 

26 and Surgeon's Certificate was denied; however, a five year probationary license was issued upon 

27 completion of precedent conditions. On April 20, 2012, Respondent's probationary certificate 

28 was suspended pending passage of a psychological evaluation; and, on August 8, 2012, tlie 
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I · suspension was lifted. On November 13, 2014, an Accusation and Pe.tition to Revoke Probation· 

2 was filed. On May 19, 2017, a Decision After Reconsideration. (2017 Decision) became effective 

3 which read: Revoked, Stayed, Five Years Probation with Terms and Conditions. 

4 JURISDICTION 
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4. This Petition to Revoke Probation is brought before the Board, under the authority of 

the following laws. All section references are to the Business and .Professions Code unless 

otherwise indicated. 

5. Section 2004 of the Code states: 

"The board shall have the responsibility for the following: 

"(a) The enforcement of the disciplinary and criminal provisions of the Medical Practice 

Act. 

"(b) The administration and hearing of disciplinary actions. 

"(c) Carrying out disciplinary actions appropriate to findings made by a panel or an 

administrative law judge. 

"(d) Suspending, revoking, or otherwise limiting certificates after the conclusion of 

disciplinary actions. 

"(e) Reviewing the quality of medical practice carried out by physician and surgeon 

certificate holders under the jurisdiction of the board. 

"(f) Approving undergraduate and graduate medical education programs. 

"(g) Approving clinical clerkship and special programs and hospitals for the programs in 

subdivision (f} 

"(h) Issuing licenses and certificates under the board's jurisdiction. 

"(i) Administering the board's continuing medical education program." 

6. Section 2227 of the Code states: 

"(a) A licensee whose matter has been heard by an administrative law judge of the Medical 

Quality Hearing Panel as designated in Section 11371 of the Government Code, or whose default 

has been entered, and who is found guilty, or who has entered into a stipulation for disciplinary 

action with the board, may, in accordance with the provisions of this chapter: 
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1 "(1) Have his or her license revoked upon order of the board. 

2 "(2) Have his or her right to practice suspended for a period not to exceed one year upon . 

3 · order of the board. 

4 "(3) Be placed on probation and be required to pay the costs of probation monitoring upon 

5 order of the board. 

6 "(4)·Be publicly reprimanded by the board. The public reprimand may include a 

7 requirement that the licensee complete relevant educational courses approved by the board. 

8 . "(5) Have any other action taken in relation to discipline as part of an order of probation, as 

9 the board or an administrative law judge may deem proper. 

10 "(b) Any matter heard pursuant to subdivision (a), except for warning letters, medical 
' ' 

11 ~eview· or advisory conferences, professionah:ompetency examinations, continuing education 

12 activities, and cost reimbursement associated therewith that are agreed to with the board and 

13 successfully completed by the licensee, or other matters. made confidential or privileged by 

14 existing law, is deemed public, and shall be made available to the public by the board pursuant to 

15 : Section 803 J ." 

16 

17 

18 

19 

20 

7. Section 2228·ofthe Code states: 

"The authority of the board or the California Board of Podiatric Medicine to discipline a 

licensee by placing him or her on probation incfodes, b~t is not limited to, the following: 

"(a) Requiring the licensee to obtain additional professional training and to pass an 
' ' 

examination upon the completion of the training. The examination may be written or oral, or 
. ' . . 

21 · both, and may be a practical or clinical examination, or both, at the option of the board or tbe 

22 adrn.inistrative law judge. 

23 . "(b) Requiring the licensee to submitto a complete diagnostic examination by one or more 

24 physicians a~d surgeons appointed by the board. If an examination' is ordered, the board shall 

25 receive and consider any other n:port of a complete diagnostic examination given by one or more 

26 physicians and surgeons of the licensee's choice. 

27 II I 

28 
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1 "( c) Restricting or limiting the ext.ent, scope, or type of practice of the licensee, including 

2 requiring notice to applicable patients that the licensee is unable to perform the indicated 

3 treatment, where appropriate. 

4 "(d) Providing the option.of alternative community service in cases other than violations 

5 relating to quality of care." 

6 . THE MAY 19, 2017 DECISION AFTER RECONSIDERATION 

7 8. Respondent was issued a probationary medical license, following a hearing, in a 

8 Decision After Non-Adoption (MBC Case No. 20-2010-205464) effective March 23, 2012. The 

9 certificate was issued subject to a five year term of probation, with terms and conditions, based on 

IO the Board's concerns for Respondent's mental state and behavioral issues. Terms ·and .conditions 

11 of probation included a psychiatric evaluation as a condition precedent to practice, 

12 psychotherapy, practice monitor, a solo practice prohibition and standard terms .and conditions. 

13 .9. Respondent failed tci comply with the terms of the March 23, 2012 Decision After 

14 · Non-Adoption, and in 2014, an Accusation and Petition to Revoke Probation was filed in Case 

15 No. 800-2014-007598. Ultimately, a hearing was held and the Board's Decision After 

16 Reconsideraiio'n became effective on May 19, 2017. 

17 10. The2Ql 7 Decision contained findings that Respondent failed to comply with the 

18 terms of his then-existing probation: Respondent failed to maintain a current and renewed 

19 certificaie; failed to practice medicine dming probation; and, failed to cooperate with the Board's 

20 probation staff.· The Board noted in its.2017 Decision that the 2012 Decision After Non-· 

21 .Adoption was designed to allow Respondent '.'to demonstrate to the Board, through his practice as 

22 a physician and through compliance with other conditions, that an l.1Ill'estricted certificate woii.ld 

. 23 eventually be warranted" and that Respondent had failed to demonstrate to the Board that he . 

24 coii.ld practice safely. The Board further noted its "serious concerns with Respondent's ability to 

25 adhere to the rules and conditions placed upon him, and in turn, is concerned with the public~s 

26 safety if Respondent is allo.;,ed to practice medicine." In spite of these issues~ the Board placed · 

27 "great weight on Respondent's desire to move forward and demo~strate to the board his ability to 

28 ·safely practice medicine." In deciding to give Respondent another opportunity to work with the 
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I Board and successfully complete probation, the Board noted its concern for Respondent's history 

2 of aggressive and intimidating verbal interactions with Board staff arid the public, and concluded 

3 that Respondent would benefit from coursework in anger management, interpersonal skills and 

4 conflict resolution. Because Respondent had not practiced in California since his probationaiy 

5 license was issued in 2012, and had not demonstrated his ability to adhere to the provisions of his 

6 probationary license, the Board determined the "only way the public can be protected is to place 

7 him on a peviod of probation under the watchful eyes of the board's probation staff."·The Board 

8 specifically noted that "Respondent testified that he is 'willing to follow every regulation 

9 necessary.' And the Board sincerely hopes he keeps true to his word." 

JO . 11'. Under the terms of the 2017 Decision, Respondent's probationary license and the 

11 ·stayed disciplinai·y order in Case No. 20-2010-205464were revoked. However, the revocation of 

12 license was stayed, and Respondent was placed on probation for five years. Terms and 

13 Conditions of Probation pertinent to this Petition to Revoke Probation include: 

14 • Psychotherapy: Respondent was required to undergo psychotherapy during probation 

15 (Condition 1); 

16 • Coursework: Respondent was required to enroll in and complete courses/programs in 

l 7 Interpersonal Skills, Conflict.Resolution and Anger Management (Conditions 2, 3, 4); 

18 • Practice Monitor: Respondent was ordered to nominate a practice monitor and practice 

19 under an approved monitor (Condition 5); 

20 • Standard Terms arid Conditions of Probation, which specifically include submission of 

21 quarterly declarations, compliance with the Board's probation unit, keeping the I;3oard 

22 informed of business and residence addresses, email address, and telephone number.· 

23 Respondent must maintain a current and renewed California license, be available for 

24 · interviews with the Board's probation unit (Conditions 11, 12, 13). 

25 12. The 201 ?Decision provides: 

26 "Failure to fu1ly comply with any term of condition of probation is a violation of 

27 probation. If respondent violates probation in any respect, the Board, after giving respondent 

28 
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1 notice and the opportunity to be heard; may revoke probation and carry out the disciplinary 

2 order that was stayed ... " 

3 CAUSES TO REVOKE PROBATION 

4 13. The 2017 Decision was served on Respondent and his then attorneys on May 17, 

5 2017 .. OnMa/22, 2017, Respondent's assigned Medical Board Probation Monitor began what 

6 . would prove to be extensive efforts· to schedule Respondent for his intake interview and seek 

7 compliance with the 2017 Decision: She telephoned Respondent, who did not answer his phone, 

8 which was not accepting messages. Between May 22 and July 24, 2017, the Board's Pr~bation 

9 Monitor made numerous attempts to reach Respondent by mail, email and telephone. She also 

10 contacted Respondent's then attorneys, who notified the Probation Monitor that they could not 

11 distribute Respondent's cell phone number.- Respondent did not contact the Probation Unit . . . 
12 regarding his probation, and made no response to the repeated contacts. 

13 14. On June 28, 2017, the Board issued and served a Citation Order and Order of 

14 Abatement. The Citation imposed a fine for non-compliance with the terms and conditions of 

15 probation, and the Order of Abatement directed Respondent to maintain compliance with the 

16 terms and conditions of the 2017 Decision, to schedule an intake interview and to renew his 

17 Physician's and Surgeon's Certificate within 30 days. Respondent did not comply with any aspect 

18 of the Citation Order and Order of Abatement. 

19 15. ·On July 20, 2017, Respondent's attorneys sent a letter.to the Board's Probation Unit, 

20 acknowledging receipt of correspondence regarding Respondent, and stating they were no longer 

21 representing Respondent. On July 21, 2017, the Probation Unit serit Respondent a letter, 

22 informing him that he was in violation cifhis probation, and enumerating the specific areas of 

23 Iion-cornpliance. Respondent was advised that the matter was referred to the Attorney General's 

24 Office for disciplinary action for failure to comply with the conditions of probation. 

25 16. The 2017 Decision, Condition 1, required Respondent to within 60 days of its 

. 26 effective date, sµbmit to the Board for prior approval the name and qualifications of a 

27 · psychotherapist, and to undergo treatment with the approved clinician. Respondenfs probation is 

28 subject to revocation because he failed to comply with Probation. Condition 1. 
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I 17. The 2017 Decision, Condition 2, required Respondent to within 60 days of its 

2 effective date, enroll in ·a Board approved Interpersonal Skills course/program; to begin 

3 attendance in the course/program within 90 days, and to complete the entire course/program 

4 within six months of his initial enrollment. Respondent's probation is subject to revocation 

5 because he failed to comply_ with Probation Condition.2. 

6 18. The 2017 Decision, Condition 3, required Respondent to within 60 days of its 

7 effective date, enroll in a· Board approved Conflict Resolution course/program, to begin 

8 attendance in the course/program within 90 days, and to complete the entire course/program 

9 within six months of his initial enrollment. Respondent's probation is subject to revocation 

10 because he failed to comply with Probation Condition 3. 

11 19. The 2017 Decision, Condition 4, required Respondent to within 60 days of its 

12 effective date, enroll fn a Board approved Anger Management course/program, to begin 

13 attendance in the course/program within 90 days, and to complete the entire course/program 

14 within six months of his initial enrollment. Respondent's probation is s,ubject to revocation 

15 because he failed to comply with Probation Condition 4. 

16 . 20. The 2017 D~cision, Condition 5, required Respondent to within 30 days of its 

' 
17 effective date, subniit to the Board for its approval a practice monitor, and thereafter to have his 

18 practice monitored. Respondent's probation is subject to revocation because he failed to comply 

19 with Probation Condition 5. 

20 21. The 2017 Decision, Condition 11; required Respondent to submit quarterly 

21 declarations under penalty of perjury on forms provided by the Board, stating whether there has 

22 been compliance with all the conditions of probation. The quarterly declarations are required to 

23 be submitted not later than 10 calendar days after the end of each quarter. Respondent's 

24 probation is subject to revocation because he failed to submit any quarterly declarations. 

25 22. The 2017 Decisicin, Condition 12, includes requirements that Respondent comply 

26 with the Board's Probation Unit and maintain a current and renewed California certificate. 

27 Respondent's probation is subject to revocation because he failed to respond to repeated contacts 

28 
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1 from the Board's Probation Unit, wholly failed to cooperate with the Board's Probation Unit, and 

2 failed to renew his delinquent certificate. 

3 23. The 2017 Decision, Condition 13, requires Respondent to be available in person upon 

4 request for interviews throughout the tenn of probation. Respondent's probation is subject to 

5 revocation because he failed to respond to multiple requests for an interview with the Board's · 

6 Probation Unit. 

7 PRAYER 

g WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged, 

9 and that following the hearing, the Board issue a decision: 

10 1. Revoking the probation that was granted by the Medical Board of California .in Case 

11 ··No. 800-2014-007598 and imposing the disciplinary order that was stayed thereby revoking 

12 Physician's and Surgeon's Certificate No.A122548 issued to Lien Jay Kyri, M.D.; 

13 2. Revoking, suspending or denying approval of Lien Jay Kyri, M.D.' s authority to 

14 . supervise physician's assistants and advanced practice nurses; 

15 3. 

16 monitoring; 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

4. 

DATED: 

Ordering Respondent, if placed on probation, to pay the costs of probation 

T- ruoh oth~ md forth~ ruoti2 doomod o=~"<Y md P'"J<' 

'"'""' 17. 2011 KlM~ 
Executive Director 
Medical Board of California 
State of California 
Complainant 
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BEFORE THE 
MEDICAL BOARD OF CALIFORNIA 

DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

In the Matter of the Second Amended ) 
Accusation and Petition to Revoke Probation ) 
Against: ) 

LIEN JAY KYRI, M.D. 
Physician's and Surgeon's 
Certificate No. A 122548 

Respondent 

) 
) 
) 
) 
) 
) 
) 
) 

Case No. 800-2014-007598 

OAH No. 2014120806 

ORDER DENYING PETITION FOR RECONSIDERATION 

The Petition filed by Robert McKim Bell, Supervising Deputy Attorney General, for the 
reconsideration of the decision after reconsideration, in the above-entitled matter having been 
read and considered by the Medical Board of California, is hereby denied. 

This Decision remains effective at 5:00 p.m. on May 19, 2017. 

IT IS SO ORDERED: May 17, 2017 

Jam' right, JD, Chair 
Panel A 



BEFORE THE 
MEDICAL BOARD OF CALIFORNIA 

DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

In the Matter of the Second Amended 
Accusation and Petition to Revoke 
Probation Against: 

LIEN JAY KYRI 

Physician's and Surgeon's 
Certificate No. A 122548 

Respondent. 

Case No. 800-2014-007598 

OAH No. 2014120806 

DECISION AFTER RECONSIDERATION 

Howard W. Cohen, Administrative Law Judge, Office of Administrative Hearings, State 
of California, heard this matter on August 22, 23, and 24, 2016, in Los Angeles. 

Tan N. Tran, Deputy Attorney General, represented complainant Kimberly Kirchmeyer, 
Executive Director of the Medical Board of California (Board), Department of Consumer Affairs, 
State of California. 

Arcine Mananian and Michael Anderson, Attorneys at Law, represented respondent Lien 
Jay Kyri, M.D. 

Oral and documentary evidence was received. The record was closed and the matter was 
submitted on August 24, 2016. 

Amendment to Accusation 

During the hearing, on complainant's motion and over respondent's objection, the Third 
Cause for Discipline in the Second Amended Accusation was amended as follows: to the end of 
Paragraph 12, on page 5, line 2, was added, "Respondent is also subject to disciplinary action under 
section 2234 of the Business and Professions Code, as follows: during the course of respondent's 
probation, respondent has shown hostility and a lack of cooperation to obey or comply with his 
probationary requirements and directives from Board staff and law enforcement. Board staff felt 
threatened by respondent's actions and transferred respondent's probation matter." 



On October 11, 2016, the Board adopted the Administrative Law Judge's Proposed Decision, 
which was to be effective November 10, 2016. On November 3, 2016, the Board issued an Order 
Granting Stay of Execution of the Decision for the purpose of allowing the Board time to review and 
consider Respondent's Petition for Reconsideration, which was filed November l, 2016. On 
November 15, 2016, the Board issued an Order Granting Reconsideration, with an Order Granting 
Stay effective until the Board issues its Decision After Reconsideration. The parties were given 
opportunity to submit written argument, and on January 26, 2017, oral arguments pursuant to Title 16 · 
of the California Code of Regulations were heard in front of the Board and Administrative Law 
Judge Erin Koch-Goodman. 

FACTUAL FINDINGS 

Jurisdiction 

1. Complainant filed the Second Amended Accusation and Petition to Revoke Probation in her 
official capacity. Respondent timely filed a notice of defense. 

2. The Board issued Physician's and Surgeon's Certificate No. A 122548 to respondent on August 
17, 2012. That certificate expired on February 28, 2014, and has not been renewed. The Board 
retains jurisdiction to discipline the certificate. (Bus. & Prof. Code,§ 118.) 

Respondent's Background 

3. Respondent is 46 years old. He attended Golden West College and the University of California, 
San Diego, for his undergraduate degree in biochemistry and cell biology. He received a Doctor 
of Medicine degree from the University of California, Irvine, in June 2004, and passed the United 
Stated Medical Licensing Examination the same year. 

4. Respondent completed an internship in internal medicine at the Fresno program of the University 
of California, San Francisco, School of Medicine, in 2005. He completed a residency program in 
Physical Medicine and Rehabilitation at the University of Texas Southwestern in 2008, where he 
was on probation for 22 of the 36 months he was in the program. He took and passed the written 
examination to become board-certified by the American Board of Physical Medicine and 
Rehabilitation but was not eligible to take the oral examination because the Board denied his 
application for a physician's and surgeon's certificate. Respondent was accepted into a fellowship 
training program in Spinal Cord Injury at Stanford University/Palo Alto Veterans Administration 
Health Systems for the 2009/2010 year, but was unable to accept the fellowship, which requires a 
California medical license. 

Procedural Background 

5. In an administrative action entitled, "In the Matter of the Statement oflssues Against Lien Jay 
Kyri, M.D.," Case No. 20-2010-205464,.the Board issued a Decision After Nonadoption, 
effective March 23, 2012, in which respondent was issued a five-year probationary Physician's 
and Surgeon's Certificate on various terms and conditions. The Decision After Nonadoption 
explains the Board's rationale for issuing a probationary certificate and imposing probationary 
conditions: 
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Five years' probation is the minimum necessary for the Board to monitor 
· respondent with respect to the issues in this case. The issuance of a 

probationary license will produce a positive effect for respondent and the 
public, in that the imposition of probation with terms and conditions will 
encourage on-going assessment, monitoring, therapy and self-reflection for 
respondent, and ensures the public that the Board has put protections in place 
to help ensure safe practice. (Ex. 1, pp. 31-32.) 

Complainant's Allegations 

6. In her Second Amended Accusation, complainant states causes for discipline against respondent 
for engaging in dishonest or corrupt acts and making or signing false documents, based on 
allegations that respondent sent electronic mail to Board staff under the name of a California 
Highway Patrol (CHP) officer. Complainant also states a cause for discipline for unprofessional 
conduct, based on allegations that respondent failed to comply with an order requiring him to 
comply with probationary terms. 

7. In her Petition to Revoke Probation, complainant states four causes for revocation against 
respondent for failure to comply with probationary conditions and one cause for revocation for 
failure to obey all laws. The causes for revocation are based on allegations that respondent (a) 
failed to pay the cost of a psychiatric evaluation in the amount of $3,068.75, (b) failed to pay 
probation monitoring costs, and (c) failed to maintain a current and renewed Physician's and 
Surgeon's Certificate. The causes for revocation are also based on respondent's failure to 
successfully complete a Physician Assessment and Clinical Education (PACE) program after 
having not practiced continuously as a physician for over 18 consecutive months, and on his. 
having failed to practice medicine continuously for a period exceeding two years. Complainant 
further alleges that respondent has failed to cooperate with the Board's staff members as they 
performed their duties with respect to respondent's probation. 

The Relevant Conditions of Probation 

8. In its Decision in Case No. 20-2010-205464, as a condition precedent to issuing respondent a 
probationary certificate, the Board ordered respondent to undergo and complete a psychiatric 
evaluation within 30 calendar days after March 23, 2012, the effective date of the Decision, and 
to "pay the cost of all psychiatric evaluations and psychological testing. [~] ... [~] Upon 
completion of the condition precedent ... [r]espondcnt shall be issued a probationary license ... " 
(Ex. 1, p. 32.) 

9. The Decision placed 14 other conditions on respondent's probationary ce1tificate. 

10. Condition 2 requires respondent to designate a practice monitor, subject to Board approval. 
"Respondent shall pay all monitoring costs." (Ex. I, p. 33.) 

11. Condition 6 requires respondent to obey all laws and all rules governing the practice of medicine 
in California, and remain in compliance with all court and other orders. 
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12. Condition 8, entitled "General Probation Requirements," provides, among other things, that 
respondent shall keep the Board informed of address changes, shall not practice medicine in his 
place of residence, shall notify the Board of any travel outside California that lasts more than 30 
days, and "shall maintain a current and renewed California physician's and surgeon's license." 
(Ex. 1, p. 36.) Condition 8 also provides, "Respondent shall comply with the Board's probation 
unit and all terms and conditions of this Decision." (Ibid.) 

13. Condition 10 defines non-practice as "any period of time respondent is not practicing medicine as 
defined in Sections 2051 and 2052 of the Business and Professions Code for at least 40 hours in a 
calendar month in direct patient care, clinical activity or teaching, or other activity as approved 
by the Board." (Ex. 1, pp. 36-37.) Condition 10 further provides: 

In the event that respondent's period of non-practice while on probation exceeds 
18 calendar months, respondent shall successfully complete a clinical training 
program that meets the criteria of Condition 18 of the current version of the 
Board's "Manual of Model Disciplinary Orders and Disciplinary Guidelines" 
prior to resuming the practice of medicine. 

Respondent's period of non-practice while on probation shall not exceed two 
~2) years. 

Peri_ods of non-practice will not apply to the reduction of the probationary term. 

Periods of non-practice will relieve respondent of the responsibility to comply 
with the probationary terms and conditions with the exception of this 
condition and the following terms and conditions of probation: -Obey All 
Laws; and General Probation Requirements. (Ex. 1, p. 37.) 

14. Condition 11 provides that for any violation of any term or condition of probation the Board may, 
after giving respondent notice and an opportunity to be heard, revoke probation and carry out the 
disciplinary order that was stayed. 

15. Condition 13 provides that respondent "shall pay the costs associated with probation monitoring 
each and every year of probation, as designated by the Board .... Such costs shall be payable to 
the [Board] ... no later than January 31 of each calendar year." (Ex. 1, P. 38.) 

16. Condition 14 requires respondent to "comply with all financial obligations (e.g., probation costs) 
not later than 120 calendar days prior to the completion of probation." (Ex. 1, p. 38.) 

Respondent's Acts Related to Allegations in the Second Amended Accusation 

17. Based on testimonial and documentary evidence on this record, it appears more likely than not 
that respondent sent electronic mail to Board staff members in Cerritos under the name of a 
California Highway Patrol (CHP) officer, Officer Jeremy Tolen, in order to obtain information 
about this case. Officer Tolen testified that the emails were not from him and explained why he 
believes only respondent had the motive and knowledge to send the emails. After a period of 
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time, responsibility for monitoring respondent's probation was transferred from the Board's 
district office in Cerritos to the Board's Sacramento office. Paulette Romero, Enforcement 
Program Manager in the Sacramento office, testified that such a transfer was rare. She believes, 
after her own investigation, that respondent sent the Officer Tolen emails. No staff members from 
the Cerritos office testified, however. Respondent's testimony on the subject of the emails was 
somewhat confusing and, in part, unconvincing. But although complainant's evidence carried a 
degree of persuasive weight, in total the evidence did not establish clearly and convincingly that 
respondent committed the alleged acts. 

18. By violating certain terms of probation, respondent failed to comply fully with an order imposing 
probationary conditions on his certificate. (See Factual Findings 22, 24, and 25.) 

Respondent's Acts Related to Allegations in the Petition to Revoke Probation 

19. Respondent timely underwent a psychiatric evaluation, required as a condition precedent to his 
probationary license issuing. The Board received a psychiatric report from Dr. David J. Sheffner, 
M.D., on July 5, 2012, and a supplemental report on August 13, 2012. As noted in the Board's 
Probation Quarterly Report for the third quarter of2012, "Dr. Sheffner found that Dr. Kyri's 
ability to practice medicine safely is not impaired by either mental illness or physical illness." 
(Ex. 6, p. 7.) The cost of the evaluation was $3,068.75. Respondent made payments toward that 
cost but did not pay it in full. Under Condition 11 of his probation, respondent is relieved of the 
responsibility to pay the balance pending his non-practice of medicine. (Factual Findings 13 and 
21.) 

20. Respondent has failed to pay all probation monitoring costs in January of each year while on 
probation, as required under probationary condition number 13. (Factual Finding 15.) As of the 
date of hearing, respondent had incurred probation monitoring costs in the amount of $17,420, of 
which he had paid $1,025.32. Under Condition 11 of his probation, respondent is relieved of the 
responsibility to pay the balance pending his non-practice of medicine. (Factual Findings 13 and 
21.) 

21. Probationary Condition 10, which provides relief from compliance with probationary conditions 
during periods of non-practice, makes three exceptions. The first is that respondent is obligated to 
comply with requirements delineated in Condition 10. The second is that respondent's obligation 
to comply with the law is not excused. The third is that compliance with General Probation 
Requirements, which are found in Condition 8, is not excused. (Factual Finding 13.) The General 
Probation Requirements include such items as keeping the Board informed of the licensee's 
current address and of periods of time spent outside of California. It also contains the general 
proposition that "Respondent shall comply with the Board's probation unit and all terms and 
conditions of this Decision." (Factual Finding 12.) Complainant offered in evidence 
correspondence from Board probationary staff arguing that this general provision of Condition 8 
is excepted from the relief afforded under Condition 11, which excuses compliance with 
probationary conditions during periods of non-practice of medicine. Complainant's position is not 
persuasive; it would render the grant of relief in Condition 11 illusory and the probationary order 
arbitrary. To avoid that result, the provision in Condition 11 that Condition 8 still applies during 
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periods of non-practice shall be construed to apply only to the specific requirements delineated in 
Condition 8 (see Factual Finding 12), and not to the general statement that probationers must 
comply with all terms and conditions of probation. 

22. Respondent failed to maintain a current and renewed Physician's and Surgeon's Certificate, 
allowing his certificate to expire on February 28, 2014. This violates one of the specific 
requirements of Condition 8, a requirement that is not waived pending periods of non-practice. 
Respondent testified that he received a disability renewal application by mail and submitted the 
application and a $25 fee to the Board. He denies, however, that he is disabled, and testified that 
he intends to comply with this requirement and pay the full renewal amount. Respondent did not 
present evidence sufficient to excuse noncompliance with Condition 8. 

23. Respondent failed to successfully complete a Physician Assessment and Clinical Education 
(PACE) program after having not practiced continuously as a physician for over 18 consecutive 
months. This is not a violation of probation, however. Condition 10 requires that respondent 
complete a PACE course "prior to resuming the practice of medicine." (Factual Finding 13.) 
Respondent has not resumed the practice of medicine. 

24. Respondent has failed to practice medicine continuously for a period exceeding two years. This 
violates one of the requirements of Condition 10; Condition 10 is not waived pending periods of 
non-practice. Respondent argued that the requirement should be waived because the Board 
delayed issuing him a wallet license and wall certificate after the Decision After Non-Adoption 
placing him on probation. Respondent testified that potential employers refused to hire him until 
he presented them with a physical certificate, and that he had applied for hundreds of positions . 

. By letter dated June 17, 2013, Kevin Morris, then Inspector II at the Board's Cerritos office, 
wrote to respondent, after meeting with respondent and his counsel, that he had inquired of the 
Board's Licensing Department. The Licensing Department informed Morris that the wallet 
license and wall certificate had been mailed to respondent and had not been returned to sender. 
Morris advised respondent to contact the Licensing Department to request a duplicate. (Ex. 6, p. 
32.) It appears from the evidence that respondent did receive a certificate by at least late 2013. 
Respondent did not adequately explain why he has not been able to obtain employment in the 
medical field since that time. There is insufficient evidence on this record to warrant waiver of 
the probationary requirement that respondent not exceed two years of non-practice of medicine. 

25. Respondent failed at times to cooperate with Board probationary staff. He acknowledged as much 
when, in testimony, he agreed with the statements in a document entitled Addendum to June 3, 
2013 Quarterly Declaration of Lien J. Kyri. That document includes a statement that he 
completed quarterly probation reports in a manner constituting a "form of peaceful civil protest," 
and a statement that "I recognize my obligation to cooperate with the MBC to ensure a smooth 
probation, so that I may ultimate! y obtain a clear license to practice medicine. I regret any 
confusion from my prior quarterly declarations and will full[y] comply with all reasonable MBC 

I 
requests." (Ex. 17.) Evidence ofrespondent's lcavingfrequent voicemail messages and sending 

The addendum appears to relate to _a quarterly report respondent subn1iltcd. (Sec Ex. 6.) In substance it comports with other 

testimony offered by respondent at this hearing. Respondent offered conflicting and rather unpersuasive tcstin1ony about knowing who 

authored the addcndun1, or whether he or his attorney authored it. But respondent testified that the statements in the addendum are accurate, 

other than statements reganling aliases. 

6 



complaints to Board staff about the probationary process does not support the allegation that 
respondent failed to cooperate; respondent is entitled, while complying with probationary 
conditions, to voice objections to the process. Nor did respondent fail to cooperate by disagreeing 
with staffs interpretation of the timing requirements for the payment of certain costs, e.g., for 
respondent's psychiatric examination. Respondent's interpretation that Condition 10 stayed 
certain payment requirements during periods of non-practice was reasonable and, with respect to 
certain paymentobligations, correct. 

Other Mitigation and Rehabilitation 

26. Respondent testified that since being placed on probation he has been unable to procure 
employment to practice medicine, which he attributes to the Board's failure to provide him with 
a wallet license and wall certificate and to his unwillingness to continue applying because he 
believes employers will not hire someone with a revoked license. He has worked as a security 
guard at Disneyland, and is concerned about ever being able to obtain a job. 

LEGAL CONCLUSIONS 
Burden of Proof 

1. With respect to the Second Amended Accusation, complainant has the burden of proving that 
discipline is warranted by clear and convincing evidence to a reasonable certainty. (Evid. Code, § 
115; see Ettinger v. Bd. of Medical Quality Assurance (1982) 135 Cal.App.3d 853, 856; Imports 
Peifonnance v. Dept. of Consumer Affairs, Bur. of Automotive Repair (2011) 201 Cal.App.4th 
911.) 

2. With respect to the Petition to Revoke Probation, while complainant still bears the burden, the 
standard of proof is lower. In a proceeding to revoke a criminal probation, the standard of proof is 
preponderance of the evidence. (People v. Rodriguez (1990) 51Cal.3d437.) The standard of · 
proof for a petition to revoke probation of a professional license should be no higher than that 
required to establish a probation violation in a criminal matter. Thus, the preponderance of the 
evidence standard applies to the petition. · 

Applicable Authority 

2 

3. The Board's highest priority is to protect the public. (Bus. & Prof. Code, § 2229.) The Board is 
responsible for enforcing the disciplinary and criminal provisions of the Medical Practice Act and 
"suspending, revoking, or otherwise limiting certificates after the conclusion of disciplinary 
actions."(§ 2004.) After a disciplinary hearing, the Board may revoke a practitioner's license, 
place the practitioner on probation and require payment of costs of probation monitoring, and 
take "any other action ... in relation to discipline as part of an order of probation, as the (B]oard 
or an administrative law judge may deem proper."(§ 2227.) 

2 Further statutory references arc to the Business and professions code except where otherwise states 
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4. The Board may take action against a licensee for unprofessional conduct, which includes "[t[he 
commission of any act involving dishonesty or corruption which is substantially related to the 
qualifications, functions, or duties ofa physician and surgeon."(§§ 2234, silbd. (e),490.) 
Unprofessional conduct also includes "[k]nowingly making or signing any certificate or other 
document directly or indirectly related to the practice of medicine ... which falsely represents the 
existence or nonexistence ofa state of facts .... "(§ 2261.) 

Cause for Discipline in the Second Amended Accusation 

5. Cause does not exist to suspend or revoke respondent's license for engaging in dishonest or 
corrupt acts under section 2234, su):Jdivision (e), in that complainant did not establish by clear and 
convincing evidence that respondent sent electronic mail to Board staff under the name of a 
California Highway Patrol (CHP) officer, as set forth in Factual Findings 6 and 17. 

6. Cause does not exist to suspend or revoke respondent's license for making or signing false 
documents under section 2261, in that complainant did not establish by clear and convincing 
evidence that respondent sent electronic mail to Board staff under the name of a California 
Highway Patrol (CHP) officer, as set forth in Factual Findings 6 and 17. 

7. Cause exists to suspend or revoke respondent's license under section 2234, based on respondent's 
failure to comply with a probationary order and his failure to cooperate with Board probationary 
staff, as set forth in Factual Findings 5 through 16, 18, 22, and 24, and Legal Conclusions IO, 12, 
and 13. 

Cause for Revocation in the Petition to Revoke Probation 

8. Cause does not exist to revoke probation, impose the stayed disciplinary order, and revoke the 
certificate, under the Decision After Nonadoption effective March 23, 2012, based on 
respondent's failure to pay the cost of a psychiatric evaluation, as payment is not yet due under 
Condition 10 of the Board's probationary order, as set forth in Factual Findings 5, 7 through 16, 
19, and 21. 

9. Cause does not exist to revoke probation, impose the stayed disciplinary order, and revoke the 
certificate, under the Decision After Nonadoption effective March 23, 2012, based on 
respondent's failure to pay probation monitoring costs, as payment is not yet due under Condition 
10 of the Board's probationary order, as set forth in Factual Findings 5, 7 through 16, 20, and 21. 

IO. Cause exists to revoke probation, impose the stayed disciplinary order, and revoke the certificate, 
under the Decision After Nonadoption effective March 23, 2012, based on respondent's failure to 
maintain a current and renewed Physician's and Surgeon's Certificate, as set forth in Factual 
Findings 5, 7 through 16, 21, and 22. · 

11. Cause does not exist to revoke probation, impose the stayed disciplinary order, and revoke the 
certificate, under the Decision After Nonadoption effective March 23, 2012, based on 
respondent's failure to successfully complete a Physician Assessment and Clinical Education 
(PACE) program after having not practiced continuously as a physician for over 18 consecutive 
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months, because respondent has not been practicing medicine and is only required to complete 
the course before he resumes the practice of medicine, as set forth in Factual Findings 5, 7 
through 16, 21, and 23. 

12. Cause exists to revoke probation, impose the stayed disciplinary order, and revoke the certificate, 
under the Decision after Nonadoption effective March 23, 2012, based on respondent's failure to 
practice medicine continuously for a period exceeding two years, as set forth in Factual Findings 
5, 7 through 16, 21, and 24. 

13. Cause exists to revoke probation, impose the stayed disciplinary order, and revoke the certificate, 
under the Decision After Nonadoption effective March 23, 2012, based on respondent's failure to 
cooperate with the Board's staff members regarding their monitoring of his compliance with 
probationary conditions, as set forth in Factual Findings 5, 7 through 16, 21, and 25. 

14. Based on Factual Findings 5 through 26 and Legal Conclusions 7, 10, 12, and 13, revoking 
probation, imposing the stayed disciplinary order, and revoking the certificate would appear 
warranted. Respondent's certificate was issued on a probationary basis: The Board explained its 
rationale in its Decision After Nonadoption, effective March 23, 2012. (Factual Finding 5.) The 
conditions were designed to allow respondent to demonstrate to the Board; through his practice as 
a physician and through compliance with other conditions, that an unrestricted certificate would 
eventually be warranted. Respondent has not practiced as a physician since the Decision After 
Nonadoption issued and since probation began in the summer of2012. Respondent has, by not 
working as a physician, failed to demonstrate to the Board that he can practice medicine safely. 

·Respondent's reasons for allowing his certificate to expire and for not practicing medicine were 
not persuasive, particularly with reference to the past three years, after, according to undisputed 
evidence, he received a wall certificate and wallet license. (Factual Findings 22 and 24. 

15. At the January 26, 2017 hearing for oral arguments regarding I{espondent's Petition for 
Reconsideration, Respondent expressed his frustrations with dealing with Board staff and others 
in regards to his probationary terms and with being unjustly labeled as having a mental 
illness/disability. Respondent testified that he was "never given the opportunity ... to realize 
[his] dream as a doctor," when all he ever wanted to do was provide care for others. (Transcript 
of Hearing, p; 14). While the Board recognizes Respondent's passion and commitment to the 
practice of medicine, it cannot simply ignore the fact that Respondent failed to comply with the 
terms of his probation and the Board's probation staff: (I) Respondent failed to cooperate with 
Board staff; (2) Respondent failed to maintain a current and renewed Physician's and Surgeon's 
Certification; (3) Respondent exceeded the two year limit for periods of non-practice while on 
probation. The Board has serious concerns with Respondent's ability to adhere to the rules and 
conditions placed upon him, and in tum, is concerned with the public's safety if Respondent is 
allowed to practice medicine. 

16. The Board does not seek to punish Respondent for his prior violations of probation since the 
priority and focus is on protecting the public. (Section 2229). The Board must consider what 
level of penalty, if any, is appropriate here. Although outright revocation would appear 
warranted, the Board places great weight on Respondent's desire to move forward and . 
demonstrate to the Board his ability to safely practice.medicine. While Respondent's violations 
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of probation do not involve direct patient harm, the Board is troubled by Respondent's history of 
aggressive and intimidating verbal interactions with Board staff and the public. (R. at pp. 28-30). 
Based on the evidence reviewed, Respondent would benefit from taking classes in anger 
management as well as interpersonal skills and conflict resolution. Taking such courses in 
addition to participating in psychotherapy will ensure Respondent has the proper coping skills to 
deal with his frustrations and will ensure the public is adequately protected. As previously 
stated, Respondent has not practiced as a physician in the state of California at all since his 
probationary license was issued in 2012. In fact, because Respondent has not demonstrated his 
ability to adhere to the provisions of his probationary license, the only way the public can be 
protected is to place him on a period of probation under the watchful eyes of the Board's 
probation staff. It is also more than appropriate that in addition to the aforementioned courses, 
Respondent's probation contain the same terms and conditions that were imposed upon him in 
2012 when the Board issued him a probationary license. Respondent testified that he is "willing 
to follow every regulation necessary," and the Board sincerely hopes he keeps true to his word. 
(R. at p. 36). 

ORDER 

· The probationary order that the Board issued in Case No 20-2010-205464 is revoked, the 
disciplinary order that was stayed by that order is imposed, and Physician's and Surgeon's 
Certificate No. A 122548, issued to respondent Lien Jay Kyri, M.D. is revoked. However, the 
revocation of Respondent's license is stayed, and Respondent is placed on probation for five (5) 
years upon the following terms and conditions: 

1. Psychotherapy. Within 60 calendar days of the effective date of this Decision, respondent 
shall submit to the Board or its designee for prior approval the name and qualifications of a 
California-licensed board certified psychiatrist or a licensed psychologist who has a doctoral 
degree in psychology and at least five years of postgraduate experience in the diagnosis and 
treatment of emotional and mental disorders. Upon approval, respondent shall undergo 
treatment twice a month with the Board approved clinician. Respondent shall undergo and 
continue psychotherapy treatment, including any modifications to the frequency of 
psychotherapy, until the Board or its designee deems that no further psychotherapy is 
necessary. 

The psychotherapist shall consider any information provided by the Board or its designee and 
any other information the psychotherapist deems relevant and shall furnish a written 
evaluation report to the Board or its designee. Respondent shall cooperate in providing the 
psychotherapist any information and documents that the psychotherapist may deem pertinent. 

Respondent shall have the treating psychotherapist submit quarterly status reports to the 
Board or its designee. The Board or its designee may require respondent to undergo 
psychiatric evaluations by a Board-appointed board certified psychiatrist. If, at any time 
prior to the completion of probation respondent is found to be mentally unfit to practice 
medicine by his treating psychotherapist, Respondent shall immediately cease the practice of 

10 



medicine within three (3) calendar says after being so notified, and may not resume practice 
until notified by the Board. During this period of non-practice, Respondent shall not engage 
in any practice for which a license issued by the Board is required until the Board has notified 
respondent that a mental health determination permits respondent to resume practice. This 
period of non-practice shall not apply to the reduction of this probationary time period. 

Respondent shall pay the cost of all psychotherapy and psychiatric treatment and/or 
evaluations. 

2. Interpersonal Skills Course/Program. Within 60 calendar days from the effective date of 
this Decision, respondent shall enroll in an Interpersonal Skills course/program approved in 
advance by the Board or its designee. Within 90 days from the effective date of this 
Decision, respondent must begin attendance in the Board-approved course. Failure to 
complete the entire course/program no later than six ( 6) months after respondent's initial 
enrollment shall constitute a violation of probation unless the Board or its designee agrees in 
writing to a later time for completion. This course shall be at respondent's expense and shall 
be in addition to the Continuing Medical Education (CME) requirements for renewal of 
licensure. 

Respondent shall submit a certification of successful completion to the Board or its designee 
not later than 15 calendar days after successfully completing the course, or not later than 15 
calendar days after the effective date of the Decision, whichever is later. 

3. Conflict Resolution Course/Program. Within 60 calendar days from the effective date of 
this Decision, respondent shall enroll in a Conflict Resolution course/program approved in 
advance by the Board or its designee. Within 90 days from the effective date of this 
Decision, respondent must begin attendance in the Board-approved course. Failure to 
complete the entire course/program no later than six (6) months after respondent's initial 
enrollment shall constitute a violation of probation unless the Board or its designee agrees in 
writing to a later time for completion. This course shall be at respondent's expense and shall 
be in addition to the Continuing Medical Education (CME) requirements for renewal of 
liccnsure. 

Respondent shall submit a certification of successful completion to the Board or its designee 
not later than' 15 calendar days after successfully completing the course, or not later than 15 
calendar days after the effective date of the Decision, whichever is later. 

4. Anger Management Course/Program. Within 60 calendar days from the effective date of 
this Decision, respondent shall enroll in an Anger Management course/program approved in 
advance by the Board or its designee. Within 90 days from the effective date of this 
Decision, respondent must begin attendance in the Board-approved course. Failure to 
complete the entire course/program no later than six (6) months after respondent's initial 
enrollment shall constitute a violation of probation unless the Board or its designee agrees in 
writing to a later time for completion. This course shall be at respondent's expense and shall 
be in addition to the Continuing Medical Education (CME) requirements for renewal of 
licensure. 
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Respondent shall submit a certification of successful completion to the Board or its designee 
not later than 15 calendar days after successfully completing the course, or not later than 15 
calendar days after the effective date of the Decision, whichever is later. 

5. Monitoring- Practice. Within 30 calendar days of the effective date of this Decision, 
respondent shall submit to the Board or its designee for prior approval as a practice monitor, 
the name and qualifications of one or more licensed physicians and surgeons whose licenses 
are valid and in good standing, and who are preferably American Board of Medical 
Specialties (ABMS) certified. A monitor shall have no prior or current business or personal 
relationship with respondent, or other r61ationship that could reasonably be expected to 
compromise the ability of the monitor to render fair and unbiased reports to the Board, 
including but not limited to any form of bartering, shall be in respondent's field of practice, 
and must agree to serve as respondent's monitor. Respondent shall pay all monitoring costs. 

The Board or its designee shall provide the approved monitor with copies of all prior 
Decisions, and a proposed monitoring plan. Within 15 calendar days of receipt of the 
Decisions and proposed monitoring plan, the monitor shall submit a signed statement that the 
monitor has read the Decisions, fully understands the role of a monitor, and agrees or 
disagrees with the proposed monitoring plan. If the monitor disagrees with the proposed 
monitoring plan, the monitor shall submit a revised monitoring plan with the signed statement 
for approval by the Board or its designee. 

Within 60 calendar days of the effective date of this Decision, and continuing throughout 
probation, respondent's practice shall be monitored by the approved monitor. Respondent 
shall make all records available for immediate inspection and copying on the premises by the 
monitor at all times during business hours and shall retain.the records for the entire term of 
probation. 

If respondent fails to obtain approval of a monitor within 60 calendar days of the effective 
date of this Decision, respondent shall receive a notification from the Board or its designee to 
cease the practice of medicine within three (3) calendar days after being so notified. 
Respondent shall cease the practice of medicine until a monitor is approved to provide 
monitoring·responsibility. 

The monitor shall submit a quarterly written report to the Board or its designee, which 
includes an evaluation of respondent's performance, indicating whether respondent's 
practices are within the standards of practice of medicine, and whether respondent is 
practicing medicine safely. It shall be the sole responsibility of respondent to ensure that the 
monitor submits the quarterly written reports to the Board or its designec within 10 calendar 
days after the end of the preceding quarter. 

If the monitor resigns or is no longer available, res2ondent shall, within 5 calendar days of 
such resignation or unavailability, submit to the Board or its designee, for prior approval, the 
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name and qualifications of a replacement monitor who will be assuming that responsibility 
within 15 calendar days. If respondent fails to obtain approval of a replacement monitor 
within 60 calendar days of the resignation or unavailability of the monitor, respondent shall 
receive a notification from the Board or its designee to cease the practice of medicine within 
three (3) calendar days after being so notified Respondent shall cease the practice of medicine 
until a replacement monitor is approved and assumes monitoring responsibility. 

In lieu of a monitor, respondent may participate in a professional enhancement program 
approved in advance by the Board or its designee that includes, at minimum, quarterly chart 
review, semi-annual practice assessment, and semi-annual review of professional growth and 
education. Respondent shall participate in the professional enhancement program at 
respondent's expense during the term of probation. 

6. Solo Practice Prohibition. Respondent is prohibited from engaging in the solo practice of 
medicine. Prohibited solo practice includes, but is not limited to, a practice where: 1) 
respondent merely shares office space with another physician but is not affiliated for purposes 
of providing patient care; or 2) respondent is the sole physician practitioner at that location. 

If respondent fails to establish a practice with another physician or secure employment in an 
appropriate practice setting within 60 calendar days of the effective date of this Decision, 
respondent shall receive a notification from the Board or its designee to cease the practice of 
medicine within three (3) calendar days after being so notified. The respondent shall not 
resume practice until an appropriate practice setting is established. 

If during the course of the probation, the respondent's practice setting changes and the 
respondent is no longer practicing in a setting in compliance with this Decision and Order, the 
respondent shall notify the Board or its designee within 5 calendar days of the practice setting 
change. If respondent fails to establish a practice with another physician or secure 
employment in an appropriate practice setting with 60 calendar days of the practice setting 
change, respondent shall receive a notification from the Board or its designee to cease the 
practice of medicine within three (3) calendar days after being so notified. The respondent 
shall not resume practice until an appropriate practice setting is established. 

7. Clinical Competence Assessment Program. Respondent shall enroll in a clinical 
competence assessment program approved in advance by the Board or its designee once he 
has secured employment and before he begins work. Respondent shall successfully complete 
the program not later than six (6) months after respondent's initial enrollment unless the 
Board or its designee agrees in writing to an extension of that time. 

The program shall consist of a comprehensive assessment of respondent's physical and 
mental health and the six general domains of clinical competence as defined by the 

. Accreditation Council on Graduate Medical Education and American Board of Medical 
Specialties pertaining to respondent's current or intended area of practice. The program shall 
take into account date obtained from the pre-assessment, self-report forms and interview, 
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and the Decision(s),Accusation(s), and any other information that the Board or its designee 
deems relevant. The program shall require respondent's on-site participation for a minimum 
of 3 and no more than 5 days as determined by the program for the assessment and clinical 
education evaluation. Respondent shall pay all expenses associated with the clinical 
competence assessment program. 

At the end of the evaluation, the program will submit a report to the Board or its designee 
which unequivocally states whether the respondent has demonstrated the ability to practice 
safely and independently. Based on respondent's performance on the clinical competence 
assessment, the program will advise the Boards or its designee of its recommendation(s) for 
the scope and length of any additional education or clinical training, evaluation or treatment 
for any medical condition or psychological condition, or anything else affecting respondent's 
practice of medicine. Respondent shall comply with the program's recommendations. 

Determination as to whether respondent successfully completed the clinical competence 
assessment program is solely within the program'sjurisdiction. 

If respondent fai!S to enroll, participate in, or successfully complete the clinical competence 
assessment program within the designated time period, respondent shall receive a notification 
from the Board or its designee to cease the practice of medicine within three (3) calendar days 
after being so notified. The respondent shall not resume the practice of medicine until 
enrollment or participation in the outstanding portions of the clinical competence assessment 
program have been completed. If the respondent did not successfully complete the clinical 
competence assessment program, the respondent shall not resume the practice of medicine 
until a final decision has been rendered on the Accusation and/or a Petition to Revoke 
Probation. The cessation of practice shall not apply to the reduction of the probationary time 
period. 

8. Notification. Within seven (7) days of the effective date of this Decision, the respondent 
shall provide a true copy of this Decision and Statement of Issues to the Chief of Staff or the 
Chief Executive Officer at every hospital where privileges or membership are extended to 
respondent, at any other facility where respondent engages in the practice of medicine, 
including all physician and locum tenens registries or other similar agencies, and to the Chief 
Executive Officer at every insurance carrier, which extends malpractice insurance coverage to 
respondent. Respondent shall submit proof of compliance to the Board or its designee within 
15 calendar days. This condition shall apply to any change(s) in hospitals, other facilities, or . . 
msurance earner. 

9. Supervision of Physician Assistants and Advanced Practice Nurses. During probation, 
respondent is prohibited from supervising physician assistants and advanced practice nurses. 

10. Obey All Laws. Respondent shall obey all federal, state, and local laws, all rules governing 
the practice of medicine in California, and remain in full compliance with any court ordered 
criminal probation, payments, and other orders. 
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11. Quarterly Declarations. Respondent shall submit quarterly declarations under penalty of 
perjury on forms provided by the Board, stating whether there has been compliance with all 
the conditions of probation. Respondent shall submit quarterly declarations not later than 10 
cal.endar days after the end of the preceding quarter. 

12. General Probation Requirements. 
Compliance with Probation Unit 
Respondent shall comply with the Boards probation unit. 

Address Changes 
Respondent shall, at all tirnes, keep the Board informed of respondent's business and 
residence addresses, email address (if available), and telephone number. Changes of such 
addresses shall be immediately communicated in writing to the Board or its designee. Under 
no circumstances shall a post office box serve as an address of record, except as allowed by 
Business and Professions Code section 202l(b). 

Place of Practice 
Respondent shall not engage in the practice of medicine in respondent's or patient's place of 
residence, unless the patient resides in a skilled nursing facility or other similarly licensed 
facility. 

License Renewal 
Respondent shall maintain a current and renewed California physician's surgeon's license. 

Travel or Residence Outside California 
Respondent shall immediately inform the Board or its designee, in writing, of travel to any 
areas outside the jurisdiction of California which lasts, or it contemplated to last, more than 
thirty (30) calendar days. 

In the event respondent should leave the State of California to reside or to practice, 
respondent shall notify the Board or its designee in writing 30 calendar days prior to the dates 
of departure and return. 

13. Interview with the Board or its Designee. Respondent shall be available in person upon 
request for interviews either at respondent's place of business or at the probation unit office, 
with or without prior notice throughout the term of probation. 

14. Non-practice While on Probation. Respondent shall notify the Board or its designee in 
writing within 15 calendar days of any periods of non-practice lasting more than 30 calendar 
days and within 15 calendar days of respondent's return to practice. Non-practice is defined 
as any period of time respondent is not practicing medicine as defined in Business and 
Professions Code sections 2051 and 2052 for at least 40 hours in a calendar month in direct 
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patient care, clinical activity or teaching, or other activity as approved by the Board. If 
respondent resides in California and is considered to be in non-practice, respondent shall 
comply with all terms and conditions of probation. All time spent in an intensive training 
program which has been approved by the Board or its designee shall not be considered non­
practice and does not relieve respondent from complying with all the terms and conditions of 
probation. Practicing medicine in another state of the United States or Federal jurisdiction 
while on probation with the medical licensing authority of that state or jurisdiction shall not 
be considered non-practice. A Board-ordered suspension of practice shall not be considered 
as a period of non-practice. 

In the event respondent's period of non-practice while on probation exceeds 18 calendar 
months, respondent shall successfully complete the Federation of State Medical Board's 
Special Purpose Examination, or, at the Board's discretion, a clinical competence assessment 
program that meets the criteria of Condition 18 of the current version of the Board's "Manual 
of Model Disciplinary Orders and Disciplinary Guidelines" prior to resuming the practice of 
medicine. 

Respondent's period of non-practice while on probation shall not exceed two (2) years. 

Periods of non-practice will not apply to the reduction of the probationary term. 

Periods of non-practice for a respondent residing outside California, will relieve respondent of 
the responsibility to comply with the probationary terms and conditions with the exception of 
this condition and the following terms and conditions of probation: Obey All Laws; General 
Probation Requirements; Quarterly Declarations; Abstain from the Use of Alcohol and/or 
Controlled Substances; and Biological Fluid Testing. 

15. Completion of Probation. Respondent shall comply with all financial obligations (e.g., 
restitution, probation costs) not later than 120 calendar days prior to the completion of 
probation. Upon successful completion of probation, respondent's certificate shall be fully 
restored. 

16. Violation of Probation. Failure to fully comply with any term or condition of probation is a 
violation of probation. If respondent violates probation in any respect, the Board, after 
giving respondent notice and the opportunity to be heard, may revoke probation and carry out 
the disciplinary order that was stayed. If an Accusation, or Petition to Revoke Probation, or 
an Interim Suspension Order is filed against respondent during probation, the Board shall 
have continuing jurisdiction until the matter is final, and the period of probation shall be 
extended until the matter is final. 

17. License Surrender. Following the effective date of this Decision, if respondent ceases 
practicing due to retirement or health reasons or is otherwise unable to satisfy the terms and 
conditions of probation, respondent may request to surrender his or her license. The Board 
reserves the right to evaluate respondent's request and to exercise its discretion in determining 
whether or not to grant the request, or to take any other action deemed appropriate and 
reasonable under the circumstances. Upon formal acceptance of the surrender, respondent 
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shall within 15 calendar days deliver respondent's wallet and wall certificate to the Board or 
its designee and respondent shall no longer practice medicine. Respondent will no longer be 
subject to the terms and conditions of probation. If respondent re;applies for a medical 
license, the application shall be treated as a petition for reinstatement of a revoked certificate. 

18. Probation Monitoring Costs. Respondent shall pay the costs associated with probation 
monitoring each and every year of probation, as designated by the Board, which may be 
adjusted on an annual basis. Such costs shall be payable to the Medical Board of California 
and delivered to the Board or its designee no later than January 31 of each calendar year. 

This Decision shall become effective at 5:00 p.m. on May 19, 2017. 

IT IS SO ORDERED Aoril 20, 2017 . 

l=stD:: 
Panel A 
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BEFORE THE 
MEDICAL BOARD OF CALIFORNIA 

DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

In the Matter of the Second Amended ) 
Accusation and Petition to Revoke Probation) 
Against: ) 

LIEN JAY KYRI, M.D. 

Physician's and Surgeon's 
Certificate No. A 122548 

) 
) 
) 
) 
) 
) 

---------=R=e=sp"'o=n=d=e=n~t __ ) 

MBC File No. 800-2014-007598 

OAH No: 2014120806 

ORDER GRANTING RECONSIDERATION 

The proposed decision of the administrative law judge in the above captioned matter was 
adopted by the Board on October 11, 2016, and was to become effective on November 10, 2016. 
A Petition for Reconsideration under Government Code Section 11521 was filed in a timely 
manner by respondent. An Order Granting Stay was issued until November 18, 2016. 

The petition for reconsideration having been read and considered, the Board hereby orders 
reconsideration. The Board itself will reconsider the case based upon the entire record of the 
proceeding, including the transcript. Both complainant and respondent will be afforded the 
opp01iunity to present written argument to the Board. You will be notified ·Of the time for 
submitting written argument.· In addition to written argument, oral argument may be 
scheduled if auy party files with the Board, a written request for oral argument within 20 
days from the date of this notice. If a timely request is filed, the Board will serve all parties with 
written notice of the time, date and place of oral arguments. The Board directs the patties 
attention to Title 16 of the California Code of Regulations, Sections 1364.30 and 1364.32 for 
additional requirements regarding the submission of oral and written argument. 

Your right to argue any matter is not limited, however, no new evidence will be heard. 
The Board is particularly interested in the reconsideration of the penalty order. 

The decision with an effective date of November 18, 2016 is stayed. This stay shall 
remain in effect until the Board issues its decision after reconsideration. For its own use, the 

· Board has ordered a copy of the hearing transcript and exhibits. At your own expense, you may 
order a copy of the transcript by contacting the transcript clerk at: 

Kennedy Court Reporters Inc, (714) 835-0366 
920 W. 17th St. 

Santa Ana, CA 92706 



To order a copy of the exhibits, please submit a written request to this Board. 

The address for serving written argument on the Board is: 

Richard M. Acosta, Discipline Coordination Unit 
Medical Board of California 

2005 Evergreen Street, Suite 1200 
Sacramento, CA 95815-3831 

Please submit an original and 1 copy. 

IT IS SO ORDERED: November 15, 2016 

Jamie 
Pane 
Medical Board of California 



BEFORE THE 
MEDICAL BOARD OF CALIFORNIA 

DEPARTMENT OF CONSUMER AFFAIRS 
ST A TE OF CALIFORNIA 

In the Matter of the Second Amended Accusation ) 
and Petition to Revoke Probation Against: ) 

) 
LIEN JAYKYRI, M.D. ) 

) 
Physician's and Surgeon's ) 
Ce1tificate No. A 122548 ) 

) 
) 

Respondent ) 

MBC No. 800-2014-007598 
OAH No. 2014120806 

ORD.ER GRANTING STAY 

(Government Code Section 11521) 

Arcine Mananian, Esq., on behalf of respondent, Lien Jay Kyri, M.D., has filed a 
Request for Stay of execution of the Decision in this matter with an effective date of November 
10, 2016. 

Execution is stayed until November 18, 2016. 

This stay is granted solely for the purpose of allowing the Board time to review and 
consider the Petition for Reconsideration. 

DATED: November 3, 2016 

Kimberly · ·chmeyer 
Executive Director 
Medical Board of California 



BEFORE THE 
MEDICAL BOARD OF CALIFORNIA 

DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

ln the Matter of the Second Amended 
Accusation and Petition to Revoke 
Probation Against: 

LIEN JAY KYRI, M.D. 

Physician's and Surgeon's 
Certificate No. A 122548 

Respondent 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DECISION 

Case No. 800-2014-007598 

OAR No. 2014120806 

The attached Proposed Decision is hereby adopted as the Decision and 
Order of the Medical Board of California, Department of Consumer.Affairs, 
State of California. 

This Decision shall become effective at 5:00 p.m. on November 10, 2016. 

IT IS SO ORDERED October 11, 2016. 

MEDICAL BOARD OF CALIFORNIA 



BEFORE THE 
MEDICAL BOARD OF CALIFORNIA 

DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

In the Matter of the Second Amended 
Accusation and Petition to Revoke Probation 
Against: 

LIEN JAY KYRI, M.D., 

Physician's and Surgeon's 
Certificate No. A 122548, 

Respondent. 

Case No. 800-2014-007598 

OAH No. 2014120806 

PROPOSED DECISION 

Howard W. Cohen, Administrative Law Judge, Office of Administrative Hearings, 
State of California, heard this matter on August 22, 23, and 24, 2016, in Los Angeles. 

Tan N. Tran, Deputy Attorney General, represented complainant Kimberly 
Kirchmeyer, Executive Director of the Medical Board of California (Board), Department of 
Consumer Affairs, State of California. 

Arcine Mananian and Michael Anderson, Attorneys at Law, represented respondent 
Lien Jay Kyri, M.D. 

Oral and documentary evidence was received. The record was closed and the matter 
was submitted on August 24, 2016. 

Amendment to Accusation 

During the hearing, on complainant's motion and over respondent's objection, the 
Third Cause for Discipline in the Second Amended Accusation was amended as follows: to 
the end of Paragraph 12, on page 5, line 2, was added, "Respondent is also subject to 
disciplinary action under section 2234 of the Business and Professions Code, as follows: 
during the course ofrespondent's probation, respondent has shown hostility and a lack of 
cooperation to obey or comply with his probationary requirements and directives from Board 
staff and law enforcement. Board staff felt threatened by respondent's actions and transferred 
respondent's probation matter." 



FACTUAL FINDINGS 

Jurisdiction 

1. Complainant filed the Second Amended Accusation and Petition to Revoke 
Probation in her official capacity. Respondent timely filed a notice of defense. 

2. The Board issued Physician's and Surgeon's Certificate No. A 122548 to 
respondent on August 17, 2012. That certificate expired on February 28, 2014, and has not been 
renewed. The Board retains jurisdiction to discipline the certificate. (Bus. & Prof. Code, § 118.) 

Respondent 's Background 

3. Respondent is 46 years old. He attended Golden West College and the University 
of California, San Diego, for his undergraduate degree in biochemistry and cell biology. He 
received a Doctor of Medicine degree from the University of California, Irvine, in June 2004, 
and passed the United Stated Medical Licensing Examination the same year. 

4. Respondent completed an internship in internal medicine at the Fresno program 
of the University of California, San Francisco, School of Medicine, in 2005. He completed a 
residency program in Physical Medicine and Rehabilitation at the University of Texas 
Southwestern in 2008, where he was on probation for 22 of the 36 months he was in the 
program. He took and passed the written examination to become board-certified by the 
American Board of Physical Medicine and Rehabilitation but was not eligible to take the oral 
examination because the Board denied his application for a physician's and surgeon's 
certificate. Respondent was accepted into a fellowship training program in Spinal Cord Injury at 
Stanford University/Palo Alto Veterans Administration Health Systems for the 2009/2010 year, 
but was unable to accept the fellowship, which requires a California medical license. 

Procedural Background 

5. In an administrative action entitled, "In the Matter of the Statement oflssucs 
Against Lien Jay Kyri, M.D.," Case No. 20-2010-205464, the Board issued a Decision After 
Nonadoption, effective March 23, 2012, in which respondent was issued a five-year 
probationary Physician's and Surgeon's Certificate on various terms and conditions. The 
Decision After Nonadoption explains the Board's rationale for issuing a probationary certificate 
and imposing probationary conditions: 

Five years' probation is the minimum necessary for the Board to monitor 
respondent with respect to the issues in this case. The issuance of a 
probationary license will produce a positive effect for respondent and the 
public, in that the imposition of probation with terms and conditions will 
encourage on-going assessment, monitoring, therapy and self-reflection 
for respondent, and ensures the public that the Board has put protections 
in place to help ensure safe practice. (Ex. 1, pp. 31-32.) 
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· Complainanl 's Allegations 

6. In her Second Amended Accusation, complainant states causes for discipline 
against respondent for engaging in dishonest or corrupt acts and making or signing false · 
documents, based on allegations that respondent sent electronic mail to Board staff under the 
name of a California Highway Patrol (CHP) officer. Complainant also states a cause for 
discipline for unprofessional conduct, based on allegations that respondent failed to comply 
with an order requiring him to comply with probationary terms. 

7. In her Petition to Revoke Probation, complainant states four causes for 
revocation against respondent for failure to comply with probationary conditions and one cause 
for revoeation for failure to obey all laws. The causes for revocation are based on allegations 
that respondent (a) failed to pay the cost of a psychiatric evaluation in the amount of $3,068.75, 
(b) failed to pay probation monitoring costs, and (c) failed to maintain a current and renewed 
Physician's and Surgeon's Certificate. The causes for revocation are also based on respondent's 
failure to successfully complete a Physician Assessment and Clinical Education (PACE) 
program after having not practiced continuously as a physician for over 18 consecutive months, 
and on his having failed to practice medicine continuous! y for a period exceeding two years. 
Complainant further alleges that respondent has failed to cooperate with the Board's staff 
members as they perfmmed their duties with respect to respondent's probation. 

The Relevant Conditions of Probation 

8. In its Decision in Case No. 20-2010-205464, as a condition precedent to issuing 
respondent a probationary certificate, the Board ordered respondent to undergo and complete a 
psychiatric evaluation within 30 calendar days after March 23, 2012, the effective date of the 
Decision, and to "pay the cost of all psychiatric evaluations and psychological testing. [11] ... 
[11] Upon completion of the condition precedent ... [r]espondenl shall be issued a probationary 
license .... "(Ex. 1, p. 32.) 

9. The Decision placed 14 other conditions on respondent's probationary 
certificate. 

10. Condition 2 requires respondent to designate a practice monitor, subject to 
Board approval. "Respondent shall pay all monitoring costs." (Ex. [, p. 33.) 

11. Condition 6 requires respondent to obey all laws and all rules governing the 
practice of medicine in California, and remain in compliance with all court and other orders. 

12. Condition 8, entitled "General Probation Requirements," provides, among other 
things, that respondent shall keep the Board informed of address changes, shall not practice 
medicine in his place of residence, shall notify the Board of any travel outside California that 
lasts more than 30 days, and "shall maintain a current and renewed California physician's and 
surgeon's license." (Ex. 1, p. 36.) Condition 8 also provides, "Respondent shall comply with the 
Board's probation unit and all tern1s and conditions of this Decision." (Ibid.) 
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13. Condition 10 defines non-practice as "any period of time respondent is not 
practicing medicine as defined in Sections 2051 and 2052 of the Business and Professions Code 
for at least 40 hours in a calendar month in direct patient care, clinical activity or teaching, or 
other activity as approved by the Board." (Ex. l, pp. 36-37.) Condition 10 further provides: 

In the event that respondent's period of non-practice while on probation 
exceeds 18 calendar months, respondent shall successfully complete a 
clinical training program that meets the criteria of Condition 18 of the 
current version of the Board's "Manual of Model Disciplinary Orders and 
Disciplinary Guidelines" prior to resuming the practice of medicine. 

Respondent's period of non-practice while on probation shall not exceed 
two (2) years. 

Periods of non-practice will not apply to. the reduction of the probationary 
term. 

Periods of non-practice will relieve respondent of the responsibility to 
comply with the probationary terms and conditions with the exception of 
this condition and the following terms and conditions of probation: Obey 
All Laws; and General Probation Requireinents. (Ex. 1, p. 37.) · 

14. Condition 11 provides that for any violation of any term or condition of 
probation the Board may, after giving respondent notice and an opportunity to be heard, revoke 
probation and carry out the disciplinary order that was stayed. 

15. Condition 13 provides that respondent "shall pay the costs associated with 
probation monitoring each and every year of probation, as designated by the Board .... Such 
costs shall be payable to the [Board] ... no later than January 31 of each calendar year." (Ex. I, 
p. 38.) 

16. Condition 14 requires respondent to "comply with all financial obligations (e.g., 
probation cosL5) not later than 120 calc;ndar days prior to the completion of probation." (Ex. l, 
p. 38.) 

Respondent's Acts Related to Allegations in the Second Amended Accusation 

17. Based on testimonial and documentary evidence on this record, it appears more 
likely than not that respondent sent electronic mail to Board staff members in Cerritos under the 
name of a California Highway Patrol (CHP) officer, Officer Jeremy Tolen, in order to·obtain 
information about this case. Officer Tolen testified that the emails were not from him and 
explained why he believes only respondent had the motive and knowledge to send the emails. 
After a period of time, responsibility for monitoring respondent's probation was transferred 
from the Board's district office in Cerritos to the Board's Sacramento office. Paulette Romero, 
Enforcement Program Manager in the Sacramento office, testified that such a transfer was rare. 
She believes, after her own investigation, that respondent sent the Officer Tolen emails. No staff 
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members from the Cerritos office testified, however. Respondent's testimony on the subject of 
the emails was somewhat confusing and, in part, unconvincing. But although complainant's 
evidence carried a degree of persuasive weight, in total the evidence did not establish clearly 
and convincingly that respondent committed the alleged acts. 

18. By violating certain terms of probation, respondent failed to comply fully with an 
order imposing probationary conditions on his certificate. (See Factual Findings 22, 24, and 25.) 

Re~pondent 's Acts Related to Allegations in the Petition to Revoke Probation 

19. Respondent timely underwent a psychiatric evaluation, required as a condition 
precedent to his probationary license issuing. The Board received a psychiatric report from Dr. 
David J. Sheffner, M.D., on July 5, 2012, and a supplemental report on August 13, 2012. A~· 
noted in the Board's Probation Quarterly Report for the third quarter of2012, "Dr. Sheffoer 
found that Dr. Kyri's ability to practice medicine safely is not impaired by either mental illness 
or physical illness." (Ex. 6, p. 7.) The cost of the evaluation was $3,068.75. Respondent made 
payments toward that cost but did not pay it in full. Under Condition 11 of his probation, · 
respondent is relieved of the responsibility to pay the balance pending his non-practice of 
medicine. (Factqal Findings 13 and 21.) 

20. Respondent has failed to pay all probation monitoring costs in January of each 
year while on probation, as required under probationary condition number 13. (Factual Finding 
15.) As of the date of hearing, respondent had incurred probation monitoring costs in the 
amount of $17,420, of which he had paid $1,025.32. Under Condition 11 of his probation, 
respondent is relieved of the responsibility to pay the balance pending his non-practice of 
medicine. (Factual Findings 13 and 21.) 

21. Probationary Condition 10, which provides relief from compliance with 
probationary conditions during periods of non-practice, makes three exceptions. The first is that 
respondent is obligated to comply with requirements delineated in Condition 10. The second is 
thal'rcspondent's obligation to comply with the law is not excused. The third is that compliance 
with General Probation Requirements, which are found in Condition 8, is not excused. (Factual 
Finding 13.) The General Probation Requirements include such items as keeping the Board 
informed of the licensee's current address and of periods of time spent outside of California. It 
also contains the general proposition that "Respondent shall comply with the Board's probation 
unit and all terms and conditions of this Decision." (Factual Finding 12.) Complainant offered 
in evidence correspondence from Board probationary staff arguing that this general provision of 
Condition 8 is excepted from the relief afforded under Condition 11, which excuses compliance 
with probationary conditions during periods of non-practice of medicine. Complainant's 
position is not persuasive; it wonld render the grant of relief in Condition 11 illusory and the 
probationary order arbitrary. To avoid that resnlt, the provision in Condition 11 that Condition 8 
still applies during periods of non-practice shall be construed to apply only to the specific 
requirements delineated in Condition 8 (see Factual Finding 12), and not to the general 
statement that probationers must comply with all terms and conditions of probation. 
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22. Respondent failed to maintain a current and renewed Physician's and Surgeon's 
Certificate, allowing his certificate to expire on February 28, 2014. This violates one of the 
specific requirements of Condition 8, a requirement that is not waived pending periods of non­
practice. Respondent testified that he received a disability renewal application by mail and 
submitted the application and a $25 fee to the Board. He denies, however, that he is disabled, 
and testified that he intends to comply with this requirement and pay the full renewal amount. 
Respondent did not present evidence sufficient to excuse noncompliance with Condition 8. 

23. Respondent failed to successfully complete a Physician Assessment and Clinical 
Education (PACE) program after having not practiced continuously as a physician for over 18 
consecutive months. This is not a violation of probation, however. Condition 10 requires that 
respondent complete a PACE course "prior to resuming the practice of medicine." (Factual 
Finding 13.) Respondent has not resumed the practice of medicine. 

24. Respondent has failed to practice medicine continuously for a period exceeding 
two years. This violates one of the requirements of Condition 10; Condition 10 is not waived 
pending periods of non-practice. Respondent argued that the requirement should be waived 
because the Board delayed issuing him a wallet license and wall certificate after the Decision 
After Non-Adoption placing him on probation. Respondent testified that potential employers 
refused to hire him until he" presented them with a physical certificate, and that he had applied 
for hundreds of positions. By letter dated June 17, 2013, Kevin Morris, then Inspector II at the 
Board's Cerritos office, wrote to respondent, after meeting with respondent and his counsel, that 
he had inquired of the Board's Licensing Department. The Licensing Department informed 
Morris that the wallet license and wall certificate had been mailed to respondent and had not 
been returned to sender. Morris advised respondent to contact the Licensing Department lo 
request a duplicate. (Ex. 6, p. 32.) II appears from the evidence that respondent did receive a 
certificate by at least late 2013. Respondent did not adequately explain why he has not been 
able to obtain employment in the medical field since that time. There"is insufficient evidence on 
this record to warrant waiver of the probationary requirement that respondent not exceed two 
years of non-practice of m~dicine. 

25. Respondent failed at times to cooperate with Board probationary staff. He 
acknowledged as much when, in testimony, he agreed with the statements in a document 
entitled Addendum to June 3, 2013 Quarterly Declaration of Lien J. Kyri. That document 
includes a statement that he completed quarterly probation reports in a manner constituting a 
"fonn of peaceful civil protest," and a statement that "I recognize my obligation to cooperate 
with the MBC to ensure a smooth probation, so that I may ultimately obtain a clear license to 
practice medicine. I regret any confusion from my prior quarterly declarations and will full[y] 
comply with all reasonable MBC requests." 1 (Ex. 17.) Evidence of respondent's leaving 

1 The addendum appears to relate to a quarterly report respondent submitted. (See Ex. 
6.) In substance it comports with other testimony offered by respondent at this hearing. 
Respondent offered conflicting and rather unpersuasive testimony about knowing who 
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frequent voicemail messages and sending complaints to Board staff about the probationary 
process does not support the allegation that respondent failed to cooperate; respondent is 
entitled, while complying with probationary conditions, to voice objections to the process. Nor 
did respondent fail to cooperate by disagreeing with staffs interpretation of the timing 
requirements for the payment of certain costs, e.g., for respondent's psychiatric examination. 
Respondent's interpretation that Condition 10 stayed certain payment requirements during 
periods of non-practice was reasonable and, with respect to certain payment obligations, correct. 

Other Mitigation and Rehabilitation 

26. Respondent testified that since being placed on probation he has been unable to 
procure employment to practice medicine, which he attributes to the Board's failure to provide 
him with a wallet license and wall certificate and to his unwillingness to continue applying 
because he believes employers will not hire someone with a revoked license. He has worked as 
a security guard at Disneyland, and is concerned about ever being able to obtain a job. 

LEGAL CONCLUSIONS 

Burden of Proof 

1. With respect to the Second Amended Accusation, complainant has the burden of 
proving that discipline is warranted by clear and convincing evidence to a reasonable 
certainty. (Evid. Code, § 115; see Ettinger v. Bd. of Medical Quality Assurance (1982) 135 
Cal.App.3d 853, 856; Imports Pe1formance v. Dept. of Consumer Affairs, Bur. of Automotive 
Repair (201l)201 Cal.App.4th 911.) 

2. With respect to the Petition to Revoke Probation, while complainant still bears 
the burden, the standard of proof is lower. In a proceeding to revoke a criminal probation, the 
standard of proof is preponderance of the evidence. (People v. Rodriguez (1990) 51 Cal.3d 
437.) The standard of proof for a petition to revoke probation of a professional license should be 
no higher than that required to establish a probation violation in a criminal matter. Thus, the 
preponderance of the evidence standard applies to the petition. 

Applicable Authority 

3. The Board's highest priority is to protect the public. (Bus. & Prof. Code, 
§ 2229.)2 The Board is responsible for enforcing the disciplinary and criminal provisions of the 
Medical Practice Act and "suspending, revoking, or otherwise limiting certificates after the 

authored the addendum, or whether he or his attorney authored it. But respondent testified 
that the statements in the addendum are accurate, other than statements regarding aliases. 

2 Further statutory references are to the Business and Professions Code except where 
otherwise stated. 
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conclusion of disciplinary actions."(§ 2004.) After a disciplinary hearing, the Board may 
revoke a practitioner's license, place the practitioner on probation and require payment of costs 
of probation monitoring, and take "any other action ... in relation to discipline as part of an 
order of probation, as the [B]oa.rd or an administrative law judge may deem proper."(§ 2227.) 

4. The Board may take action against a licensee for unprofessional conduct, which 
includes "[t]he commission of any act involving dishonesty or corruption which is substantially 
related to the qualifications, functions, or duties of a physician and surgeon."(§§ 2234, subd. 
(e), 490.) Unprofessional conduct also includes "[k]nowingly making or signing any certificate 
or other document directly or indirectly related lo the practice of medicine ... which falsely 
represents the existence or nonexistence of a state of facts .... " (§ 2261.) 

Cause for Discipli11e in the Seco11dAmendedAccusation 

5. Cause does not exist to suspend or revoke respondent's license for engaging in 
dishonest or corrupt acts under section 2234, subdivision (e), in that complainant did not 
establish by clear and convincing evidence that respondent sent electronic mail to Board staff 
under the name of a California Highway Patrol (CHP) officer, as set forth in Factual Findings 6 
and 17. 

6. Cause does not exist to suspend or revoke respondent's license for making or 
signing false documents under section 2261, in that complainant did not establish by clear and 
convincing evidence that respondent sent electronic mail to Board staff under the name of a 
California Highway Patrol (CHP) officer, as set forth in Factual Findings 6 and 17. 

7. Cause exists to suspend or revoke respondent's license under section 2234, based 
on respondent's failure to comply with a probationary order and his failure lo cooperate with 
Board probationary staff, as set forth in Factual Findfogs 5 through 16, 18, 22, and 24, and 
Legal Conclusions 10, 12, and 13. 

Cause for Revocation i11 the Petition to Revoke Probation 

8. Cause does not exist to revoke probation, impose the stayed disciplinary order, 
and revoke the certificate, under the Decision After Nonadoption effective March 23, 2012, 
based on respondent's failure to pay the cost of a psychiatric evaluation, as payment is not yet 
due under Condition 10 of the Board's probationary order, as set forth in Factual Findings 5, 7 
through 16, 19, and 21. 

9. Cause does not exist to revoke probation, impose the stayed disciplinary order, 
and revoke the certificate, under the Decision After Nonadoption effective March 23, 2012, 
based on respondent's failure to pay probation monitoring costs, as payment is not yet due 
under Condition 10 of the Board's probationary order, as set forth in Factual Findings 5, 7 
through 16, 20, and 21. · 

10. Cause exists to revoke probation, impose the stayed disciplinary order, and 
revoke the certificate, under the Decision After Nonadoption effective March 23, 2012, based 
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on respondent's failure to maintain a current and renewed Physician's and Surgeon's 
Certificate, as set forth in Factual Findings 5, 7 through 16, 21, and 22. 

11. Cause does not exist to revoke probation, impose the stayed disciplinary order, 
and revoke the certificate, under the Decision After Nonadoption effective March 23, 2012, 
based on respondent's failure to successfully complete a Physician Assessment and Clinical 
Education (PACE) program after having not practiced continuously as a physician for over 18 
consecutive months, because respondent has not been practicing medicine and is only required 
lo complete the course before he resumes the practice of medicine, as set forth in Factual 
Findings 5, 7 through 16, 21, and 23. 

12. Cause exists to revoke probation, impose the stayed disciplinary order, and 
revoke the certificate, under the Decision After Nonadop!ion effective March 23, 2012, based 
on respondent's failure to practice medicine continuously for a period exceeding two years, as 
set forth in Factual Findings 5, 7 through 16, 21, and 24. 

13. Cause exists to revoke probation, impose the stayed disciplinary order, and 
revoke the certificate, under the Decision After Nonadoption effective March 23, 2012, based 
on respondent's failure to cooperate with the Board's staff members regarding their monitoring 
of his compliance with probationary conditions, as set forth in Factual Findings 5, 7 through 16, 
21, and 25. 

14. Based on Factual Findings 5 through 26 and Legal Conclusions 7, 10, 12, and 13, 
revoking probation, imposing the stayed disciplinary order, and revoking the certificate is 
warranted. Respondent's certificate was issued on a probationary basis. The Board explained its 
rationale in its Decision After Nonadoption, effective March 23, 2012. (Factual Finding 5.) The 
conditions were designed to allow respondent to demonstrate to the Board, through his practice 
as a physician and through compliance with other conditions, that an unrestricted certificate 
would eventually be warranted. Respondent has not practiced as a physician since the Decision 
After Nonadoption issued and since probation began in the summer of 2012. Respondent has, 
by not working as a physician, failed to demonstrate to the Board that he can practice medicine 
safely. Respondent's reasons for allowing his certificate to expire and for not practicing 
medicine were not persuasive, particularly with reference to the past three years, after, 
according to· undisputed evidence, he received a wall certificate and wallet license. (Factual 
Findings 22 and 24.) While extending the period of probation might have been an option for 
technical probation violations, respondent's failure to practice for such an extended period of 
time, his failure to renew his certificate, and his failure to make preparations to resume practice, 
including enrolling in a PACE program, render any consideration of an extension at this time 
futile, given the purpose of the conditions the Board initially imposed on respondent's 
certificate. 

II 

II 

II 
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ORDER 

The probationary order that the Board issued in Case No. 20-2010-205464 is revoked, 
the disciplinary order that was stayed by that order is hnposed, and Physician's and 
Surgeon's Certificate No. A 122548, issued to respondent Lien Jay Kyri, M.D., is revoked. 

DATED: September 23, 2016 

~
DocuSlgned by: 

w ... ,.,,,r, -w. e.1.,,.,, 
D44C96AJC8054CS 

HOWARD W. COHEN 
Administrative Law Judge 
Office of Administrative Hearing 
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KAMALA D. HARRIS 
Attorney General of California 
JUDITH T. ALVARADO 
Supervising Deputy Attorney General 
TANN. TRAN 
Deputy Attorney General 
State Bar No. 197775 
CALIFORNIA DEPARTMENT OF JUSTICE 

300 So. Spring Street, Suite 1702 
Los Angeles, CA 90013 
Telephone: (213) 897-6793 
Facsimile: (213) 897-9395 

Attorneys for Complainant 

FILED 
STATE OF CALIFORNIA 

M!liDICAL BOARD OF CALIFORNIA 

SAC~AM~O ~~~ 20~\a. 
13¥1 ./~-~£ NALYST 

BEFORE THE 
MEDICAL BOARD OF CALIFORNIA 

DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

In the Matter of the Second Amended 
Accusation and Petition to Revoke Probation 
Against: 

LIEN JAY KYRI, M.D. 
6451 Silent Harbor Drive 
Huntington Beach, CA 92648 
Physician's and Surgeon's Certificate No. A 
122548, 

Case No. 800-2014-007598 

OAH No. 2014120806 

SECOND AMENDED ACCUSATION AND 
PETITION TO REVOKE PROBATION 

Respondent. 

Complainant alleges: 

PARTIES 

1. I<.itnberly Kirchmeyer (Complainant) brings this Second _A_me11ded _t\ccusation and 

21 Petition to Revoke Probation solely in her official capacity as the Executive Director.of the 

22 Medical Board of California, Department of Consumer Affairs. 

23 2. On or about August 17, 2012, the Medical Board of California issued Physician's 

24 and Surgeon's Certificate Number A 122548 to LIEN JAY KYRI, M.D. (Respondent). The 

25 Physician's and Surgeon's Certificate expired on February 28, 2014, and has not been renewed. 

26 The Board nonetheless retains jurisdiction over this matter pursuant to Business and 

27 Professions Code section 118. 

28 Ill 
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1 3. In an administrative action en tilled "In the Matter of the Statement of Issues 

2 Against Lien Jay Kyri, M.D.," Case No. 20-2010-205464, the Medical Board of California 

3 (Board), issued a Decision after Non-Adoption, effective March 23, 2012 ("March 2012 

4 Decision"), in whic;h Respondent was issued a five year probationary Physician's and Surgeon's 

5 Certificate with the completion of certain terms and conditions. A copy of the March 2012 

6 Decision is attached as Exhibit A and is incorporated by reference. 

JURISDICTION 7 

8 4. This Second Amended Accusation and Petition to Revoke Probation is brought 

9 before the Board, under the authority of the following laws. All section references are to the 

10 Business and Professions Code unless otherwise indicated. 

11 5. Section 2004 of the Code states: 

12 "The board shall have the responsibility for the following: 

13 "(a) The enforcement of the disciplinary and criminal provisions of the Medical Practice 

14 Act. 

15 "(b) The administration and hearing of disciplinary actions. 

16 "(c) Carrying out disciplinary actions appropriate to findings made by a panel or an 

17 administrative law judge. 

18 "(d) Suspending, revoking, or otherwise limiting certificates after the conclusion of 

19 disciplinary actions. 

20 "(e) Reviewing the quality of medical practice carried out by physician and surgeon 

21 certificate holders under the jurisdiction of the board. 

22 "(f) Approving undergraduate and graduate medical education programs. 

23 "(g) Approving clinical clerkship and special programs and hospitals for the programs in 

24 subdivision (f). 

25 "(h) Issuing licenses and certificates under the board's jurisdiction. 

26 "(i) Administering the board's continuing medical education program." 

27 6. Section 2227 of the Code provides that a licensee who is found guilty nnder the 

28 Medical Practice Act may·have his or her license revoked, suspended for a period not to exceed 
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1 one year, placed on probation and required to pay the costs of probation monitoring, or such other 

2 action taken in relation to discipline as the Board deems proper. 

3 7. Section 2234 of the Code, states: 

4 "The board shall take action against any licensee who is charged with unprofessional 

5 conduct. In addition to other provisions of this article, unprofessional conduct includes, but is not 

6 limited to, the following: 

7 "(a) Violating or attempting to violate, directly or indirectly, assisting in o_r abetting the 

8 violation of, or conspiring to violate any provision of this chapter. 

9 "(b) Gross negligence. 

10 "(c) Repeated negligent acts. To be repeated, there must be two or more negligent acts or 

11 omissions. An initial negligent act or omission followed by a separate and distinct departure from 

12 the applicable standard of care shall constitute repeated negligent acts. 

13 "(1) An initial negligent diagnosis followed by an act or omission medically appropriate 

14 for that negligent diagnosis of the patient shall constitute a single negligent act. 

15 "(2) When the standard of care requires a change in the diagnosis, act, or omission that 

16 constitutes the negligent act described in paragraph (1), including, but not limited to, a 

l 7 reevaluation of the diagnosis or a change in treatment, and the licensee's conduct departs from the 

18 applicable standard of care, each departure constitutes a separate and distinct breach of the 

19 standard of care. 

20 "( d) Incompetence. 

21 "(e) The commission of any act involving dishonesty or corruption that is substantially 

22 related to the qualifications, functions, or duties of a physician and surgeon. 

23 "(t) Any action or conduct which would have warranted the denial of a certificate. 

24 "(g) The practice of medicine from this state into another state or country without meeting 

25 the legal requirements of that state or country for the practice of medicine. Section 2314 shall not 

26 apply to this subdivision. This subdivision shall become operative upon the implementation of 

27 · the proposed registration program described in Section 2052.5. 

28 Ill 
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1 "(h) The repeated failure by a certificate holder, in the absence of good cause, to attend and 

2 participate in an interview scheduled by the mutual agreement of the certificate holder and the 

3 board. This subdivision shall only apply to a certificate holder who is the subject of an 

4 investigation by the board." 

5 8. Section 2261 of the Code states: AKnowingly making or signing any certificate or 

6 other document directly or indirectly related to the practice of medicine or podiatry which falsely 

7 represents the existence or nonexistence of a state of facts, constitutes unprofessional conduct." 

8 FIRST CAUSE FOR DISCIPLINE 

9 (Dishonest or Corrupt Acts) 

10 9. Respondent is subject to disciplinary action under section 2234, subdivision ( e) of the 

11 Code in that he committed dishonest or corrupt acts. The circumstances are as follows: 

12 10. On April 25, 2016, Respondent sent discovery to Complainant. Included in 

13 Respondent's discovery were emails purportedly sent by CHP Officer Jeremy Tolen to the Board 

14 seeking infonnation "against the good doctor," and disparaging a Board employee [Rachel 

15 LaSota]. After Complainant received said emails, Complainant contacted Officer Tolen, who 

16 categorically denied ever sending such emails, and denied having the email address in question. 1 

17 SECOND CAUSE FOR DISCIPLINE 

18 (False Documents) 

19 11. Respondent is subject to disciplinary action under section 2261 of the Code in that he 

20 made or signed a false document(s) [i.e. emails purportedly sent by CHP Officer Jeremy Tolen to 

21 the Board]. 

22 THIRD CAUSE FOR DISCIPLINE 

23 (Unprofessional Conduct) 

24 12. By reason of the facts set forth in paragraphs 10 and 11, supra, and paragraphs 13 

25 through 21, infra, Respondent is subject to disciplinary action under section 2234 of the Code, in 

26 

27 

28 

1 Interestingly, one of the emails received by the Board on April 25, 2016 from 
Respondent, and which were purportedly sent by Officer Tolen to the Board was carbon copied to 
an email address appearing to be that of Respondent's. 
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1 that he has demonstrated a lack of willingness to obey a lawful Order and to comply with the Jaw 

2 and his probationary requirements.2 

3 FIRST CAUSE TO REVOKE PROBATION 

4 (Failure to Comply: Costs of Psychiatric Evaluation) 

5 13. As a condition precedent before being issued a probationary license, the March 2012 

6 Decision ordered Respondent to undergo a psychiatric evaluation and stated in pertinent part: 

7 "Respondent shall pay the cost of all psychiatric evaluations and psychological testing." 

8 10. Respondent's probation is subject to revocation because he failed to comply with said 

9 condition of the March 2012 Decision, referenced above. The facts and circumstances regarding 

10 this violation are as follows: 

11 A. A review by the Board's Probation Unit discovered that Respondent completed the 

12 psychiatric evaluation after April 2012 and was advised by the Board that the costs associated 

13 with said evaluation was $3,068.75. 

14 B. To date, Respondent has not paid said costs, thereby violating his probation.3 

15 SECOND CAUSE TO REVOKE PROBATION 

16 (Failure to Comply: Probation Monitoring Costs) 

17 14. At all times after the effective date of Respondent's probation, Condition 13 of the 

18 March 2012 Decision states in pertinent part: 

19 /// 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2 Despite a lawful Order ordering Respondent to comply with his probationary 
requirements, and despite being offered a payment plan by the Board, Respondent continues to 
violate his probationary requirements because Respondent's position is that probation should 
have been "removed," and that he [Respondent] should have been issued a "normal" [i.e. 
unrestricted] license. 

3 Respondent claims that this (i.e. payment for costs of psychiatric evaluation) is not a 
condition that violated the terms and conditions of the probation while Respondent was in a "non­
practice situation." Respondent is in a "non-practice situation" due to Respondent's own actions, 
not by the Board's actions. By Respondent's own admission, he had a "valid" license to practice 
medicine for at least a total period of "18 months and 11 days", from August 17, 2012 (when the 
Board issued Respondent a probationary license) until February 28, 2014 (when the "no practice 
allowed" status was placed on Respondent's license, pursuant to Condition 10 of the March 2012 
Decision, after Respondent's period of non-practice while on probation had exceeded 18 calendar 
months). Therefore, Respondent placed himself in a "non-practice situation" by not practicing 
medicine, despite having the opportunity to do so. 

5 
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1 "Respondent shall pay the costs associated with probation monitoring each and every year 

2 of probation ... " 

3 15. Respondent's probation is subject to revocation because he failed to comply with 

4 Condition 13 of the March 2012 Decision, referenced above. The facts and circumstances 

5 regarding this violation are as follows: 

6 A. A review by the Board's Probation Unit discove;ed that as of October 27, 2014, 

7 Respondent has an outstanding balance, dating back lo 2012, for probation monitoring cosls.4 

8 B. To dale, Respondent has not made all required payments, thereby violating his 

9 probation. 

10 THIRD CAUSE TO REVOKE PROBATION 

11 (Failure to Comply: License Renewal) 

12 16. At all times after the effective date of Respondent's probation, Condition 8 of the 

13 March 2012 Decision states in pertinent part: 

14 "Respondent shall maintain a current and renewed California physician's and surgeon's 

15 license." 

16 17. Respondent's probation is subject to revocation because he failed to comply with 

17 Condition 8 of the March 2012 Decision, referenced above. The facts and circumstances 

18 regarding this violation are as follows: 

19 A. Respondent's medical license became effective on August 17, 2012. 

20 B. To date, Respondent has not renewed his medical license, allowing it to expire on 

21 

22 

23 

24 

25 

26 

27 

28 

February 28, 2014, thereby violating his probalion.5 

4 Respondent requested and was given the opportunity by the Board to pay all costs via a 
payment plan.· Respondent agreed to the payment plan but has not made all required payments. 
The few payments Respondent has·paid the Board has been "paid in protest." Also, payment of 
probation monitoring costs is Condition 13 of the March 2012 Decision under "General Probation 
Requirements." Therefore, Respondent is not relieved of this condition (i.e. payment of probation 
monitoring costs), even dnring a period of non-practice, per Condition 10 of the March 2012 
Decision. 

5 Respondent claims that the failure to renew his license 'was beyond Respondent's 
control and was not a deliberate act. .. ". The Board granted Respondent a probationary license, 
and he was given many opportunities to comply with his probationary requirements. The "no 
practice allowed" status was placed on Respondent's license, pursuant to Condition 10 of the 
March 2012 Decision, after Respondent's period of non-practice while on probation had exceeded 

(continued ... ) 
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1 

2 

. FOURTH CAUSE TO REVOKE PROBATION 

(Failure to Comply: Non-Practice While on Probation) 

3 18. At all times after the effective date of Respondent's probation, Condition 10 of the 

4 March 2012 Decision states in pertinent part: 

5 "In the event that respondent's period of non-practice while on probation exceeds 18 

6 calendar months, respondent shall (emphasis added) successfully complete a clinical training 

7 program that meets the criteria of Condition 18 of the current version of the Board's '"Manual of 

8 Model Disciplinary Orders and Disciplinary Guidelines" prior (emphasis added) to resuming the 

9 practice of medicine .... Respondent's period of non-practice while on probation shall not exceed 

10 two (2) years." 

11 19. Respondent's probation is subject to revocation because he failed to comply with 

12 Condition 10 of the March 2012 Decision, referenced above. The facts and circumstances 

13 regarding this violation are as follows: 

14 A. Respondent's medical license was issued on August 17, 2012, which enabled him to 

15 begin practicing medicine on said date. 

16 B. Since the issuance of his California medical license, Respondent has not been 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

practicing medicine. Respondent's period of non-practice while on probation has exceeded 18 

calendar months, and to date he has not successfully completed a clinical training program that 

meets the criteria of Condition 18 of the current version of the Board's "Manual of Model 

Disciplinary Orders and Disciplinary Guidelines" thereby violating his probation.6 

Ill 

( ... continued) 
18 calendar months, not because of Respondent's "failure of payment of renewal fees," as 
Respondent claims. · 

6 Respondent's medical license became effective on August 17, 2012. Respondent asserts 
that the license was placed on a "no practice allowed" status by the Board on February 28, 2014, 
which Respondent claims excuses many of his probationary requirements. The "no practice 
allowed" status was placed on Respondent's license, pursuant to Condition 10 of the March 2012 
Decision, above, a lawful Order. By Respondent's own admission, he had a "valid" license to 
practice medicine for at least a total period of"l8 months and 11 days", but did not practice 
medicine during said period. To date, Respondent is still not practicing medicine (which makes 
Respondent's period of non-practice while on probation to exceed two (2) years), and he has not 
successfully completed the required training program. 
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1 FIFTH CAUSE TO REVOKE PROBATION 

2 (Failure to Obey All Laws) 

3 20. At all times after the effective date of Respondent's probation, Condition 6 of the 

4 March 2012 Decision states: 

5 "Respondent shall obey all federal, state and local laws, all rules governing the practice of 

6 medicine in California and remain in full compliance with any court ordered criminal probation, 

7 payments, and other orders." 

8 21. The facts and circumstances in the First, Second and Third Causes for Discipline, as 

9 well as the First, Second, Third, and Fourth Causes to Revoke Probation, are incorporated by 

10 reference as if set forth in full herein. 

11 PRAYER 

12 WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged, 

13 and that following the hearing, the Medical Board of California issue a decision: 

14 1. Revoking the probation that was granted by the Medical Board of California in Case 

15 No. 20-2010-205464 and imposing the disciplinary order that was stayed thereby revoking 

16 Physician's and Surgeon's Certificate No. A 122548 issued to LIEN JAY KYRI, M.D.; 

17 2. Revoking or suspending Physician's and Surgeon's Certificate No. A 122548, issued 

18 to LIEN JAY KYRI, M.D.; 

19 3. Revoking, suspending or denying approval of Lien Jay Kyri, M.D.'s authority to 

20 supervise physicians assistants, pursuant lo section 3527 of the Code; . . 

21 4. Ordering LIEN JAY KYRI, M.D. to pay the Medical Board of California the costs of 

22 probation monitoring, if Respondent is placed on probation; 

23 

24 

25 

26 

27 

28 

5. Taking such other and further action as deemed necess ry and proper. 

DATED: May 3, 2016 

Executive Di ·ctor 
Medical Board of California 
Department of Consumer Affairs 
State of California 
Complainant 
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Exhibit A 

Decision After Non-Adoption 

Medical Board of California Case No. 20-2010-205464 
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M1'.D1CAL UOA.RD OF CALJJi'()11.NIA 
I. do hereby certlts ·1.l;at t:,1~ doc111Mltt II::~ trne 
nm\ cninc•f. capy ~t 11~ orlgliid im f'H~ In 11~1& EFORE T 
of• ·e. -' , ( ,) . B · HE · """"='+,__.,,_ . .:::J;X!Jc,~··•••·-=--.. .. M.EDICAI. BOARD OF CALIFORNIA 
' , mt re'/,'~,.; · V 1 ut;r-ARTMENT OF CONSUMER AFFAIRS 

A{.~-'«<-{it->~4PJc<-idf;1. '''""' ... ; STATE OF CALIFORNIA 
'ITtle 'i!:.!if:.t! ~1,1/. .. ,... , " · 

Dute 

In the Matter of lhe Statement of Issues 
Against: 

·LIEN JAY KYRI 

Respo11denl. 

Case No. 20-20i0-205464 

OAI-\ No. 2010110370 

DECISION AFTER NONADOPTION 

Tris matter was heard betore Administrative Law J•Jdge Jonathan Lew, State 
of Californ:a, Office of Administrative Hearings on ,June 13 through 17, 2011, in Los 
Angeles, and on ,June 22, 2011, In Sacrnmento, California. 

Cornplaina~I Linda K. Whitney was represented by Supervising Deputy 
Attorney General Gloria l., Castro, and Deputy Attorney General Beneth A. Browne. 

Respondent Lien Jay Kyrl was present and represented by Daniel H. 
Willick, Attorney at Law. 

The case was submitted for decision on June 22, 2011. 

The proposed decisior of the administrative Jaw judge was submitted lo Panel. 
"A" of the Medical Board of California (hereafter "Board") on August 1, 2011. After due 
consideration thereof, the [3oard declined to adopt \he proposed decision and 
thereafter on October 26, 2.011 issl/ed an "Order of Nonadop\ion of Proposed 
Decision." On November 3, 2011, the Board i5sued an "Amended Order of 
Nonadoption of Proposed Decision" and subsequently lssL1ed on Order Flxlng Dale for 
Submission of Written Argument. On January 3, 2012, the Board Issued a "Notice of 
Hearing for Oral Argument." On January 23, 2012, the Board issued an "Order 
Clarifying Prior Orders of Nonadoption," which provided that the Order dated 
November 3, 2011 superseded and replaced the prior Order dated October 26, 2011. 
On February 2, 2012, .oral argument was heard, rulings regarding arguments and \he 
taking of additional evidence were made by Aclministrati11e Law Judge Catherine frlnl< 
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on behalf of the Board, and lhe Board voted on lhis rna\\er that same day. 

The lime for filing written argument In this matter having expired, wri\ten 
. acgu·rn enl having bee~ filed by both parties and such written argumenl, together with 
the sntire record, inclllding the transcript of said hearing, having been read and 
considered, pursuant to Government Code Section 11517, the Board hereby makes 
the following decision and order: 

FACTUAL FINDINGS 

1. Linda K. Whil:iey (complainant) is the Executive Direclor of the Medical 
Board of California (Board), Department of Consumer Affairs. She broughl the 
Sl(ilernenl o' Issues and Firs I Amended Stalement of lssl1es solely In her official 
capacity, The Statement of ls~ues and Ftrsl Amended Statement of Issues were filed 
on July 7, 2010 and June 16, 2011, respectively. Those cl'.arging documenls both 
alleged that responden\'s appllcation was subject to denial pursuant to Sections 820 
and/or 480 of the Business and Professions Code "in that Respondent's abllity to 

. practice mediC'ne is impaired due to his mental conditions." 

. 2. 0~ January 16, 2009, the Board received an .application for a Physician's 
and Surgeon's License from Lien Jay Kyri (respondent). On January 13, 2009, · 
respondent cerUied under (lena1ty of perjury to the truthfulr.ess of all statements, 
answe-s af'\d representa\ions in the application. The Board denied the application on 
Decerrber 8, 2009, indicating thal its d:mial was based upor. a determination thai 
respondent "is impaired l1nd unable to practice h'1s/her profession safely," and that he 
!las done an "act which if done by a licentiate of the business and profession in 
question, would be grounds for discipline or revocation of license." 
(See Bus. & Prof. Code, §§ 4GO, subd. (a)(3), 820 and 822.) 

3. By letter to the Board dated February 3, 20'10, respondent contested the 
denial of his application and requested a hearing. Respondent timely f:led a nolice of 
d efeniie :n response lo tl1e Board's filing and service of lhe Stalremenl of ls sues anti 
First f.n1encJed Staten1cnt of Issues 1ri this m;;.tUer. 

Educmlion Background 

4. Respor.clen\ is age 41. He did his undergraduale studies at Golden 
\/1/est Codeg3, and a~ tl~e University of Ca\iforn'.a at San Die~Jo 1 majoring in. 
biochemist:y and cell biology. He then applied to and was accepted at the Univer~i\y 
of California at lrvi:;e (UCI) School at Medicine. F\espondent took and passed all 
three s'.eps of lhtJ United Stale3 Medical Licensing Exarnina\ion, and received his 
Doct'.lr of Medicine frorn UCI on June 19, 2004, 

Between July 2004 snd June 2005, respondent compl':J\\ld an internship in 
internal rnedicir,e thro\1gh the University of California, San Francisco, School of 
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lv\ed"1cine, at its Fresno program. He then applied for a residency posili:m in Physical 
Medicine and Rehabilitation (PM&R) and was accepted into the PM&R residency \. 
program at the University of Texas Southwestern (UTS). He participated in the three­
year UTS residency program belwee'1 2005 and 2008, 

5. Respondent completed the UTS residency program in the specialty of 
PM&R on June 30, 2008, He too\1 <.ind passed the wril\en examination lo be board 
ceri:fied by tile American Board of Physical Medicine and Rehabilitation (ABPMR}. 
However, he was not eligible to take the oral examination for the ABPMR board 
cer'.ification because his application for a Physician's and Surgeon's license was 
denied by the Board. 

Respondent applied to and was accepted into a fellowship training program in 
Spinal Cord Injury (SCI) Mediche at the Stanford University/Palo 1\llo Veterans 
Administration Health Systems for the 2009/2010 year. He was unable to accept the 
SCI fellowship b·acause a Calfornia medical license is required for him lo continue as 
a postgradu_a'.e fellow In this program. 

Rospond~nl's Application for Licensurs 

6. In respondent's January 13, 2009 application for llcensure, he was 
ask9d whether he had ever been placed on probalion. He answered In the affirmative, 
He had been placed on probation during his postgraduate training at UTS. 
Respondenl par\i'.:ipaled ir. t1·1e UTS residency In PM&R between July 1, 2005, and 
June 30, 2008. He was on probation for 22 of the 36 months that he was in this 
program. 

7. 1°robation During Residency. Respondent was initially placed on 
probation from December 30, 2005, to June 30, 2007. Samuel Bierner, M.D., was the · 
UTS Res'clency Program Director with responsibility 0•1er the PM&R residency 
program. By letter dated December 30, 2005, Dr. Biemer acb1ised respondent that he 
was being placed on probation \11rougn June 30, 2006, for the following reasons: 
"exce$sive tardiness aod/or abr.enleeism1 unsal\sfaclory .job perforrr1~nce and 
unet!lica\ conduct..'' 

Dr. Bierner and respondent rnet for u six·month evall1ation and counseling 
se·ision on June 30, 2006. Dr. Bierner rnacle a determination fa extend respondent's 
p··oaation for an addi!ior.al six months through December 31, 2006. By letter daled 
June 30, 20C6, Or. Biern-~r detailed seven specific perforrr.ance areas where tie 
believed i'1provemer.:t by respoodent was needed. 

Or. Bierner and respondent l~\el on other occasions to discuss his resident job 
per'orrnance, By letter da'.ed December 29, 20G6, Dr. Bierner advised respondent thal 
\'e ~1ould remain or (Jrobation through June 30., 2007. The let\er detailed areas where 
Dr. Bierner expected improvements in respondent's behavior and job pe1iormance as 
<l condi!ion to respondenl's contlnual'lon in the UTS residency program. 

' 
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By letter da.ted September 2<\, 2007, Dr. Bierner confirmed that respondent 
remained on prooation tl1rough October 31, 2007. He warned respondent in ,that let\Qr 
that "faflure to comply with all t11e terms of my previous Instructions lo you m·ay 
result in your termination from the residency prior to graduallon, which would make 
you ineligible to sit for the American Board of PM&R examination." 

Dr. Bierner wrote a letter on December 26, 2007, to A.~thony !vi. Tarvestad, 
Executive Director of the ABPMR. Dr. Bierner indicated to lvlr. Tarvestad that he 
had removed respondent fror'1 pro~ationary status, that respondent's "performance, 
at:itLrde, and commun;catlon skii!s have Improved," and that he would recor.imend 
resoonderl for admission to take the written ABPMR boa'd examination. 

By lelter to the Board dated August 31, 2009. Dr. Bierner confirrned that 
respondent was on probation from December 30, 2005, through October 31, 2007. 
He noted: "After Dr. Kyri corr.pleted his period of probatio~, he then successfully 
cornple:ed a residency program on June 30, 2008. Subsequent lo that, this individual 
successfully passed his wrinen board examination.' 

8. Respondent's \/l/rillen Explanation lo the Board. Respondent was 
requested, as 8 part of the app:lcatlon process, to provide a written explanation for his 
"Yes" response to being on proba~ion. ~le did so and submitted a seven·page 

·. s0parale 
attachment lo l'is application explaining why he believed he was placed on probation 
at UTS The content, naturn and characlar of th;s wriilen explanation, in tandem with 
other ln:ormatlon received by the Board relating to respondent's proba'.ion. led the 
Boa'.d lo reiect respondent's application over concerns it has related to respondenl's 
ability lo practice medicine safely and independently. 

Respondent indicated that he was placed on probation "d•Je to rny very great 
di'.satis~action, less tl1an e11lhL1siastic attHude, and alleged derisive remarks that were 
overl1eard toward \he residency program." He suggested that he was forced lo worl< 
at lhe UTS residency prog·ani aga'nst his wishes, lhat he did not selec\ UTS as his 
preference to continue.his post graduate stud1~s. '1nor did I a9ree to work lhere ot rny 
own volition." Respondent was highly critical of lhe National Residency Matching . 
Program (Match) and its resulting assignment of all graduating medical s\lrdents. The 
process "infuriated" hirn and he was "not inclined to trust nor have any support for a 
rcsicl.~ncy sys'.cm who.se moral and ethical judgments I had serious questions and 
conc.en~s about." 

9. Respondent portrayed himself as a victim of the Match program and of 
the UTS res;dency prngram director, Dr. Bierner. The following excerpts from his 
writ'.en explana~ion lo the Board ore indicative of the tenor and lone of his comments: 

In a nation that proclaims \he strengths of its freedoms and 
democracy, t clid not knowingly enter h'.\o a career in Medicine to 
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have my basic rights of freedom a~d civil liberties stripped sway, lo 
be abdl!cted half-way across the country lo a place I had no desire 
to live in, and be forced to work in a place I had absolutely no 
confidence in withoL1t having In the very least the fast word, 
Throughout this entire residency process, I felt as if I were trei}ted. 
like a slave or a common criminal, despite the fact lhat I did not 
deserve to be treated as such. · 

The Informant was eavesdropping on a private conversation where 
I was expressing my frustrations about how strongly I disagreed 
with how the residency prog•am had exploited and fraudulently 
forced graduating medical students into compulsory, Involuntary 
labor contracts lhroug11 Match assignments .... In my estimation, 
.the program director has never been very sympathetic to my plight, 
nor has.he, in rny estimation, taken any effort lo understand 
anything about my point of view about why I did not want lo work at 
UT Sauthwesle.rn nor live in a place nol of my own choosing .. 

Based on hearsay evidence, Dr. Bierner unilaterally acted In 
placing me 011 probaiion, which at the lime, effectively stopped 
ongoing efforts I was making lo rectify an already difticull llving and 
work situatio~ - namely attempting to transfer out of his program 
and move out of the State or Texas. I strongly believe the program 
dire~tor imposed this probation to specifically prevent me from 
freely defying and walking away from his program to pursue my 
interests elsewhere. 

The program director acted alone as prosecution, j~dge and jury in 
irnplernenting this action. 

I strongly feel prabalion was place [sic] on me as punishment for 
airing my dissat:sfaction and as retribution lo prevent me frorn 
freely and \'lilllngly,defying and ct\al\enging the authority of the 
established residency prcgrarns. 

Doard lnvestigalion and Referral 

10. Cindi Oseto is a manager and former assoc;a\e analyst with \he Board. 
She was re~.ponsible for reviewing respondent's application and obtaining addifonal 

·materials from respondent and the UTS residency progra:-n in response lo his "Yes'' 
answer to having been placed on probation. She prepared a Summary Memorand~m 
da\ed September 28, 2009, and providad this along w\th respondent's application 
materials to the Board's medical consultant, Jim Nuovo, M.D., for secondary review. 
Dr. i'luovo is a professor and As3ociate Dean of S\\1dent Affairs and Graduate 
Medical Eclucatio11 al the Uni,1er0ily of California, Davis School of Medicine. It is 
the Board's practice to l1ave a medical consul\ant review such materials and provide 
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guidance to the Boa~d 011 whether and/or how lo prnceed with an Investigation. 

11. Dr. Nuovo prepared an October i, 2009 rnen;ora1durn in response to 
Ms. Oselo's request. He lclentified the "key question" in this matter as whelher 
responcle~t has the ability to praclice safely and independently. He did not believe 
respondent should proceed to Jicensure, citing deficiencies he described as "serious 
and in multiple areas." Dr. Nuovo made the following recommendations for further 
Board a~'.ion: 

Dr. Kyri hss not convinced me that he is able \o demonstrate the abi:ity to 
~emediate serious performance deficiencies; particL1larly the global issues 
of his professionalism whioh has a clear link to his medical decision 

·making, patient csre, Interpersonal sk\\ls and patient safety. His 
professionalism is problematic in multiple domains and the root cause of 
th:s would need fu1iher assessment in order to determine if there is a 
remediable condition. 

mi ... t'iil 

Ti1!s would require a medical and psychiatric assessment in order lo 
de•.errnine the root cause. If a medical/psychiatric assessment is 
comple\ed and does not have remarkable findings, due lo the nature of 
the concems with 'nlegrity, honesty and profess•onalisrn I would strongly 
advocate for a proba~ionary license with a pra0lice monitor. 

12. Based upon Dr. Nuovo's mcommenc1a\ions, Ms. Oseto arranged for 
respondent to be seen by Stuart Shipl<o, M.D., for a psychiat1·ic evaluation. Ms. Oseto 
provid9d Dr. Ship\10 with appt:8ation ma\erlals that she describec\ a3 "essential" lo his 
evalua:ion. In her October 27. 2009 !et.:er to Dr. Ship~o, Ms. Oseto noted that senior 
s•.aff had rc1viewed respondenl"s application and "agreed \hat he should undergo.a 
psyGhiatric evaluation to help determine his eligibility for medical licensure." She 
provided three pages of ba0kground n,arrative in that same letter. 

Respondent was seen for independent medical (psychiatric) examil;ation by 
Dr. Shipko on November 9, 2009. 

Psychiatric Evaluoilion by Or. Shipl(o 

13. Dr. Shi~ko a:1encl,3d \11e University of Michigan Medical School, and 
CO!'ipletecl l~is residency in psychiatry at lhe University of California, Irvine. He is 
board cmtified in psychiatry and he hos pracliced in lhis area since 1981, Dr. Shipko 
is a Fellow i.n Cons~ltallon and Liaison Psychiatry, which he completed through UCI 
h 1984 He has cor.cluc\ed a number of disability evaluations since 1985, inclL1ding 
'it~ess for duty examinations and worl\ as an independent medical examiner. Dr. 
Sh'pko has performed disabil:\y e11aluations for the Los Angeles Count'/ Employees 
Retirement Syst.em, Los Angeles County Department of Social Services, lhe 
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California Public Employees Retire1\lent System a:cicl \he Medical Board o{ California. 
Ha has perfor11ed approximataly 10 evaluations {or \he Board relating to the fitness 
of applicants for llcensure. 

14. tvls. Oseto provided Dr. Shipko with ali application materials col!ecied by 
the Board, excluding non-essential correspondence between tl1e Board and 
respondent.1 Dr. Shipl10 reviewed .these materials and met personally with respondent 
for approximately lwo @cl a half hours. Dr. Shipko obtained a history of \he 
"Illness/Incident" as reported by respondent, as well as respondent's past history. Dr. 
Shipko conducted a mc~ntal status examination, and obtained the results of a 
Minnesota Multiphasic Peiso~ality lnventory-2 (MMPl-2) administered that same date. 
Fol'owing the November 9 examination, Dr. Shipko conducted separate telephone 
interviews witl1 physicians a: UTS Including Dr. Bierner, Jia~ Hu, M.D., Vincenl.Gabrlel, 
M.D., nnd·Peler Roland, M.D. He then prepared a written report daled November 13, 
2009, entitled "lndependenl Medical Examination: Psychiatry" repor\ing on his findings 
and recommendations .to the Board. 

15. Dr. Ship\<o's diagnostic impressions are that respondent suffers from 
Del~1sional Disorder, Persecutory Type along Axis I; and Passive Aggressive 
Personality Traits along Axis II. These are with reference to tl1e Diagnostic and 
Sta\istica\ Manual of Mental Disorders, Fourth Edition (DSM-IV). The DSM-lV 
charactc~rizes diagnostic features of a Delusional Disorder as follows: 

The esse~tial feature of Delusional Disorder is the presence 
of one or more nonbizarre delusions Iha\ persist for at least 1 
month (Criterion A). A diagnosis of Delusional Disorder is 
not given if the individua'. has ever had a symptom 
pre3entation that met Criteria A for Schizophrenia (Criterion 
B). , .. Apar\ from the direct impact of the delusions, 
psychosocial furctioning is not markedly impaired, <1~d 
behavior is neither obviously odd nor bizarre (Criterion C). If 
mocd episodes occur concurrently with the delusions, the 
t'Jta! d1.,1ralion of the~e i-novcl ep\3odes lo retalive\y brief 
compared lo the \o~al durat\on of the de\i.Js\ona! peddds 
(Criterion D). The de!usions are not due lo the dirBct 
physiological e"fec\s of a substance (e.g., cocaine) or a 
general medical condition (e.g., Alzheimer's disease, 
systerni~ lupl1s erythein8losus) (Criterion. E). 

(DSM-IV, Section '297:\, pp. 323-324.) 

1 A.ppllcal1on niater\ais i1,c:ude<.l :1~e .A.pp!!cotlon for Phys\c1an s an<! Sur~p.;onrs License and 
suppDrting dccurncnts1 respqnCer)l'S narralive explaini:-19 'Nhy he was placed on probaU.on at UTS, 
respo~dent'~ res>.1me, Cerliiic<1te of CoMplclion cf 1\CGME/RCPSC PostgradJale Trai~lng_ nine lel:ern 
from ~r. Bicrnor, Ul~S du·~. pn1tcs3 po1icies anu proc1~dures and a UTS Perfo;inonce A.nalysis Report 
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16. Delusions are subdivided accord'ir1g lo theirconten\ and the predominant 
delusional theme. Dr. Shipko opined Iha\ the subtype of respondent's Delusional 
Disorder was "persecutory.'' The DSM-IV defines this as a "delusion in which the 
central \heme is tha\ one (or someone to whom one ls.close) is being attacked, 
harassed, cheated, persecuted, or conspired against." (DSM-IV, Glossary ol Technical 
Terms, Appe~dix C, pp, 765-766.) The DSM-IV narrat'lve descr\pllon of this particulat" 
subtype is particulal'ly helpful in this case: 

· Persecu'tory Type. This subtype applies when the central 
theme of the delusion involves the person's belief that he or 
she Is being conspired against, cheated, spied on, lol\owed, 
poisoned or drugged, maliciously maligned, harassed, or 
obstructed in the pursuit of long-tenn goa!s. Small slights 
may be exaggerated and become the focus ol a delusional 
system The locus of the delusion is often on some injustice 
that must be remedied by legal action ("querulous 
paranoia"), and the affected person may engage in rep~ated 
attempts to obtain satisfaction by appeal to the courts and 
other gov•ornrnent agencies. Individuals with persecutory 
delusions a re often resentful and angry and rnay resort to 
violence against those they belicive are hurting them. 

(DSM·-IV, Section 297.1, p, 325.) 

17. Dr. Shipko Found 111\lrked inconslstencie.s between what was reported to 
him by respondent and what he learned through his interviews with collateral sources, 
sorne of wl1om respondent asked Dr. Shipko to contact for confirmation·, He 
de!ermined. tha~ the "g8p between the 'information provided lo me by Dr. Kyri and lhe 
information fr'o111 collateral soL1rces is too large lo be explained by merely a different 
perception of the same set of eve~ts. Dr. Kyri's beliefs of malevolent treatment is 
implausible and is best explained as a delusional disorder, persecutory type, It most 
likely emerged during his medical education when he first learned about the match 
system and has been persistent since that time." 

Dr. Shipko opined lhal respondent has a delusional disorder iha\ causes his 
jud:imerit, at limes, lo be so impaired t:1<it he is not in contact with reality. He believes 
that respondent is not capable of practicing medicine safely because his. delusions of 
persecution "!:ave resulted in poor decision mailing and actual neg:ect in performance 
of basic patient care responsibilities suet\ as performing exarninalions." Dr. Shipko 
further noted that respondent's persecutory delusions render him unable lo interact 
properly with colleagues and patients alike. He also believes that respond en\ is Un9bie 
to follow instructions, refuses to care for patients at times and can exl1ibit behavioral 
ex'.re111es towards patients lh8t were so inappropriate in one case that respondent was 
sont home from a clinic. 
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18. Dr. Snipko's diag~osis and opinions were Influenced \3rge:y by the 
significant gap and marked inconsistancies between Whal he was told by respondent, 
ao.cl whal he learned from others. 

Dr. ;>hipko's preliminary examina'.ion of respondent on November 9, 2009, was 
unremarkable. Respondent's interview and mental status exarnina\ion were 
appropda:e, his mood and affect normal. H:s lhought processes were logical and goal­
directed. He was coopqralive and Dr. Ship\\o observed no clinical anxiety or any 
fealures suggesting a personality disorder. Dr. Ship\\o noted: "These sorts of 
interv:ews me very difficult, and·\ felt that lie responded in a very appropriate way." 
When respondent spoke abo\1t .the Maleh program ·and issues related to his being 
placed on probation al UTS, [Ir. Shipl\o noted that he seemed credible and sounded 
reasonable. Dr. Shipko was not overly concerned about earlier comments made in 
respondent's narrative explana\ion to the Board abo\lt why he was placed on 
proba'.ion. (See Finding 9.) Respondent wos obviously opposed to the Match program 
and Dr. Shlpko considered dCJscriptive references such as being "abducted' as mere 
hyperbole. 

Dr. Shipl~o completely changed his mind about respondent aHer col\a'.era\ 
source verification conversations with Doctors Bierner, Hu, Gabriel and Roland. He 
noted that inFormation provided to him by respondent was all organized around his 
beiiefs or persecution - by the Match system as well <!S the residency prograrn. Dr. 
Sh;pko opined: "In this case, the delusion relates .to Dr. Kyri's belief that he is being 
p"!rsccuted by tl1e Match system and persecuted by his training program. Also he is 
r.a'iPg delLsioris tl'al his residency is engaging in delibera\el'j fraudulent practices.' 

Specifics upon which Dr. Shipko relied and formulated his opinion are set forth 
below. 

. . 
19. ·Match ProqriJrn. Respondr,nt reported lo Dr. Shipko being very upset at 

the loss of choice in whal he clesodbed as· a lottery system, and his being matched w;th 
a prog·aril "he definite:y d;d not want to go lo." He did not show up at either "Maleh 
day" ur inetlical school grudua.Uon because he .felt 1\1.:;e.a "be~ten dog." Respondenl 
reported going 11 Un\"IHlinfjly'1 to UTS 1 and vcrbu\lz:ing 11\s dissent about tr.e Match and 
also about aspecls of the UTS residency program that he disli'~ed. Dr. Shipko 
dis~uss~d diF.iculties that mspondent had with the Match program with Dr. Bierner. Dr. 
Bierner ad'lised that responclont had inten1tewed with the scl1ool and, In order to be 
acceptecl, ll:id to h'l'/6 ranl\ed UIS a~ a residency progcam lo which l~e wanted lo go. 
Dr. B;ern,;i;· tole Dr. Shipko that respondent had a swrprising degree of dislike for the 
prog!·nm and \'le s1.ate of Texas, and that his degree of dissatisfaction was "amazing." 

20. Reason9 for Being Placed on Probation. Respondent repo11ed to Dr. 
Shipl\o t11al he wa$ placed on probation by Dr. Bierner because of ))is lack of 
e~!r.usiasr:i and/or because he W3s overheard speaking to another resident in \he 
prograrn ar:d encouraging \11is resident lo violate a UTS residency progrnm policy. foe 
speci'.'c polisy rela~ed to requests for physician consultations which responrJerl 
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believed were not legitimate. Respondent noted that other doctors had already issued 
orders for physical therapy or occupational therapy. He believed that these same 
orders were intercepted and tr<1nsformed into a reques: for consultation from the 
residents as a "fishing expedition to try ar.d g~l new patients for the rehabilitation unit." 
Respondent was concerned on different levels. Respondent understood that a 
consul talion Involved a physician req\1esling the opinion of another physician for a 
specific purpose and that this was simply not occurring a? the UTS residency program. 
He was also concerned tl1al there were an average of about 20 consultations per day,· 
with a low of 15, ar:d a high o~ 30, This vo!urne could not be done easily and "was an 
Impossible burden or work." And he was concerned that this practice was instituted 
because it wgs a lucrative aspect of the residency program. Respondent reported to 
another resident :hat Dr, Hu rad advised him that ii he waited a day or two lo do these 
consJitatons, most of lheS•l patients would be discha~ged from the hospital, thereby 
lessenir.g the worl<load. Respondent believes that another resident, who overhea~d 
par1s of this conversation, reported him to t11r. residency director, Dr. Biemer. 

Respondent told Dr. Shipko that he thought it possible that Dr. Bierner was 
upset bec~use he was threatening a very lucrative part of the residency program and 
because tr\e kirge number of cons\11\ationa was billable. He believes this is why he 
was placed on probation. Respondent also described being placed on probation as 
personal retalia\io11 by Dr. Biemer beca\1se he had expressed a dislike of the program. 

21. Dr. Shipko spokE> will\ Dr. Biemer on Hovember 10, 2009, and asked him 
why responder.\ was placed on probalion in the first place. Dr. Bierner° indicated lhcit 
responden•. was placed on prooa'.ion for unsatisfactory performance, noting that there 
were comp!ai11ts from other residents and neurologists, and that there were difficullhis 
with professional issues of arriving on time, attendance, follow-through and at\antlon to 
detail. Dr. Bierner acl<nowlerJged that there was an issue about respondent teiling 
other residents lo wail a few days before doing consultations, but he had no idea 
where respondent had gotten Ilia! idea. Dr, Bierner indicated that consultations are lo 
oe periormed wi:hin 24 ho~rs. He disputed the number ot consultations cornplained of 
by respondent, noting \hat an average day would ha,1e between three to five 
consuita!ions. Dr. Biemer disrniss~!d the higher numbers referenced by r.espondent as 
11 fantasy. 11 

• • 

Dr. B1er:ier a:so indb:iled that specific req1,esls for consultation W("re made by 
one cl•Jctor to another each tirne, and that the protocol was lo use special forms that 
included physical the'apy and occupational therapy, and also a request for PM&R 
eva\1.1ali8r1. Dr. Bierner icdicated that respondent never corrplained lo him about ar 
excessive workload O' about the number of cor.sui\ations he had to perform. Dr. 
Shipko noted thal Dr. Bierner was aware lhal responden~ had complained tha\ Dr. 
Biemer was "commit'.ing Medicare f1aud and stealing consultations." However, Dr. 
Bierner reported to Dr. Sr.ipko that \he Texas Medical Board had looked in!o this anr! 
determined that the accusations were groundless. 

10 
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22. Or. Shipko spoke with Jian Hu, M.D. on November 10, 2009. 
Respondent had asked Dr. Shipl10 to call Dr. Hu to verify his account iJboul why toe 
waited to perform the conscrlla\iMs. Dr. Hu said he would never have told respondent 
not to do \11e consultalions, or to wall in anticipalion of a patient being discharged. Dr. 
Hu reiterated \o Dr. Shipko lha\ he never told respondent tr.at it would be a good idea 
not to do l11c consultat:ons or that the consultations were unnecessary. 

23. Persecut:on During Resldenc~( Respondent reported \o Dr. Shipl<o tha\ 
he had bee~ treated ha•shly and discriminated against, and tha\ Dr. Bier:-ier was ti'e 
sort of man who enjoyed wielding his power over others and that this was a way of 
showing respondent how much power Dr. Bierner actually had. Dr. Ship\\o reviewed 
wit!1 respondent a number of specific parfonnance Issues raised \n the various letters 
Dr. Bierner had written lo him. Respondent advised Dr. Shipl<o that Peter Roland, 
M.D. would confirrn that the residency was harassing and persecutory. Dr. Bierner had 
referred respondent lo a committee on pra~titioner peer re11iew and assistance. The 
c:1air was Dr. Roland. Responder.\ reported to Dr. Shi?ko thal the comm:ltee seemed 
to unclersta:1cl his situation and were supportive of him. Dr. Shipko spoke with Dr. 
Roland on November 11, 2009. Dr. Rola1id advised Dr. Shipko that the committee 
evaluated \lnpa:reCi physicians anrj "it was felt that Dr . .l<yri w~.s an Impaired physician.". 
Dr. Rolan'I reported \hat there was no remediation lo this h1pairme11t during the per'1od 
that Dr. Roland's committee was investigating the Impairment. Respondent was seen 
by a psychiatrist who opined that his '.mpairment was depression. 

Dr. Shipko also spoke to Vincent Gabriel, M.D. He as\\ed Dr. Gabriel to 
comment upon specific inst<inces relating \o respondent failing asleep in an. 
inappropriate se'.lhg, not b0ing truthful.about assessing an ICU patient for a 
rehabilitation transfer, and interacling with a bum clinic patient in a manner that was 
"so inappropriate that he relieved Dr. Kyrf from clinic care after this incident." Dr. 
Gabriel had very little good \o say about respondent ilnd described the time that he 
swpervised respondent as "very difficult." 

24 The above callaleral inforrnatir)f\ was reported to and relied upon by Dr. 
Shlpko In rendering his opinion In this case. Dr. Shipl<o noted th~t \n his discussions 
v1ith Doctors 8ie.rr~er 1 f\oland and Gabriel 1 he Y.lf\S impressed 'Nlth their att.empts to 
assist respondent "in a nurturing manner rattier tt1an an altitude ol disrespec\ or 
contempt as Dr. Ky 0 i described." As noted earlier, Dr. Shipko felt that the largo gap 
iJetwr;el' the informa~ian provided to him by respondent and the colla~eral sources 
could not simply be ex:;ilained by differing perceptions of the same set ol events. 

25. Dr. Shigko's Cm1clusior,s.. Dr. Shipko found substantial consislency in 
what he was told by collateral sources. He abo found the MMPl-2 results to be 
consistent, albeit minimally helpful. Dr. Sl1ipl10 believes respondent's condition lo be 
rather se:ious, noting: 

tvl'f impression is tt1at lhe delusions had its origin soi-nelime 
prior to Maleh day, but that they are increasing. H"rs 

. 11. 



repeated litigious behaviors concerning unfounded 
accusations of Medicare fraud represents a worrisome 
escalation of his ill~ess. 1~.divldua\s with persecutory 
delusions are often resentful and angry and may resort to 
violence against those thal \hey believe are hw\ing them as 
well as 1Wg3\ion. Behavior can be completely unpredictable. 

Dr. Shipl<o concluded in an "\ME Addendu1n Report'' dated December 4, 2009, 
that respondent may not practice medicine safely In California "even under a 
proba lionary license with specified terms and conditions." This wns Intended to clarify 
earlier langliage in his November 13, 2009 report indicating that respondent was 
"l11able to practice medicine sarety wit~ a full and unrestricted license under any 
conditions in California." 

26. Dr. Shipko. believes that res.pondent is prone to distort information related 
to patient care and is making inappropriate clinical decisions on the basis of the · 
delusional distortions. He believes it is possible that 1espondent "could become violent 
wi'.h coworke~s or completely fail to respond to the needs of a seriol1siy ltl patient 
based on t~ese deillsions. He does not believe respondent's condition is remediable,. 
noting in his Adderdum:. 

Delusional disord:on is no! thought to respond to medication. 
Psychotherapy can be helpful, but In my experience neither 
treatment is particularly effective in getting the patient to 
comprehend that lhey are cleh.1sional. Sometimes the 
condition spontaneously remits, but given the chronicity he 
has shown already, it is most lil\ely \hat this will follow a 
chronic course. 

At hearing, Dr. Shipl\o fu1iher opined that respondent's persecutory.type 
delusion has now extended to include the Board, triggered by lls actian denying 
respondent's application for licensure. Respondent had made numerous Public 
Re:oord Act requests under 'nis father's name lo obtain informa\lon from the Board. Dt. 
s1·1\pl<,o characterized the !angqage contained in some of these lett.ers lo bf1: suggesU\1e 
of grandiosity and paranoia. Dr. Shipko also noled that the number of such requesls 
'NOS indicati11e of a preoccupation consislent with delusional disorder. 

Ps/chiatric Evaluation by Thomas Gies/a, MD. 

27. Respond en! was seen for psychiat~ic examinafon by Thomas K. Ciesl<1, 
M.D. on April 27, 2011. The two met for approximately two and one half hours. Dr. 
Ciesla received his medical degree from Stale Uni11ersity of l~ew York al Buffalo.· H8 
completed a residency in psychiatry al the UCLA Meuropsychialric \nslitute in Los 
Ang9les, and also a fellowship in Soci<1! and Community Psychiatry at UCLA, He is 
board certified in psychiatry, with added qualificatio1's for ncldiclion psychiatry. Dr. 
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Ciesla also holds a masters degree In social psychology, and a Ph.D. from \he 
Soul~ern California Psychoanalytic l;isli\ute. 

Dr. Ciesla has served as president of bot11 the California Psychiatric Association 
and \he Southern California Psycl:ialr'1c Society. He Is an Assis:ant Cli11'ica1, Professor 
of Psychiatry al UCLA. In addition lo engaging 'in private prnclice in psychiatry, he has 
served as an examining psychla:risl for tile City of Los Angeles, Bomd of Pensions, 
a~d for \lie L'..ls Angel~s Unified Schoo; District. He has servej on the ·liaison 
commi1lee for the Board's diversior, progracn, and has testified as an expert witness in 
ma lie rs before the Board. 

28. Dr. Ciesla was provided with the B<lard's Statement of Issues, Dr. 
Sh1pko's N8v0rnber 13 and December 4, 2009 repo1~s. the November 9, 2009 MMPl2 
scoring arid report from Alex Caldwell, Ph.D., a September 6, 2007 psychiatric 
evaluation by Robert Garrett, M.D., ard articles from lhe Dallas Morning News about 
allegations relating to Medicare bilt:ng at the UTS Parl,land Hospital, and separate 
allegations relating to the UTS res!clency program. 

29. Dr. Ciesla opined that respo~dent has no mental condition lhal renders 
hirr, unfit tc practice med:cine. He disagre~d wilh Dr. Shipko's o~inion lhal respondent 
has a delusional disorder. Whi'.e Dr. Ciesla conceded that respondent meets most 
criteria for delusional disorder, he failed lo find any de!usion. On that basis a'or.e Dr. 
Ciesl,3 deterrr,ined tl1at respor.denl cloes not have a delusional disorder. Dr. Ciesla 
explained that there was nothing about respondent's presentation that suggested an 
encapsula\ed de;t;sion system. Dr. Ciesla noted that a "mistaken belief" is not a 
cleiusion. He WOlilcl expect a delusion to ar'.se, or to be created "ou\ of whole cloth." In 
this respect, Dr. Ciesla relied upon col\aleml source malerla! and press ~ccounts about 
UTS b1l'ing irregularities and allegations relating to Medicare Fraud to support h!s 
opinion th8l respondenl was not operating under a false belief about why he was 
placed on probalion or being persecuted over the period of his UTS residency, Dr. 
Cies'a r.oled, for example, lhat respondent's beliefs about billing fraud were shared by 
other serious people. 

A false belie! based on Incorrect inference about external 
reality that is flrrrly suslai1~ed despite Wh8l almost everyone 
else believes and despite what constitutes incontrovertible 
and obvious proof or evidence to the contra:y. The belief is 
not or.e ordinarily accepted by olher members of the 
person's culture or subcul\ure (e.g., it is not an article of 
religious faith.) When a fals8 belief involves a value 
j1.1dgrnent, it is regarded as a delus:on only wren the 
judgment is so extreme as to defy credibility. Delusional 
conviction occurs on a cor.linuurn and can sometimes be 
inferred from an indiviclua:·s behavior. It icl often difficu\i to 
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distinguish betweer. a de!usion and an overval~1ed Idea (in 
which case the lr.dividuai has an llnreasonable belief oc idea 
but does not hold it as iirmly as ls the case with a delusion.). 

(DSM-IV, Glossary of Tech1'cal Terms, Appendix C, p. 765.) 

30. Dr. Ciesl'a als) considered respondent's "very solid academic record" and 
"cfatinguished wor\1" as an undergraduute at U.C. San Diego and as a rnedical student 
at U.C. Irvine Medical School, and his t:aving comp!eted the UTS residency program 
as evid•once that he had no significant psychopathology. Dr. C!estu opined that at the 
time of his exa1·1inslion he would diagnose respondent w\lh mhor depression. tn this 
res~9ct he agreed wi:h the earlier diagnosis by Robert Gar.-ell, MD., whose report Dr. 

· Ciesla considered. in rendering his cpinion. 

31. Respondent had earlier been referred to Or. Garrett by the UTS 
Committee on Practitioner Peer Review & Assistance (COPPRA). He was seen by Dr. 
Garrett on September 7, 2007. · 

Dr. Garrett_diagnosed respondent with "Major Depressive Disorder, single 
episode, severe, w!thoul psychotic reatures." Dr. Garret\ noted in his initial impressions 
lfiat respondent acknowledged signs and symptoms of depression and that "he 
al~rib\Jtes all this to his resentment abou\ the forced nature of the Match system a~d 
his resentment about being matched to Dallas, Texas." Re.spondent reported to Dr. 

· G<:irrett t:'a~ wren he moved to Te:<as he lost his girliriend, his circle of [riends and 
ceac:y access to r:;s [ami:y. Dr. Garrell noted that respondent was sCJcially iscloled and 
withoLll primart support outside of work, and "doing poorly at work." Respondent 
repo:ied tc Dr. Garre\! that \'.e "shut down" when he orrlvecl at UTS and was unable to 
tra:,sfer out "because he d:d poorly at work" and was put on probation in his first six 
months. 

Dr. Garrett made the foltowing treatment recommendations that were 
cornmur.icated to resoondent: 

1. Weei<:y psycnotherapy should be considered a primary 
treatment option, especially given your stated reluctance to 
take psychiatric medication. Either individual or group · 
therapy wou'.d be appropriate. I recommend an ini\ial course. 
of therapy lmting 6 months. \ provided you with several 
options ~11d referral sources [or such therapy. 

2. Treatme:1t with anti~depressant r.'edication may also be 
helpful to you. I provided you with a prescription ior an anti-. 
depressant and a hypnotic. 

3?... Dr. Cies:<1 opined \!'at a diagnosis of del•Jsiona! disorder was neither 
co'ls'stent with Dr. Garrett's findings, nor l'iil.h the MMPl-2 results as reported by Alex 
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B. Ca!dwelt, Ph.D Dr. Caldwell's lvltvlPl-2 report described respondent's profile as 
showing 'a moderate level of anxiety and depression wl\h low moods and open 
complainls of worry, fea1·s, and self-doubts." The profile Indicated "strong underlying 
~e1~ce11Gies lo rationalize hostility, to covertly blame others, and to externalize problems 
away from himself when less depressed." Dr. Ca!dwe\I concluded \hal tre cl:agnoses 
most commonly associa\ecl witil respondent's profile are of depressive and anxiety 
neuroses. 

33. Dr. Ciesla agrees tt\al resporident has engaged i~ inappropriate 
behaviors but lie does not believe sur;h actions arose from a delusion. Rather, Or. 
C1es!a be!ieves it Is more reflective of the desperate nature of respondent and the kind 
of "tone deaf" quality to his personal interactbns wllh others. Building upon the profile 
and treatment considerations contained in Dr. Caldwell's report, Or. Ciesla believes 
that respondent's prognosis and expected response lo short term treatment is good. 
Dr. Cies!a made the following treatment and therapy recommendations at hearing: 

We:I, in view of all of \he \rouble that Or, Kyri has gotten 
himself into and \he !<;ind of tone-deaf quali:y to his 
i",\eradion with other peopl<:, I would want to focus on his 
c8paci\y tc apprehend and resr-ond. appropria'.ely lo affeclive 
cues from people he deals with. I think ii woutrJ be crucial for 
Or. Kyri, going forward, to be able to work comfortably and 
collaboraUvely in 'in inst:tu\ional setting and, perhaps, even 
in a smaller clinic setting · 

Respondent's Testimony 

34. Respondent avers that he W8s placed on probation because of his belief 
that UTS was ccmmittir.g billing fraud and because he was inquiring about transferring 
out of tile program. He explair.ed lha\ although he highlighted his dissatisfaction with 
the Match program on his application to the Board, that that was not the real reasrn1 
wily he believes Ile was placed on probation. Respondent complained to a number of 
8"encies around f\ugust 2009 about.ilis concerns relat\ng to the UTS PIV1&R 
depart1ner.t's practice of engaging in "blind consulia\ions." He described this as when 
a consu:t:n9 medical ~pecia\ly such as PM&R initiates its medical services 011 its own 
unbeknowrist too patient and without being consulted by or being notified by the 
paUer:t's ~are learn of the need fo; its ser-1ices. P~esponclet1l characterized lhis a_s a 
"verv surreplitim:s 1~eans of inserting m1y consulting medical serJice onto the care 
le3m of a given patient." He believes It Is "essentially a trolling expedition by wl1ich a 
given consult service ar\ificia!ly generGites additional billing and income for Parkland 
Hospita: in what is often needless, unwanted, and unauthorized medical services." 

Fl.e:\pondenl believes that word got back lo Dr. Bierner that he was queslioning 
tne propriety of ncr;-physicinn orders for PM&R comu!tations. The lw" me\ on July 13, 
2.805; and Dr. Biemer speci!ical!y asked him why he was not performing consulla\ions 
on what respor.dent believe(J lo be therapy orders. Respondent avers that Dr. Bierner 
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got very ang·y and yelled at him. He avers that Dr. Bierner \old him \ha\ every therapy 
order al Parl<lancl Hospital would corre with a consultation order. Respondent alleges 
that he w;,is inslruc:ed lo do a physiciiln consultation on every the 0apy orller, and to 
alsc bill for an attending (s.ipervising) physician even when \he attending was not 
ores en\ during the consult. Respondent hesitated lo do this out of cor.cern that this 
was dishonest. . 

35. Respondent was placed on prob a lion at UTS from. December 30, 2o'os, 
through October 31, 2007. (See Finding 7.) Dr. Bierner wrote letters to respondent 
over this period, each dela'ling specific concerns relating to re3pondtint's behavior and 
job p01iof'na1ce as a resident, and surnmarizing expectations for him that were· 
necessary in order for him to successfl1lly complete the residency program. Concerns 
expressed by Dr. Biemer on December 30, 2005, included excessive t8rdiness andlor 
absenteeism. unsatlsfaotor/ job perfon'lance, and unetr.ical conduct. The unethical 
conduct related to concerns that respondent had ad'1lsed olher residents to wai\ 
seve:al days before completing a PNl&R consult0iicn. The expectation was that such 
be completed within 24 hours. 

Concerns expresse.(I o~ J•Jne 30, 20C6, included respondent's failure lo assess 
an ICU patient for possible renabi\itation transfer, failL1re to ask for assistance of an 
sttendirg in aporopr.a\a si\uations of medical corrip·:ex·1ty, rece·1ving unsatisfactory 
ratings on l1is inpatient rehabilila~ion l111il evaluation, issues relating to hearing loss ancl 
d'1/th1e drowsiness, and unsa'.isfactory evaluatio;1s from St. Paul Un'versity Hospital 
inpatient rotation. 

Concerns expressed on September 8, 2006, \ncluded delinquenl completion of 
medical records, unsati9facto1y job performance during on csll period, and dr~wsiness 
and fa!iir.g asleep in lectures. Similar concerns were expressed to respondent on 
December 29, 2006. 

0!·1 September 24. 2007, Dr. Biemer rem\nded respondent that he remained on 
probation through October 31, 2007, mid thal he was expected to meet all the lerms of 
ll'o previous probation letlern, and be removed from probation prior to completion cf 
lr·e UTS residency program. 

36. A; hearing. respondent addressed the !T',altors set forth in the several 
\e•ters frorn Dr. Bierner. \-le defended l1imself against most of the crilicisms. wi\h only 
minimal ;y;k:1ow!edgemErnt that ~·e had any performance or behavior issues. He 
ma :'lai~ed that ne "a!'i'n\ys did eve·ytl;ins appropriate:y'' in relat:on to patient 
~Cl13dllations during his resici8'1C'f program, acid also aefencJcci his decisions \O rOl 
provide consulln'.ions ordeced by the program because, in his opinion, the 
consull<1tions were "nol justified." (RT Vol. IV 963:1-21; Vol. V ·\230:1-2.) He admitted 
that he made no similar defense at the lime these sarne matters were brought to his 
attention by CJr. Bierner, noting tha'. he "j!JSt listened" and that he did nol wish to risk his 
career. l·k~ did not pursue the clue process rights specifically afforded him by UTS in 
relation lo his probation. He suggested thnl to do so would require him to br\ng up l1is 
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July 2005 discussions wit\'. Dr. Bierner, something he did nol wish to clo, and which he 
bc!.eves to be the real reason Ile was plnced on probation. 

37. Respondent met with COPPRA, and was referred to Dr. Garret1 on 
Se0tember 7, 2007. (Finding 31.) Respondent denied being told that he r,eeded to 
see~ n·ental health coL111seting. or that he required psychothernpy or rnedicalions. He 
averred that Dr. Garrett did no~ share wilh him his diagnosis of major depression. 
Respondent reversed himself In subseqltenl testimony, sug~;esting that he did book 
and ma~e an appo:ntmer.t for psychotherapy and lha'. he otherwise followed the 
instructions of COPPRA. 

38. Respondent is ClWenlly e!np\oyed as a sec;ur'ty officer at Disneyland. He 
had applied for er.-,ployment with numerous biotech employers, but was questioned 
about his rT\eclical degree and why he was nol working In medic\rie. He pertorms 
volunteer wor'~ as a logistics coordinator for the American R9d Cross. Respondent 
would like ~o work in the field cf spina! cord injury medicine. Ha desires to work with' 
accte patients as tl1ey lesin to regain function, He plans lo reapply to the Spinal Cord 
Injury program at the Stanford University/Palo Atlo Veterans Adm\nislrafion Healt\1 
Systems, or to progran~s with UCI or the Kaiser-Perma1e11te Medical Group. 

39. Respondent's 1~:1ow\edge base, ability and skill in PM~,R are not in 
dispute. Ke'th E. T'msey, M.D., Ph.D., who recorn111e~ded respondent for the Stanford 
fellows'.lip in spi~.al cord m01dicine, testir:ed on respondent's behaif. Dr. Tansey was an 
Assistant Prcfessor ar.d Director of Spinal Cord Injury Program a\'th'e UTS Medical 
Ce1ter cluring respondent's residency, Dr. Tarisey supervised respondent and 
observed him practice as a resiclenl. He noted lhal. respondent was an excelienl 
resider.\ who held himse!f and those ho worked with lo a very high standard. He a~so 
noted that responder.twas "hungry to learn about not only the very practical but also 
th~ theoretical basis when It came to rehabilitation medicine." Dr. Tansey supports 
respondent's ~pplication for licef)sure in California. 

40. Respondent is currently sesi<ing out low-cost psychotherapy in Orange 
County. He is \'t!lling lo accepl nny probationa1y lerrns and cond\tions the Board 
c~ooses to irr,pose on his license. 11e acknowledges thul some of his communications 
w1t;i Board siaff were "ofi-puiling" and tie Is somewhat apologetic. \-le now believes 
past poor behaviors were due to his dissatisfaction with lhe Match program and his 
reaction to b11\i11g irregularities at UTS. He noted that his dissatisfaction impacted his 
ahili~y to trust others a'. UTS and \hat he did not interact witl1 the level of irus\ needed. 
He belkwes this led to hi111 not ir.teracting positively with staff. 

Discuss/en 

4 i. Respondent's appl'cation was denied under Business 8nd PrDlessions 
Cade seelion S20, relating ta practice irnpair:nenl. Section 820 provides: 
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Whenever it appears that any person holding a l'icense, 
certifica~e or permit under this division or under any initiative 
a-:1 referred to in this division may be unable to practice his 
or her profession safely because the licentiate's ability to 
practice is Impaired due to mental illness, or physical illness 
affecting competency, the licensing agency may order the 
licenlia\e lo be examined by one or more physicians and 
surgeons or psychologists designated by the agency. The 
report of the exar'.liners shall be made ava;Jable to the 
licentiate and may be received as direct evidence in 
proceedings conducted pursuant to Section 822.' 

Accordingly, the sole issJe in this case is whether respondent's ability to 
practice med:cine is impaired clue lo mental illness, or physical illness Bffecling 
competency. · 

42. The psrt1es o[fered conflicting evidence in this ma\\er regarding 
resp:>ndent's mental sla'.u_s. Co:-nplainan\ relies upon Dr. Shipko's opinion lha'. 
respondent suffers from a delusional disord0r, persecutory type. Dr. Shipko believes 
this 1'lenlai illness emerged during r0spondsr,l's medical education when he first 
learned a':>oul lhe match system and has been persistent since that time, even 
encompassing the Board's decision lo deny his application for licensure. Dr. Shipko 
opi.1ed that re>Jpondenl h3~ a delusional disorder that ca·.1ses his judgme~l lo be so 
imrmired thal he is not in conlact with reality. He does nol balieve respondent is 
capabie of pracliclrig med'.cine safely because his delusioris of persecution have 
resu lled in aciual palienl neglect in performance of basic responsibilities such as 
performing examina'.ions. Dr. Shipko believes respondent's persecutory delusions 
render him unable to interact properly with colleagues and patients alike, and that 
respondent is L:nable lo. follow instructions, refuses to care for patients at times and 
can exhibit behavioral. extremes towards patients. 

H::.wever, the Board finds Iha! the evidence, including the testimony o( Dr. 
Ciesla, is more persuasive that respondent does not suffer trom delusional disorder. 
Dr. C1csia noled lhal a "misiailen beiie[" i8 not a delusion and that when a dehrnion is 
presenl, one. would expect il lo be created "out of wl1ole clotl1." A delusion is a [a'se 
b?'.ie' based on incorrect inf8rence about external reality that is firmly sust~1ined 
despite what alrnosl everyone.else believes and despite what constitules 
in';ont.ro·vert:blo and obvious proof or evidence lo the contrary. Respondent is very 
lil<ely wrong about why he was placed on probation ar.cl about being persecuted over 
the period of !1is UlS residency. Sul these arnounl lo no m;cre t1·1an m:staken beliefs, 

---- --~---· 

'I. 8uStr·ess and Pro/essior,s Code sect\ons B20 and 822 conlernpial1~ proceedings :nvoi_11ing or.e 
'11~\0 is cur~cr~I}/ Ucon sec!. ;-!owel/er, both u~e S~C;ternenl of ISSlJe~ and the Firs! Arr:erided Slalcrnent of. 
l3~ues n~a~.fl t:1e'je r.i:leqr:Jl\ons In lsnderr, vJlth '.iection 480, 1which n~feronccs acts ··uhlch '1\f done by a 
\icsn1:010 o~ the Dusiries3 :.1f pr~f::i3sio'1 in questio!1 1 wo1J\d te grounds 'er suspens:cr•, Dr revocation cl 
license.' 
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and nol clelusions. Dr. Ciesla noted, for example, that respondent's beliefs about 
. billing frnud we~e sha1·ed by other serious people. 

43. Dr. Ciesla opined that respondent's poor beha11\ors are better exp\ainect 
· by his diagnosis of depression, and by his personality charactaristics and the MMPl-2 
profile reported by Dr. ca:dwell. Sl1cn opinion finds subsla1lial corroboration in the 
rE;>cord, including earlier repo:·ts by other experts received In evidence at the hearing. 
C:or exar1pla, Dr. Caldwell op'!ned that respondent is prone to react with undue anxiety 
and poorly regulated emotions lo minor lhreals to his security. He repo1ied lhat 
respondent has ''s;rorig w1clerlying tendencies to rationalize hostility, lo covertly bl;,rne 
others. and b externalize problem3 away from himself when le~s depressed." The 
Acrninistrat:ve Law Judge (ALJ) for the hea1·ing in this matter made \lie fol:ow!r.g 
findings with respect to respondent's crcclibillly at hearing, to vhich the Board gives 
great weigrt.l He fol111d that Dr. Caldwell's description was an apt description o( much 
of respondent's behaviors complained of over the cotirse of his UTS residency, and 
a!so or the quality of h:s testimony at hearing. He further found that respondent rarely 
ackn6wledged wror.g or a:cep'.ed responslbl\ity for lnappropriute behaviors Dt poor 
perfo'rrnince. The f\U found that, al times, respondent was not forthright. For 
example, he was not honest about being told of Dr. Garrett's diagnosis of major 
depression and his recommendations for treatment. This and other elements of his 
testimony were troubl\ng, regardless of CCl\ISa\ion. The Board Is concerned that lhis 
evidence shows \hal respondent's basic inclination Is to accept little or no 
respons·1bili!y, to blame others and lo externalize problems. However, this is not \\1e 
same thing as having a delus'1on. 

Certain of respondent's behaviors are also better explained b'i a diagnosis of 
depression. Dr. Garrell diagnosed him with Major Depressive Disorder. Respondent 
reported to him that he was very angry about being matched to UTS and that he "shut 
down" when he mrive(! and was unable lo transfer out because he did poorly at wori< 
and was put on probation. Hs reported having no friends and being Isolated, If not 
ostraciz.ed, by the P'ograrn and fellow residents. Importantly, respondent 
acknowledged signs and symptorns of depression and attribuled il to his resentment 
abou~ being n1atched to UTS. Th\3 is all consistent with depreGsion, and not delusional 
disorder. 

44. Delusional d:sorder, if an accurate diagnosis, would not be remediable. 
The non-remediable naturo and chroniclty of.this disease inforrr.ed Dr. Shipko's 
recorn1rendatiori lhat respondent may no\ practice medicine safely in California "even 
uncer ~ probationa:y license wi\h speciried terrn.s and conditions." However, the 
e,1idence did not shew thal respondent suffers frorn a delusior.a! disorder or that 
resporden'.'s condi\ion was nol remediable. On ba!anet\ the e'!idence in this case 

'Government Code sectton ·1 \425.50(b) slates, in µer\inenl part, 'II the tactual basis for the decision 
ir.cludos a determination bascrj suhslamially on tne credibility al a witness, 11·1c statemen: shall icenti!~ 
ary spedlic evidence or the observed demeanor, manner. O( at\i•.uce ol the witness that suppor'.s the 
detorm11alion, ar.d on ;ud:cia' re'liew \he court shall g!ve great weight to the d~tern1iration lo lhe extc~t 
urn rJct•or"l1r.a<:or. ldonli'les r,\1e 0b>er1ed 'lecr.eannr, IT08r.ner, or a•.11:ude ci :he w'lnoss tr.at suppcr:s !t." 
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indicates hal respondent's con:lition may be treated. Dr. Garre'.t recommended 
weel\ly psychotherapy as a primary treatment option, with an init'al course of therapy 
la>ting six months. He also believed anti-depressant medication would be helpful. Dr. 
Calowell's report indicated that diagnoses mos\ commonly associated with 
responden'.'s p~ofile are depressive and anxiety neuroses, with lhe expected response 
to short-term treatment being "relatively good." Dr. Ciesla endorsed these 
recommendations, disagreeing only as to the degree of depress'on. Dr. Ciesla 
recommended psychotherapy more directly rocused on if'lproving rnspondenl's 
cap'1clty t~ apprehend and respond appropriately to affective cues from people he 
clea!s with so tha'. h·c mi9ht work comfor\ably and collaboratively in an institutiorml 
setti1'g or sma!le~ clinic setlings. 

45. Comp\ainant points OLI\ that respondent was repeatedly given opportunity 
lo respond to the many performance Issues raised by Dr. Bierner, and that never once 
did he rahie \he issues about consultations, lac\\ of attending physicians oi fra\1du\enl 
billing practices. Complainant is also troubled that respondent, for the first tin~e at 
hea~ing, suggested that his comments aboL1l the match program were just a "cover 
story" for the real reas:in he was placed on probation. And comp\a!nanl is concerned 
by the fa~I that respondenl did not become a whistle-blower until the wee'' that he 
submitted his application lo the Board in August 2009. Comp\ai11an\ contends that 
regardless of \he root cause: respondent should not be gran\ed a license because he 
has not rnel his bqrdeh of showing that he can practice medicine safely. 
Co111plainani's several conce:ns about respondent's beha'lior:i are warranted .. Indeed, 
respond'3nt's· behaviors may weli be explained by matters beyond his personality 
profile or depression, such as bask character flaws. But the sole issue remains 
whether his ability t:i practice is impairea due lo.mental ilhess. or physical Illness 
a~ecting co"1petency. Beca•Jse the medical evidence In t~,is case does not support a 
finding of delusional disorder, respondent's ability lo practice is not impaired due to 
tha\ mental illness. 

4•3. The evid~nce in this case demons\rates that respondent requires further 
e'1alual'lon and treatment for his condition, lnclliding psychotherapy. At hearing, 
respondent represented lt'.a\ he is wiilincJ to undergo such'lrealmenl and averred t11at 
he was in the process cf seeklng a rnedical provider.· He should nol receive a \\cerise 
until he does so. 

4 7, Besa use respondent's menial heall:h condition (Depression) is 
remedi<Jhle, it is recommencled that he be placed on standard terms of probation with 
tl•e 8oarcl. This ls consistanl witll the reco1nmendalion of ihe Board's meclical 
cor.su.!tanl, Jim ~-luovo, M.D. (See finding 11.) Board oversight of respondent's 
reen:ry irilo ~edical prac~ice is wise given that he l1as not practicecl medicine since 
2000. Probalion s>iould also include a psychiatric evaluation, some form of 
r;sychot;ierapy, a practice monitor, and solo practice prohibilior:. · 
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Lt:G,L\L CONCLUSIONS 

The Burden or Proo( 

1. The Administrati•1e Proced•.ire Act (Gov. Code, §§ 11500 e\ seq) 
provides that Irle burden of proof is upon the applicant seekir.g lie ensure, (Coffin v. 
Dopartmen! of Alcoholic Beverags Control (2006) 139 ca· . ."lpp.41h 4 71, 4 76"4 77 .) 
.Spec:fica!ly, Government Code section 'l 1504 states: 

"A hearing lo dete·rm1ne whether a right, authority, 
1:c:ense, or privilege should be gra:ited, Issued, or 
renewed shail be initiated by filing a statement of issL1es. 
The st<iterr.ent of :ssues shall be a written slatarnent 
spe'ciiying the statutes and rules with wloich the 
respondent must shoi;i compliance by producing proof a( 
/he hoaring and, in addlt:on, any pa~ticular matters that 
have come to the attention of !he init'.ating party and that 
would authorize a denial of the agency action sought." 
(Emphas:s added.) 

2. ''Except as otherwise provided by law, the bl1rden of proofrnquires proof 
by a pre;ionderance o; the evidence." (Evld. Code,§ 115.) 

Gro(lnds fol' Oenial!tssuance of a Certificate on Probation 

3. Under 8Js'ness a:id Professions Code section 480, the Board may deny 
a license of an applicant wh.o has done any act which if done by a llcenUate of \he 
busines'3 or prQfession in question, would be grounds fJr suspension or revoca\ion of 
license. (Bus. & Prof. Code,§ 480, subd. (a)(3).) The act must be subs\Jntia\ly related 
to t!'le :i,ualif\ca~ions, functions or duties of the business or profession for which 
application is made. 

,_t BusinBss and Professions Code section 820 provides: 

Whenever ·1t appears tl1al any person holding a licem1e·, 
certificaie or permit under t~is division.or under any initiative 
ac\ referred to in this d'vision may be unable to practice his 
or her profession sa!ely because the licentiate's ability to 
practice Is 'impaired due to mental illness, or physical iliness 
af1ec\1r.g cornpe\ency, the licensing agency may order the 
licentiate to be examined by one or more physicians and 
surg0ons or psychologists designaled by the agency. The 
report of the examiners shall be made available to the 
licentiate and may be received as direct evidence in 
proceedings conducted pursuant to Section 822. 
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5. Ca:ise exists to deny respo~denl's application for licensure under 
Bueinas3 a:1d Professions' Code sections 480, subdivision (a}: and 820, by reason of 
the mal~ers sat for\h 1n Findings 43 through 47. 

6. Althoug~ grounds for denial exist, the B::iard may still issue a 
p-obationa:y cerlJica•.a on terms and conditior.s of probation. (Bus. & Prof. Code,§ 
2221.) Government Code section 11519(b} provides that: "A st<Jy of exBcutio11 m8y be 
included in the decision or if not included therein may be .Qra:1ted by the agency at any 
t'me before the decision becomes e[fect:ve .. The stay of execution pr::ivided herein may 
be accompa:-iied by an express condition t~at ·respondenl compiy with'specined terms 
·of probation; provided, however, !hat the terms of probation shall be just and 
reasona':i e In the lighl or the findings and decision," 

Pactors Considered in Justification of Issuance of a Probationary Ce1iificale 

7. Protection of the public Is the Board's highos! priority. (Bus, & Prof. 
Code,§ 200'1. 1.) It is for this rcas;in th3t licensure by the Board is not readily granted. 
Qua!if1c'ation for licenswe must be met'' and minimum standards continuously 
satisfied.5 Further, it is expected Iha\ the Board's licensees practice with safely to the 

. pc1bli::;, including prac~icing wilt~oul n'enlal impairments affecting cornpetency. The 
Boarci l1as a compelling need lo proiect !he pub!ic against risk oi harm by physicians 
who may be so ir1paired that they cannot practice medicine safely. 

8. The matters set forth In Findi~gs 41lhro_ugh47, have been considered. 
The evidence in the record indicates that respondent has a rr.ental condition !ha~ Is 
remodiab:s. However, it would not be in the public interest to grant an unrestricted 
license !o res;:>ondent, give:i that the evidence in the record shows that respondent has 
a n1e ntal coridition for wt1ich h·:i has not received treat1nent (r act1.1al Finding 46) a.id he 
has not fu!ly accepted responsibility for his conduct (Fact,1al Findings 36, 37, 43). 
Nevertheless, the balance of tne medical experts in this mat:er expressed tho op'1nion 
that responder.l's condition could be reniediated and lhal he could practice under 
certain conditions. (i'actual Finding 44.) Further, respondent has expressed a 
Wiilingness to accept treatment for his condition und shows some insights into his 
actions. (Fac\ual Finding 40). Consequently, it would not be contrary to the public 
interc:3sl to issue resuondenl a probationary license at th!s time on standard terms of 
probation with tl'e Board, with the additional conditions ~hat he 1mdergo a psychiatric· 
eva:uat:on, partici;:iate in some form of psychotherapy, 11a~e a practice monitor, and 
that \le is prohibited fror.i solo practice. The condition that rnsponrJent undergo a 
psychirJlrie evaluation should be a co0ditio11 precedenl tc his l\cens.c.1re on p1·obaUcn fo' 
flvs years. 

9. Five years' probation is the miriin,um necessary for the Board lo moni'.or 
resporc:.Jnt wilh rospect to the issl:es In this case. The issuance of a probationary 
license wili produce a positive etfecl for respondent and \h0 pLJbiic, in ll1al \he 

---------· 
A BJstncss and Profassiors Code §2080. el seq. 
5 Butiinflss and Protess10Ps Code §2190, el seq 
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ir:ipositio1 of prohalion with terms ano conditions will encourage on-going assessment, 
monitoring, therapy ancl self-reflection for respondent, and ensures the public tha\ \he 
Board has p\1t protections In p'ace to help ensure safe practice. To that end, the Boa~d 
has determined that the following tsrms re~arding probation under the Board's 
Disciplinary Gulde!ines [effective 2011, 11 'Edition) shall apply in this case: 
psychiatric evaluation (as co11dition precedent), psychotherapy, practice monitor, solo 
practice pr.:ihibitio1", notification, supervision of physician assistants, obey all laws, 
quarterly declarations,. general probation requirements, inlerv\ew with the Board or its 
Des:gnee, non-prac'.ice while en probation, completion of probation, violation of 

· probation, license surrender, and probation monitoring costs. The Board has 
de\errninod t:1at these conditions are sufficient to rnee~ the gos! of allowing responden~ 
to practice with safely to the public. This conclusion is based l1pon all of the Factual 
Findings and Legal Conclusions. 

ORDER 

1NJ..!ER2FORE, THE FOLLOWING D"WER is hereby made: 

The applicat:o~ of Lien Jay \\yri for an unrestricted physlcbn's and surgeon's 
certificate is clenied. However, R·~sponde0t shall be Issued a physlc!an's and 
surgeon's ce·tificals on a vobatio11ary bas;s, as described below, upon co01plelion o! 
\ne foliow\ng condition precedent: 

Psychiatric Evaluation. Wit'1in 30 cale~dar clay$ of the effective date of this 
Decision, and on wha'.ever p<:Yiodic basis \hereafter may be required by lhe Board or 
its deslgnee, respondent snail undergo and complete a psychiatric evaluation (and 
psychological test!ng, if deemed necessa;y) by a Board-appointed board certified 
psyctliatrist, who shall consider any information provided by the Board or desi(Jnee and 
any other in:orrnation the psychia'.risl deems relevant, and shall furnish a written 
evaluation report to the Boarcl or its designee. Psychiatric evaluations ·conducted prior 
lo the effective date of lhe Decision shall nol be accepted towar~\s the fulfi!lrnent of this 
reqciiremenl. Respondent shall p<lY the cost of all psychiatric evaluations and 
psychoiogicai testing. 

l"espondent sha'i corr>ply with 811 reslrict'onn or conditions recommended by the 
eva\1ating psychiatrist within '15 Galenclar clays af\er ben~J notif'ted by lhe Board or it3 
designee 

Upo1' i;omp:e'.:on of the condillon precedent abo>1e, Respondent shall be issued 
a protn1\ionmy license as follows: Respondent Lien Jay \\yri shall be issued a 
physician's and s·oirgeon's certificate, the cert;ficate shall be immediately revoked, the · 
revccation shall be stayed, and Flespondent shall be placed on five (5) years' 
probation on the following terms ancl conditions· 
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1. Psychotherapy. Wi~hin sixty (60) calendar days of the effective date of 
this Decis'on, respondent shall submit to the Board or its designee for prior approval 
the name and qualifications or a Ca'ifomia·licensed board certified psychiat~is\ or a 
\ice.1sed psycho'og!st who has doctoral degree in psychology a~d at least five years or 
poslgraduate experience in the diagnosis and treatment of emiJtlonal and mental 
disorders. Upon approval, respondent shall undergo and continue psychotherapy 
treatment, irduding any rnodifications to the frequency or psychotherapy, until the 
Board or its deslgnee deems that no further psy~hotherapy is necessary. The 
psycl1clheraµist shall consider any information provided J)y the 8o~rd or Its designee 
and any other Information the psycholt1erapist deems relevant and shall furnish a 
written evaluation report to the Board or its clesignee. Respondent shall cooperate in 
pro·.1Jd ing the psychotl~erapist a:1y inforria\ion and docurnents the psychotherapist may 
dee:io, per\ine~t. 

R3spondent shall have the treating psychotherapist submit quarterly status 
reports to the Board or its designee. The Board or its designee rnay require 
respondent to undergo psychiatric evaluations by a Board-appointed board certified 
psych!atris'.. If, prior to the cornpk,tion of probation, respondenl is found to be mentally 
unfit to resuMe the practice of medicine without restrictions, t'.1e Board shall reta:n 
continuing iur;sd1ction over respondent's 1'1cense· and the periocl or probation shali be 
extended until lhe Soard d·3termines t~at respondent is mentally fit to resume the 
practice of rnadic\>ie wi:hout restictions. Respondent shall pay the cost of at! · 
psy~hot:->era1JY a~d p>ychiatric evaluations. 

2. Monitoring -Practice. Within 30 calendar days of the effective da\e of 
this Decision, respcr.denl shall s·Jbrnit to the Board or its des!gnee for prior approval as 
a pract:ce mcnitor, the name and ~lmMications of one or more licensed physicians and 
surgeons whose licenses are valid and in good standing, and wl10 are preferably 
American Board of Medical Specialties (ABMS) certified. A monitor shall have no prior 
or cur-rent business or persoria! relatio113hip wilh responclen\, or other relationship that 
co~t!d ro;ia.$orably be expected lo co1npro1nise_ the ability of the n·,011\tcr to render fair 
and unbiased reports to the Boa·d, including bu\ no'. limited \o any form of bar',ering, 
shat\ bo in respondent's fie\d of practice, and must agree lo serve as respondent's 

.1'1\1:nitm f\cS_J)Olldenl shalt pay all[fl()riil<Jring co,;_ ts_. ________ _ 

Tno Board or its designee shall provi\]e the approved monitor with copies of the 
Decision and First Amended Slate111enl or Issues, and a proposed rnor•itoring plan. 
Within 15 calendar days of receipt of ti1e Decision, First Amended Staten1ent of lss"es, 
and proposoc\ monitoring plan. the mon:tor sl1all submit. a signed statemenl that the 
monilcr has read the Decision and First Amended Sta~emen\ of Issues, fully· 
understands the role of a monitor, and agrees or clisagrees with the proposed 
rmni\oring plan. If the rr:onitor disagrees with the proposed monitoring pl311, the 
n:onito~ shall st:bm;t a re'1ised rnonito;ing pla:1 l'lit'n the signed staternenl for approval 
by lhe Board or its designee. 
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Witl1ln 60 calendar days of the effective date of this Decision, a11d cont:nuing 
throughout probation, respondent's pracUce shall be monitored by the approved 
monitor. Respondent shall make all records availabl0 for immediate inspection a11d 
copying on the premises by the monitor at all times during business hours and shall 
retain the records for the en\ire lerm of probatio(l. 

If respondenl falls to obtain approval of a monitor within 60 calendar days of the 
ei'fective date of this Decision, respondent shall receive a notification form the Board or 
its designee to cease the practice of medicine within three (3) calendar days after 
being so notified. Respondent shall cease the practice of medicine until a monitor is 
approved lo provide monitoring responsibility. 

The monitor shall s~1bmit a quarierly written report to tl1e Board or its designee 
which includes an evaluation of respondent's performance, indicating whether 
respondent's practices me wilh!n the standgrds of practice of medicine, and whether 
respondent Is practicing medicine safely. It shal\ be the sole responsibility of 
respondent to ensure \hat the monitor submits the quarterly written reports to the 
Boa-cl o' its deslgnee within 10 calendar days after the encl of the preced'ing quarter. 

If the monitor resigns or is no longer available, respondent shall, within 5 
caler;dar days of sc1ch resignation or unavailability, submit to the Board or its desigriee, 
for prior approval, the name and qualificalions of a replacemer.t monitor who will be 
assuming that responsibility withiri 15 calendm days. If respondent fails to obtain 
approval of a replacement monitor within 60 calendar days of the resig~ation or 
unavailability of the monitor, respondent shali receive a notification frorn the Board O' 

Its deslgnee lo cease ti1e practice of medicine. Within three .(3) calendar days after 
bE)rng so notified, Respondent shall cease the practice of medicine unlil a replacemenl 
monitor Is approved and assumes monitoring responsibility 

In lieu of a monitor, respondent may participate In a professional enhancement 
prograrn equiva!ent to the one offered by the Physician /\ssessment and Clinical 
Educat:on Program a~ the U:iiversity of California, San Diego School of Medicine, that 
includes, at minimum, quarterly chart review, serni-annua\ practice assessment, and 
scrni~annual revie"v o~ professional grov·tth and education. R.esponden\ shall 
parlicipa~e in the professional enhancement program at respondent's expense during 
the term of probation. 

3. Solo Practice Prohibition. f~espondent is prohibited from engaging in 
the solo practice of medicine. Prohibited solo practice inclL1des, \Ju\ is not limited to, a 
pracUce where: 1) respondent merely shares office space with another physician bul 
is not affi'iated for purposes of providing patient care, or 2) respondent Is the sole 
physician pract,tioner at ttiat location. 

25. 

AG00034 



If respo~denl fa'ls to establish a practice with another phys'1cia:1 or secure 
ernployment in an appro;irlate practice selling within 60 calendar days of tl1e effective 
dale of th1s De~ision, respondent shall receive a notification from the Board or its · 
designee to cease the practice of medicine within three (3) calendar days afler being 
so notified, The respondent shall not resume the practice 1.;nli\ an appropriate practice 
setting Is established. 

If, during the course of the probation, \he respond·enl's practice setting changes 
a1~cl lhe resp~1de11\ ls no long~r practicing In a setr1ng in compllan~e with this Decision, 
tne respondent &hall nolify the Board or its designee within 5 calendar days or the 
practice sett.ng change. If respondent fails to establish a practice with another 
physician or secl1re e11p;oyment in an appropriate practice set\ing within 60 calendar 
days of lh•:i p·actice setting change, respondent shall receive a nolification fi'o1n the 
Boa:d or its cl0signee to ceas·::i the practice of medicine with:n three (3) calendar days 
af'.er being so notified, The respondent shall not resume practice until an appropriate 
p:actice setting is established .. 

4, Notification. Prior to establishing a practice with ar'\O;her physlclan or 
secL1r!ng ernployrnect in an appropriate practice setting, respondent shall provide a 
true copy of rhe Decision and First Ainended Statement of Issues to the Chief of Slaff 
or t~e C:iief Executive Officer al el/ery hospital where privileges or membership are 

·extended to resp.ondent, al a~y other facility where responder\\ engages in the practice 
of rr.edicine, Including a!I physician and locum tenens regis~ries or other sirni!ar 
8gencies, to the Chief Executive Ofticer at every insurance carrier which exle11ds 
malpractice insurar.ce coverage to respondent, and to e•1ery part11.er in the prsctice of 
medicine, or prospective e1-:iployer. Respondent shull submit proof of compliance lo 
the B'Jard or its designee wit11m 15 calendar days, This concli~ion shall apply to any 
change in hospitals, other facilities or lnsuranc.e carrier. · 

5. Suporvision of Phvsician Assistants. Du1·ing probation, respondent is 
p ronibitad from supervisinG physic;an assistants. 

6 Obey All Laws Respondent shall obey all federal, stule and local laws,. 
a;I rule» governing the practice of 1T1edici11e In California ancl remain in full compliance 
wit~ ar.y court ordered crirn,nal probation, pafnen~s. and other orcl•:irs. 

7. Quarterly D0c\arations, Respondent shall subrnil quartmly declarations 
under penalty of perju1y on forms provided by the Board, staling whether there has 
been compliance wl'.h all t1·1'" Co'1di\ioi:s of probation, Respondent shall submit 
q•Ja1ierly declarations not la~er than 1Q calendar clays after the end of the preceding 
quarter. 
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8, General Probatio" Reguirements 

Compliance wilh Prob a ti on Unit 
Respondent.shall comply w'th \he Board's probation uni\ and ail terrr.s and 

co:1di'.ions o! \his Decision. 

Address Changes 
Respondonl shall, at a'I ti1T,es, l1eep the Board informed of respondent's 

bl:siness and residence addr!'!sses, email addr!'!ss (if available), and telephone 
number. Changes of such addresses shall be irnmedia~ely comrnunica\ec\ in wrl~ing to 
\he Board or \Is des;gnee. Unc\er no circumstancss shall a post office box serve as an 
address of record, exGepl as allowed by Bus!~ess and Professions Coda section 

. 2021 (b). 

Place of Practice 
l~espondenl f,M\l no\ engage ·in the prac\ice of medicine in respondent's or 

put;ent's pl<;i~e of residence, un'.ess the patient resides in a skilled nurshg facility or 
other similar licensed facility. 

License Renewal 
Responden1 shall maintain a current and renewed California physidan's and 

s'.Jrgeon's license. 

Travel or Resilience Oulsicie California 
f\espondent shall lmmedia\ely inform the Board or its designee, in writing, of · 

travel lo any areas ouls'de l\1e iurisct;ction of Cai:fornia which \asls,or is contemplated 
lo la$(, more than Ltiiny (30) calendar days. 

In llie event respondent should \ea,1e the Stale o'. CaLfornia to reside or to 
practice respondent shall notify the Board or its desigr1ee in writ:ng 30 calendar days 
prior lo the dates of departure and return. 

9. Interview with the Board or Its Designeo. Respondent shall be 
availa\Jle in person upon reqliest for interviews either at respondent's place of 
\Jusir.es3 or at t\·1c probation unit ofr'ce, with or wHhout prior r.olice througl1out the ler111 
of probaUon. 

10. Non-practice While on Probation. Respondent shall notify lhe Board 
or ils clesignee in writing within 15 calendar days ot any periods of non-praGlice lasting 
more tr.an 38 ca!endm days and within 15 cale:idar day3 of respondent's return lo 
p~act.:ce. Mon-practice is def;ned as any r-eriod of lime respondent is no\ praclici~.g 
rnedic'rn> as defined in Sections 2051 and 2052 of \he BL1siness and. Professions 
Code for al leasl 40 hours i.~ a calender montl1 in dimcl pati0n\ care, ciinica: activity or 
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tea8h:ng. or other acti•1i!y as approved by lhe Board A'.I tirne spen: In an \nlensive 
lra\rnng progra~1 wh:cn has been approved by lhe Board or· iis designee shall not be 
considered non·pr~ctice. Practicing 1'11'3dicine In another s\ale oi the United Stales or 
Fed era I junsdiction whi:e on probation wi:h the medical licensing authority of that stale 
or j•.1risd1clio11 shall not be cons'1dered non-practice. A Board-ordered suspension of 
practice shall not be considered as a period of non-practice. 

t n u~e event lhal respondent's period of non-practice while on probation 
ex~ceds 18 calendar mon'.hs, respondent shall successfully complete a clinical training 
program that meets the criteria ol Cond:lion 18 of the current version of the Board's 
"Mamrsl of Model Discipl:r:ary Orders and Dis;:iplina·y GL1idelines" prior to resuming 
the practice of medicine. · 

Respondent's period of non-practice while on probation shali nol exceed two (2) 
year~. 

P0riods of no1-practice viii! nol apply lo the reduction oflhe probationary tarm. 

Periods af non-practice will reliev0 respondent of the responsibility lo comply 
wl\'r. the probationary terms and conditions wilh lhe exception of·lhis condition and the 
lol!owi;,g ten:s ancl cor:ditions of probation: Obey All Laws; and General Probation 
Req~1ire~1er.ts. 

11. Violation of Probation. Faiiure to fu!ly comply with any \orm or 
c01odi:io11 of probation Is a violation of probation. If respondsnt violales probatior< in 
any respecl, the Board, after giving re~pondenl notice and lhe opportunity to be heard, 
may rcvcl1e probatlor. and carry out tho disciplinary orller that was stayed. If an 
f\cr;usation, or Petition lo Revoke Probation, or an Interim Suspension Order is filed 
agairsl respondent during probation, the Board shall have continuing jurisdiction until 

·the rnatler is final, and the period ol probation shall be extended until the matter is 
f!r.at. 

12. Lic<!_nse Surrend~. Following the effective da\e of thi:; Decision, if 
res~on~lenl ceases prr.icticing due to reli:emen~. health reasons or is olherwise unable 
to satisfy he terms and conditions of probation, respondent may reqt:est lo surrender 
nis licG0se. T:1e Board rese"Ves \he right lo evaluate respondent's request and to 
exo,cise its d\scre\ion whether or not lo grant the request, or to take any other action 
deemed apvopriale and reasonable ur.cler t!~c circumstances, Upon formal 
accep:ance of the surrender, respondent shall wi\hin 1o calendar days deliver 
respcnd'CPl's·wa!let and wa:I certificate to ll'e Board or ifs designee and respondent 
sna'I r.o lo~\/cr practice rnec1·~:ne. Respondent will no longer be subject lo lhe term,, 
a1'd conditions cf probation. 11 respondent re-applies for a rnedical license, .the 
application sha!l be tre<ited as a pe\ition for reinstaternenl of a re•JOl1ed certificate. 
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13. Probation Mo11itori11q Costs. Resp~r.dent shall pay the costs 
asso<;iat<"d wit11 probation monitoring each a~d ever; year of probation, ao designated 
by the Boa'ci, which may be adjusted on an anneal basis. Swch cosls shall be payable 
to the Medical Board of Califorr.ia ana delivered to the Board or its designee no \g\er 
than Jan\lary 31 or each calendar year. 

14. Completion of Probation. Respondent shall co111ply with all financial 
obliga\ions (e.g., p'obalion cos~s) not laler than 120 calendar days prior to the 
c:>r"ple\ion of prob3'.ion. Upon s1.1ccessfu! completion of probation, respondent's 
cert'ficate sl18\\ be f~11\y restored. 

Th:s decision shalt become effeclive at 5 p.m. on ~'areo 23, 2012 --· 
IT IS SO ORDERED \his _.1Jn.d..___ day of f"eb•· 11 ,;u:_y ____ , 2012. 

Shelton Duruisseau, Ph.D., Chairperson 
Panel A · 
Medical Board of Calfornia 
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BEFORE THE 
MEDICAL BOARD OF CALIFORNIA 

DEPARTMENT OF CONSUMER AFFAIRS 
ST ATE OF CALIFORNIA 

In the Matter of the Statement of Issues 
Against: 

LIEN JAY KYRI Case No. 20-2010-205464 

OAH No. 2010110370 

Respondent. 

DECISION AFTER NONADOPTION 

This matter was heard before Administrative Law Judge Jonathan Lew, State 
of California, Office of Administrative Hearings on June 13 through 17, 2011, in Los 
Angeles, and on June 22, 2011, in Sacramento, California. 

Complainant Linda K. Whitney was represented by Supervising Deputy 
Attorney General Gloria L. Castro, and Deputy Attorney General Beneth A. Browne. 

Respondent Lien Jay Kyri was present and represented by Daniel H. 
Willick, Attorney at Law. · · 

The case was submitted for decision on June 22, 2011. 

The proposed decision of the administrative law judge was submitted to Panel. 
"A" of the Medical Board of California (hereafter "Board") on August 1, 2011. After due 
consideration thereof, the Board declined to adopt the proposed decision and 
thereafter on October 26, 2011 issued an "Order of Nonadoption of Proposed 
Decision." On November 3, 2011, the Board issued an "Amended Order of 
Nonadoption of Proposed Decision" and subsequently issued on Order Fixing Date for 
Submission of Written Argument. On January 3, 2012, the Board issued a "Notice of 
Hearing for Oral Argument." On January 23, 2012, the Board issued an "Order 
Clarifying Prior Orders of Nonadoption," which provided that the Order dated 
November 3, 2011 superseded and replaced the prior Order dated October 26, 2011. 
On February 2, 2012, oral argument was heard, rulings regarding arguments and the 
taking of additional evidence were made by Administrative Law Judge Catherine Frink 
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on behalf of the Board, and the Board voted on this matter that same day. 

The time for filing written argument in this matter having expired, written 
argument having been filed by both parties and such written argument, together with 
the entire record, including the transcript of said hearing, having been read and 
considered, pursuant to Government Code Section 11517, the Board hereby makes 
the following decision and order: 

FACTUAL FINDINGS 

1. Linda K. Whitney (complainant) is the Executive Director of the Medical 
Board of California (Board), Department of Consumer Affairs. She brought the 
Statement of Issues and First Amended Statement of Issues solely in her official 
capacity. The Statement of Issues and First Amended Statement of Issues were filed 
on July 7, 2010 and June 16, 2011, respectively. Those charging documents both 
alleged that respondent's application was subject to denial pursuant to Sections 820 
and/or 480 of the Business and Professions Code "in that Respondent's ability to 
practice medicine is impaired due to his mental conditions." 

2. On January 16, 2009, the Board received an application for a Physician's 
and Surgeon's License from Lien Jay Kyri (respondent). On January 13, 2009, 
respondent certified under penalty of perjury to the truthfulness of all statements, 
answers and representations in the application. The Board denied the application on 
December 8, 2009, indicating that its denial was based upon a determination that 
respondent "is impaired and unable to practice his/her profession safely," and that he 
has done an "act which if done by a licentiate of the business and profession in 
question, would be grounds for discipline or revocation of license." 
(See Bus. & Prof. Code, §§ 480, subd. (a)(3), 820 and 822.) 

3. By letter to the Board dated February 3, 2010, respondent contested the 
denial of his application and requested a hearing. Respondent timely filed a notice of 
defense in response to the Board's filing and service of the Statement of Issues and 
First Amended Statement of Issues in this matter. 

Education Background 

4. Respondent is age 41. He did his undergraduate studies at Golden 
West College, and at the University of California at San Diego, majoring in 
biochemistry and cell biology. He then applied to and was accepted at the University 
of California at Irvine (UGI) School of Medicine. Respondent took and passed all 
three steps of the United States Medical Licensing Examination, and received his 
Doctor of Medicine from UGI on June 19, 2004. 

Between July 2004 and June 2005, respondent completed an internship in 
internal medicine through the University of California, San Francisco, School of 
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Medicine, at its Fresno program. He then applied for a residency position in Physical 
Medicine and. Rehabilitation (PM&R) and was accepted into the PM&R residency 
program at the University of Texas Southwestern (UTS). He participated in the three­
year UTS residency program between 2005 and 2008. 

5. Respondent completed the UTS residency program in the specialty of 
PM&R on June 30, 2008. He took and passed the written examination to be board 
certified by the American Board of Physical Medicine and Rehabilitation (ABPMR). 
However, he was not eligible to take the oral exCJmination for the ABPMR board 
certification because his application for a Physician's and Surgeon's License was 
denied by the Board. 

Respondent applied to and was accepted into a fellowship training program in 
Spinal Cord Injury (SCI) Medicine at the Stanford University/Palo Alto Vet!'rans 
Administration Health Systems for the 2009/2010 year. He was unable to accept the 
SCI fellowship because a California medical license is required for him to continue as 
a postgraduate fellow in this program. 

Respondent's Application for Licensure 

6. In respondent's January 13, 2009 application for licensure, he was 
asked whether he had ever been placed on probation. He answered in the affirmative. 
He had been placed on probation during his postgraduate training at UTS. 
Respondent participated in the UTS residency in PM&R between July 1, 2005, and 
June 30, 2008. He was on probation for 22 of the 36 months that he was in this 
program. 

7. Probation During Residency. Respondent was initially placed on 
probation from December 30, 2005, to June 30, 2007. Samuel Bierner, M.D., was the · 
UTS Residency Program Director with responsibility over the PM&R residency 
program. By letter dated December 30, 2005, Dr. Bierner advised respondent that he 
was being placed on probation through June 30, 2006, for the following reasons: 
"excessive tardiness and/or absenteeism, unsatisfactory job performance and 
unethical conduct." 

Dr. Bierner and respondent met for a six-month evaluation and counseling 
session on June 30, 2006. Dr. Bierner made a determination to extend respondent's · 

. probation for an additional six months through December 31, 2006. By letter dated 
June 30, 2006, Dr. Bierner detailed seven specific performance areas where he 
believed improvement by respondent was needed. 

Dr. Bierner and respondent met on other occasions to discuss his resident job 
performance. By letter dated December 29, 2006, Dr. Bierner advised respondent that 
he would remain on probation through June 30, 2007. The letter detailed areas where 
Dr. Bierner expected improvements. in respondent's behavior and job performance as 
a condition to respondent's continuation in the UTS residency program. · 

3. 



By letter dated September 24, 2007, Dr. Bierner confirmed that respondent 
remained on probation through October 31, 2007. He warned respondent in that letter 
that "failure to comply with all the terms of my previous instructions to you may 
result in your termination from the residency prior to graduation, which would make 
you ineligible to sit for the American Board of PM&R examination." 

Dr. Bierner wrote a letter on December 26, 2007, to Anthony M. Tarvestad, 
Executive Director of the ABPMR. Dr. Bierner indicated to Mr. Tarvestad that he 
had removed respondent from probationary status, that respondent's "performance, 
attitude, and communication skills have improved," and that he would recommend 
respondent for admission to take the written ABPMR board examination. 

By letter to the Board dated August 31, 2009, Dr. Bierner confirmed that 
respondent was on probation from December 30, 2005, through October 31, 2007. 
He noted: "After Dr. Kyri completed his period of probation, he then successfully 
completed a residency program on June 30, 2008. Subsequent to that, this individual 
successfully passed his written board examination." 

8. Respondent's Written Explanation to the Board. Respondent was 
requested, as a part of the application process, to provide a written explanation for his 
''Yes" response to being on probation. He did so and submitted a seven-page 
separate 
attachment to his application explaining why he believed he was placed on probation 
at UTS. The content, nature and character of this written explanation, in tandem with 
other information received by the Board relating to respondenfs probation, led the 
Board to reject respondent's application over concerns it has related to respondent's 
ability to practice medicine safely and independently. 

Respondent indicated that he was placed on probation "due to my very great 
dissatisfaction, less than enthusiastic attitude, and alleged derisive remarks that were 
overheard toward the residency program." He suggested that he was forced to work 
at the UTS residency program against his wishes, that he did not select UTS as his 
preference to continue his post graduate studies, "nor did I agree to work there of my 
own volition." Respondent was highly critical of the National Residency Matching 
Program (Match) and its resulting assignment of all graduating medical students. The 
process "infuriated" him and he was "not inclined to trust nor have any support for a 
residency system whose moral and ethical judgments I had serious questions and 
concerns about." 

9. Respondent portrayed himself as a victim of the Match program and of 
the UTS residency program director, Dr. Bierner. The following excerpts from his 
written explanation to the Board are indicative of the tenor and tone of his comments: 

In a nation that proclaims the strengths of its freedoms and 
democracy, I did not knowingly enter into a career in Medicine to 
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have my basic rights of freedom and civil liberties stripped away, to 
be abducted half-way across the country to a place I had no desire 
to live in, and be forced to work in a place I had absolutely no · 
confidence in without having in the very least the last word. 
Throughout this entire residency process, I felt as if I were treated 
like a slave or a common criminal, despite the fact that I did not 
deserve to be treated as such. 

The informant was eavesdropping on a private conversation where 
I was expressing my frustrations about how strongly I disagreed 
with how the residency program had exploited and fraudulently 
forced graduating medical students into compulsory, involuntary 
labor contracts through Match assignments .... In my estimation, 
the program director has never been very sympathetic to my plight, 
nor has he, in my estimation, taken any effort to understand 
anything about my point of view about why I did not want to work at 
UT Southwestern nor live in a place not of my own choosing. 

Based on hearsay evidence, Dr. Bierner unilaterally acted in 
placing me on probation, which at the time, effectively stopped 
ongoing efforts I was making to rectify an already difficult living and 
work situation - namely attempting to transfer out of his program 
and move out of the State of Texas. I strongly believe the program 
director imposed this probation to specifically prevent me from 
freely defying and walking away from his program to pursue my 
interests elsewhere. 

The program director acted alone as prosecution, judge and jury in 
implementing this action. 

I strongly feel probation was place [sic] on me as punishment for 
airing my dissatisfaction and as retribution to prevent me from 
freely and willingly. defying and challenging the authority of the 
established residency programs. 

Board Investigation and Referral 

10. Cindi Oseto is a manager and former associate analyst with the Board. 
She was responsible for reviewing respondent's application and obtaining additional 
materials from respondent and the UTS residency program in response to his "Yes" 
answer to having been placed on probation. She prepared a Summary Memorandum 
dated September 28, 2009, and provided this along with respondent's application 
materials to the Board's medical consultant, Jim Nuovo, M.D., for secondary review. 
Dr. Nuovo is a professor and Associate Dean of Student Affairs and Graduate 
Medical Education at the University of California, Davis School of Medicine. It is 
.the Board's practice to have a medical consultant review such materials and provide 
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guidance to the Board on whether and/or how to proceed with an investigation. 

11. Dr. Nuovo prepared an October 1, 2009 memorandum in response to 
Ms. Oseto's request. He identified the "key question" in this matter as whether 
respondent has the ability to practice safely and independently. He did not believe 
respondent should proceed to licensure, citing deficiencies he described as "serious 
and in multiple areas." Dr. Nuovo made the following recommendations for further 

·Board action: 

Dr. Kyri has not convinced me that he is able to demonstrate the ability to 
remediate serious performance deficiencies; particularly the global issues 
of his professionalism which has a clear link to his medical decision 
making, patient care, interpersonal skills and patient safety. His 
professionalism is problematic in multiple domains and the root cause of 
this would need further assessment in order to determine if there is a 
remediable condition. 

[11] " . [iJ] 

This would require a medical and psychiatric assessment in order to 
determine the root cause. If a medical/psychiatric assessment is 
completed and does not have remarkable findings, due to the nature of 
the concerns with integrity, honesty and professionalism I would strongly 
advocate for a probationary license with a practice monitor. 

12. Based upon Dr. Nuovo's recommendations, Ms. Oseto arranged for 
respondent to be seen by Stuart Shipko, M.D., for a psychiatric evaluation. Ms. Oseto 
provided Dr. Shipko with application materials that she described as "essential" to his 
evaluation. In her October 27, 2009 letter to Dr. Shipko, Ms. Oseto noted that senior 
staff had reviewed respondent's application and "agreed that he should undergo a 
psychiatric evaluation to help determine his eligibility for medical licensure." She 
provided three pages of background n,arrative in that same letter. 

Respondent was seen for independent medical (psychiatric) examination by 
Dr. Shipko on November 9, 2009. 

Psychiatric Evaluation by Dr. Shipko 

13. Dr. Shipko attended the University of Michigan Medical School, and 
completed his residency in psychiatry at the University of California, Irvine. He is 
board certified in psychiatry and he has practiced in this area since 1981. Dr. Shipko 
is a Fellow in Consultation and Liaison Psychiatry, which he completed through UCI 
in 1984. He has conducted a number of disability evaluations since 1985, including 
fitness for duty examinations and work as an independent medical examiner. Dr. 
Shipko has performed disability evaluations for the Los Angeles County Employees 
Retirement System, Los Angeles County Department of Social Services, the 
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California Public Employees Retirement System and the Medical Board of California. 
He has performed approximately 10 evaluations for the Board relating to the fitness 
of applicants for licensure. 

14. Ms. Oseto provided Dr. Shipko with all application materials collected by 
the Board, excluding non-essential correspondence between the Board and 
respondent. 1 Dr. Shipko reviewed these materials and met personally with respondent 
for approximately two and a half hours. Dr. Shipko obtained a history of the 
"Illness/Incident" as reported by respondent, as well as respondent's past history. Dr. 
Shipko conducted a mental status examination, and obtained the results of a 
Minnesota Multiphasic Personality lnventory-2 (MMPl-2) administered that same date. 
Following the November 9 examination, Dr. Shipko conducted separate telephone 
interviews with physicians at UTS including Dr. Bierner, Jian Hu, M.D., Vincent Gabriel, 
M.D., and Peter Roland, M.D. He then prepared a written report dated November 13, 
2009, entitled "Independent Medical Examination: Psychiatry" reporting on his findings 
and recommendations to the Board. 

15. Dr. Shipko's diagnostic impressions are that respondent suffers from 
Delusional Disorder, Persecutory Type along Axis I; and Passive Aggressive 
Personality Traits along Axis II. These are with reference to the Diagnostic and 
Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV). The DSM-IV 
characterizes diagnostic features of a Delusional Disorder as follows: 

The essential feature of Delusional Disorder is the presence 
of one or more nonbizarre delusions that persist for at least 1 
month (Criterion A). A diagnosis of Delusional Disorder is 
not given if the individual has ever had a symptom 
presentation that met Criteria A for Schizophrenia (Criterion 
B) .... Apart from the direct impact of the delusions, 
psychosocial functioning is not markedly impaired, and 
behavior is neither obviously odd nor bizarre (Criterion C). If 
mood episodes occur concurrently with the delusions, the 
total duration of these mood episodes is relatively brief 
compared to the total duration of the delusional periods 
(Criterion D). The dE;llusions are not due to the direct 
physiological effects of a substance (e.g., cocaine) or a 
general medical condition (e.g., Alzheimer's disease, 
systemic lupus erythematosus) (Criterion E). 

(DSM-IV, Section 297.1, pp. 323-324.) 

1 Application materials included the Application for Physician's and Surgeon's License and 
supporting documents, respondent's narrative explaining why he was placed on probation at UTS, 
respondent's resume, Certificate of Completion of ACGME/RCPSC Postgraduate Training, nine letters 
from Dr. Bierner, UTS due process policies and procedures, and a UTS Performance Analysis Report. 
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16. Delusions are subdivided according to their content and the predominant 
delusional theme. Dr. Sh1pko opined that the subtype of respondent's Delusional 
Disorder was "persecutory." The DSM-IV defines this as a "delusion in which the 
central theme is that one (or someone to whom one is close) is being attacked, 
harassed, cheated, persecuted, or conspired against." (DSM-IV, Glossary of Technical 
Terms, Appendix C, pp. 765-766.) The DSM-IV narrative description of this particular 
subtype is particularly helpful in this case: 

Persecutory Type. This subtype applies when the central 
theme of the delusion involves the person's belief that he or 
she is being conspired against, cheated, spied on, followed, 
poisoned or drugged, maliciously maligned, harassed, or 
obstructed in the pursuit of long-term goals. Small slights 
may be exaggerated and become the focus of a delusional 
system. The focus of the delusion is often on some injustice 
that must be remedied by legal action ("querulous 
paranoia"), and the affected person may engage in repeated 
attempts to obtain satisfaction by appeal to the courts and 
other government agencies. Individuals with persecutory 
delusions are often resentful and angry and may resort to 
violence against those they believe are hurting them. 

(DSM-IV, Section 297.1, p. 325.) 

17. Dr. Shipko found marked inconsistencies between what was reported to 
him by respondent and what he learned through his interviews with collateral sources, 
some of whom respondent asked Dr. Shipko to contact for confirmation. He 
determined that the "gap between the information provided to me by Dr. Kyri and the 
information from collateral sources is too large to be explained by merely a different 
perception of the same set of events. Dr. Kyri's beliefs of malevolent treatment is 
implausible and is best explained as a delusional disorder, persecutory type. It most 
likely emerged during his medical education when he first learned about the match 
system and has been persistent since that time." 

Dr. Shipko opined that respondent has a delusional disorder that causes his 
judgment, at times, to be so impaired that he is not in contact with reality. He believes 
that respondent is not capable of practicing medicine safely because his delusions of 
persecution "have resulted in poor decision making and actual neglect in performance 
of basic patient care responsibilities such as performing examinations." Dr. Shipko 
further noted that respondent's persecutory delusions render him unable to interact 
properly with colleagues and patients alike. He also believes that respondent is unable 
to follow instructions, refuses to care for patients at times and can exhibit behavioral 
extremes towards patients that were so inappropriate in one case that respondent was 
sent home from a clinic. 
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18. Dr. Shipko's diagnosis and opinions were influenced largely by the 
significant gap and marked inconsistencies between what he was told by respondent, 
and what he learned from others. 

Dr. Shipko's preliminary examination of respondent on November 9, 2009, was 
unremarkable. Respondent's interview and mental status examination were 
appropriate, his mood and affect normal. His thought processes were logical and goal­
directed. He was cooperative and Dr. Shipko observed no clinical anxiety or any 
features suggesting a personality disorder. Dr. Shipko noted: "These sorts of 
interviews are very difficult, and I felt that he responded in a very appropriate way." 
When respondent spoke about the Match program and issues related to his being 
placed on probation at UTS, Dr. Shipko noted that he seemed credible and sounded 
reasonable. Dr. Shipko was not overly concerned about earlier comments made in 
respondent's narrative explanation to the Board about why he was placed on 
probation. (See Finding 9.) Respondent was obviously opposed to the Match program 
and Dr. Shipko considered descriptive references such as being "abducted" as mere 
hyperbole. 

Dr. Shipko completely changed his mind about respondent after collateral 
source verification conversations with Doctors Bierner, Hu, Gabriel and Roland. He 
noted that information provided to him by respondent was all organized around his 
beliefs of persecution - by the Match system as well as the residency program. Dr. 
Shipko opined: "In this case, the delusion relates to Dr. Kyri's belief that he is _being 
persecuted by the Match system and persecuted by his training program. Also he is 
having delusions that his residency is engaging in deliberately fraudulent practices." 

Specifics upon which Dr. Shipko relied and formulated his opinion are set forth 
below. 

19. Match Program. Respondent reported to Dr. Shipko being very upset at 
the loss of choice in what he described as a lottery system, and his being matched with 
a program "he definitely did not want to go to." He did not show up at either "Match 
day" or medical school graduation because he felt like a "beaten dog." Respondent 
reported going "unwillingly" to UTS, and verbalizing his dissent about the Match and 
also about aspects of the UTS residency program that he disliked. Dr. Shipko 
discussed difficulties that respondent had with the Match program with Dr. Bierner. Dr. 
Bierner advised that respondent had interviewed with the school and, in order to be 
accepted, had to have ranked UTS as a residency program to which he wanted to go. 
Dr. Bierner told Dr. Shipko that respondent had a surprising degree of dislike for the 
program and the state of Texas, and that his degree of dissatisfaction was "amazing." 

20. Reasons for Being Placed on Probation. Respondent reported to Dr. 
Shipko that he was placed on probation by Dr. Bierner because of his lack of 
enthusiasm and/or because he was overheard speaking to another resident in the 
program and encouraging this resident to violate a UTS residency program policy. The 
specific policy related to requests for physician consultations which respondent. 
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believed were not legitimate. Respondent noted that other doctors had already issued 
orders for physical therapy or occupational therapy. He believed that these same 
orders were intercepted and transformed into a request for consultation from the 
residents as a "fishing expedition to try and get new patients for the rehabilitation unit." 
Respondent was concerned on different levels. Respondent understood that a 
consultation involved a physician requesting the opinion of another physician for a 
specific purpose and that this was simply not occurring at the UTS residency program. 
He was also concerned that there were an average of about 20 consultations per day, 
with a low of 15, and a high of 30. This volume could not be done easily and "was an 
impossible burden of work." And he was concerned that this practice was instituted 
because it was a lucrative aspect of the residency program. Respondent reported to 
another resident that Dr. Hu had advised him that if he waited a day or two to do these 
consultations, most of these patients would be discharged from the hospital, thereby 
lessening the workload. Respondent believes that another resident, who overheard 
parts of this conversation, reported him to the residency director, Dr. Bierner. 

Respondent told Dr. Shipko that he thought it possible that Dr. Bierner was 
upset because he was threatening a very lucrative part of the residency program and 
because the large number of consultations was billable. He bel.ieves this is why he 
was placed on probation. Respondent also described being placed on probation as 
personal retaliation by Dr. Bierner because he had expressed a dislike of the program. 

21. Dr. Shipko spoke with Dr. Bierner on November 10, 2009, and asked him 
why respondent was placed on probation in the first place. Dr. Bierner indicated that 
respondent was placed on probation for unsatisfactory performance, noting that there 
were complaints from other residents and neurologists, and that there were difficulties 
with professional issues of arriving on time, attendance, follow-through and attention to 
detail. Dr. Bierner acknowledged that there was an issue about respondent telling 
other residents to wait a few days before doing consultations, but he had no idea 
where respondent had gotten that idea. Dr. Bierner indicated that consultations are to 
be performed within 24 hours. He disputed the number of consultations complained of 
by respondent, noting that an average day would have between three to five 
consultations. Dr. Bierner dismissed the higher numbers referenced by respondent as 
"fantasy." · 

Dr. Bierner also indicated that specific requests for consultation were made by 
one doctor to another each time, and that the protocol was to use special forms that 
included physical therapy and occupational therapy, and also a request for PM&R 
evaluation. Dr. Bierner indicated that respondent never complained to him about an 
excessive workload or about the number of consultations he had to perform. Dr. 
Shipko noted that Dr. Bierner was aware that respondent had complained that Dr. 
Bierner was "committing Medicare fraud and stealing consultations." However, Dr. 
Bierner reported to Dr. Shipko that the Texas Medical Board had looked into this and 
determined that the accusations were groundless. 
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22. Dr. Shipko spoke with Jian Hu, M.D. on November 10, 2009. 
Respondent had asked Dr. Shipko to call Dr. Hu to verify his account about why he 
waited to perform the consultations. Dr. Hu said he would never have told respondent 
not to do the consultations, or to wait in anticipation of a patient being discharged. Dr. 
Hu reiterated to Dr. Shipko that he never told respondent that it would be a good idea 
not to do the consultations or that the consultations were unnecessary. 

23. Persecution During Residency. Respondent reported to Dr. Shipko that 
he had been treated harshly and discriminated against, and that Dr. Bierner was the 
sort of man who enjoyed wielding his power over others and that this was a way of 
showing respondent how much power Dr. Bierner actually had. Dr. Shipko reviewed 
with respondent a number of specific performance issues raised in the various letters 
Dr. Bierner had written to him. Respondent advised Dr. Shipko that Peter Roland, 
M.D. would confirm that the residency was harassing and persecutory. Dr. Bierner had 
referred respondent to a committee on practitioner peer review and assistance. The 
chair was Dr. Roland. Respondent reported to Dr. Shipko that the committee seemed 
to understand his situation and were supportive of him. Dr. Shipko spoke with Dr. 
Roland on November 11, 2009. Dr. Roland advised Dr. Shipko that the committee 
evaluated impaired physicians and "it was felt that Dr. Kyri was an impaired physician." 
Dr. Roland reported that there was no remediation to this impairment during the period 
that Dr. Roland's committee was investigating the impairment. Respondent was seen 
by a psychiatrist who opined that his impairment was depression. 

Dr. Shipko also spoke to Vincent Gabriel, M.D. He asked Dr. Gabriel to 
comment upon specific instances relating to respondent falling asleep in an 
inappropriate setting, not being truthful about assessing an ICU patient for a 
rehabilitation transfer, and interacting with a burn clinic patient in a manner that was 
"so inappropriate that he relieved Dr. Kyri from clinic care after this incident." Dr. 
Gabriel had very little good to say about respondent and described the time that he 
supervised respondent as "very difficult." 

24. The above collateral information was reported to and relied upon by Dr. 
Shipko in rendering his opinion in this case. Dr. Shipko noted that in his discussions 
with Doctors Bierner, Roland and Gabriel, he was impressed with their attempts to 
assist respondent "in a nurturing manner rather than an attitude of disrespect or 
contempt as Dr. Kyri described." As noted earlier, Dr. Shipko felt that the large gap 
between the information provided to him by respondent and the collateral sources 

. coli Id not simply be explained by differing perceptions of the same set of events. 

25. Dr. Shipko's Conclusions. Dr. Shipko found substantial consistency in· 
what he was told by collateral sources. He also found the MMPl-2 results to be 
consistent, albeit minimally helpful. Dr. Shipko believes respondent's condition to be 
rather serious, noting: 

My impression is that the delusions had its origin sometime 
prior to Match day, but that they are increasing. His 
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repeated litigious behaviors concerning unfounded 
accusations of Medicare fraud represents a worrisome 
escalation of his illness. Individuals with persecutory 
delusions are often resentful and angry and may resort to 
violence against those that they believe are hurting them as 
well as litigation. Behavior can be completely unpredictable. 

Dr. Shipko concluded in an "IME Addendum Report" dated December 4, 2009, 
that respondent may not practice medicine safely in California "even under a 
probationary license with specified terms and conditions." This was intended to clarify 
earlier language in his November 13, 2009 report indicating that respondent was 
"unable to practice medicine safely with a full and unrestricted license under any 
conditions in California." 

26. Dr. Shipko believes that respondent is prone to distort information related 
to patient care and is making inappropriate clinical decisions on the basis of the 
delusional distortions. He believes it is possible that respondent "could become violent 
with coworkers or completely fail to ·respond to the needs of a seriously ill patient 
based on these delusions. He does not believe respondent's condition is remediable, 
noting in his Addendum:. 

Delusional disorder is not thought to respond to medication. 
Psychotherapy can be helpful, but in my experience neither 
treatment is particularly effective in getting the patient to 
comprehend that they are delusional. Sometimes the 
condition spontaneously remits, but given the chronicity he 
has shown already, it is most likely that this will follow a 
chronic course. 

At hearing, Dr. Shipko further opined that respondent's persecutory-type 
delusion has now extended to include the Board, triggered by its action denying 
respondent's application for licensure. Respondent had made numerous Public 
Record Act requests under his father's name to obtain information from the Board. Dr. 
Shipko characterized the language contained in some of these letters to be suggestive 
of grandiosity and paranoia. Dr. Shipko also noted that the number of such requests 
was indicative of a preoccupation consistent with delusional disorder. · 

Psychiatric Evaluation by Thomas Ciesla, M.D. 

27. Respondentwas seen for psychiatric examination by Thomas K. Ciesla, 
M.D. on April 27, 2011. The two met for approximately two and one half hours. Dr. 
Ciesla received his medical degree from State University of New York at Buffalo. He 
completed a residency in psychiatry at the UCLA Neuropsychiatric Institute in Los 
Angeles, and also a fellowship in Social and Community Psychiatry at UCLA. He is 
board certified in psychiatry, with added qualifications for addiction psychiatry. Dr. 

12. 



Ciesla also holds a masters degree in social psychology, and a Ph.D. from the 
Southern California Psychoanalytic Institute. 

Dr. Ciesla has served as president of both the California Psychiatric Association 
and the Southern California Psychiatric Society. He is an Assistant Clinical Professor 
of Psychiatry at UCLA. In addition to engaging in private practice in psychiatry, he has 
served as an examining psychiatrist for the City of Los Angeles, Board of Pensions, 
and for the Los Angeles Unified School District. He has served on the liaison 
committee for the Board's diversion program, and has testified as an expert witness in 
matters before the Board. 

28. Dr. Ciesla was provided with the Board's Statement of Issues, Dr. 
Shipko's November 13 and December 4, 2009 reports, the November 9, 2009 MMPl2 
scoring and report from Alex Caldwell, Ph.D., a September 6, 2007 psychiatric 
evaluation by Robert Garrett, M.D., and articles from the Dallas Morning News about 
allegations relating to Medicare billing at the UTS Parkland Hospital, and separate 
allegations relating to the UTS residency program. 

29. Dr. Ciesla opined that respondent has no mental condition that renders 
him unfit to practice medicine. He disagreed with Dr. Shipko's opinion that respondent 
has a delusional disorder. While Dr. Ciesla conceded that respondent meets most 
criteria for delusional disorder, he failed to find any delusion. On that basis alone Dr. 
Ciesla defermined that respondent does not have a delusional disorder. Dr. Ciesla 
explained that there was nothing about respondent's presentation that suggested an 
encapsulated delusion system. Dr. Ciesla noted that a "mistaken belief' is not a 
delusion. He would expect a delusion to arise, or to be created "out of whole cloth." In 
this respect, Dr. Ciesla relied upon collateral source material and press accounts about 
UTS billing irregularities and allegations relating to Medicare Fraud to support his 
opinion that respondent was not operating under a false belief about why he was 
placed on probation or being persecuted over the period of his UTS residency. Dr. 
C.iesla noted, for example, that respondent's beliefs about billing fraud were shared by 
other serious people. 

The DSM-IV generally defines a delusion as follows: 

A false belief based on incorrect inference about external 
reality that is firmly sustained despite what almost everyone 
else believes and despite what constitutes incontrovertible 
and obvious proof or evidence to the contrary. The belief is 
not one ordinarily accepted by other members of the 
person's culture or subculture (e.g., it is not an article of 
religious faith.} When a false belief involves a value 
judgment, it is regarded as a delusion only when the 
judgment is so extreme as to defy credibility. Delusional 
conviction occurs on a continuum and can sometimes be 
inferred from an individual's behavior. It is often difficult to 

13. 



distinguish between a delusion and an overvalued idea (in 
which case the individual has an unreasonable belief or idea 
but does not hold it as firmly as is the case with a delusion.). 

(DSM-IV, Glossary of Technical Terms, Appendix C, p. 765.) 

30. Dr. Ciesla also considered respondent's "very solid academic record" and 
"distinguished work" as an undergraduate at U.C. San Diego and as a medical student 
at U.C. Irvine Medical School, and his having completed the UTS residency program 
as evidence that he had no significant psychopathology. Dr. Ciesla opined that at the 
time of his examination he would diagnose respondent with minor depression. In this 
respect he agreed with the earlier diagnosis by Robert Garrett, M.D., whose report Dr. 
Ciesla considered in rendering his opinion. 

31. Respondent had earlier been referred to Dr. Garrett by the UTS 
Committee on Practitioner Peer Review & Assistance (COPPRA). He was seen by Dr. 
Garrett on September 7, 2007. 

Dr. Garrett diagnosed respondent with "Major Depressive Disorder, single 
episode, severe, without psychotic features." Dr. Garrett noted in his initial impressions 
that respondent acknowledged signs and symptoms of depression and that"he 
attributes all this to his resentment about the forced nature of the Match system and 
his resentment about being matched to Dallas, Texas." Respondent reported to Dr. 
Garrett that when he moved to Texas he Jost his girlfriend, his circle of friends and 
ready access to his family. Dr. Garrett noted that respondent was socially isolated and 
without primary support outside of work, and "doing poorly at work." Respondent 
reported to Dr. Garrett that he "shut down" when he arrived at UTS and was unable to 
transfer out "because he did poorly at work" and was put on probation in his first six 
months. 

Dr. Garrett made the following treatment recommendations that were 
communicated to respondent: 

1. Weekly psychotherapy should be considered a primary 
treatment option, especially given your stated reluctance to 
take psychiatric medication. Either individual or group 
therapy would be appropriate. I recommend an initial course 
of therapy lasting 6 months. I provided you with several 
options and referral sources for such therapy. 

2. Treatment with anti-depressant medication may also be 
helpful to you. I provided you with a prescription for an anti­
depressant and a hypnotic. 

32. Dr. Ciesla opined that a diagnosis of delusional disorder was neither 
consistent with Dr. Garrett's findings, nor with the MMPl-2 results as reported by Alex 
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B. Caldwell, Ph.D. Dr. Caldwell's MMPl-2 report described respondent's profile as 
showing "a moderate level of anxiety and depression with low moods and open 
complaints of worry, fears, and self-doubts." The profile indicated "strong underlying 
tendencies to rationalize hostility, to covertly blame others, and to externalize problems 
away from himself when less depressed." Dr. Caldwell concluded that the diagnoses 
most commonly associated with respondent's profile are of depressive and anxiety . 
neuroses. 

33. Dr. Ciesla agrees that respondent has engaged in inappropriate 
behaviors but he does not believe such actions arose from a delusion. Rather, Dr. 
Ciesia believes it is more reflective of the desperate nature of respondent and the kind 
of "tone deaf" quality to his personal interactions with others. Building upon the profile 
and treatment considerations contained in Dr. Caldwell's report, Dr. Ciesla believes 
that respondent's prognosis and expected response to short term treatment is good. 
Dr. Ciesla made the following treatment and therapy recommendations at hearing: 

Well, in view of all of the trouble that Dr. Kyri has gotten 
himself into and the kind of tone-deaf quality to his 
interaction with other people, I would want to focus on his 
capacity to apprehend and respond appropriately to affective 
cues from people he deals with. I think it would be crucial for 
Dr. Kyri, going forward, to be able to work comfortably and 
collaboratively in an institutional setting and, perhaps, even 
in a smaller clinic setting. 

Respondent's Testimony 

34. Respondent avers that he was placed on probation because of his belief 
that UTSwas committing billing fraud and because he was inquiring about transferring 
out of the program. He explained that although he highlighted his dissatisfaction with 
the Match program on his application to the Board, that that was not the real reason 
why he believes he was placed on probation. Respondent complained to a number of 
agencies around August 2009 about his concerns relating to the UTS PM&R 
department's practice of engaging in "blind consultations." He described this as when 
a consulting medical specialty such as PM&R initiates its medical services on its own 
unbeknownst to a patient and without being consulted by or being notified by the 
patient's care team of the need for its services. Respondent characterized this as a 
"very surreptitious means of inserting any consulting medical service onto the care 
team of a given patient." He believes it is "essentially a trolling expedition by which a 
given consult service artificially generates additional billing and income for Parkland 
Hospital in what is often needless, unwanted, and unauthorized medical services." 

Respondent believes that word got back to Dr. Bierner that he was questioning 
the propriety of non-physician orders for PM&R consultations. The two met on July 13, 
2005, and Dr. Bierner specifically asked him why he was not performing consultations 
on what respondent believed to be therapy orders. Respondent avers that Dr. Bierner 
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got very angry and yelled at him. He avers that Dr. Bierner told him that every therapy 
order at Parkland Hospital would come with a consultation order. Respondent alleges 
that he was instructed to do a physician consultation on every therapy order, and to 
also bill for an attending (supervising) physician even when the attending was not 
present during the consult. Respondent hesitated to do this out of concern that this 
was dishonest. 

35. Respondent was placed on probation at UTS from December 30, 2005, 
through October 31, 2007. (See Finding 7.) Dr. Bierner wrote letters to respondent 
over this period, each detailing specific concerns relating to respondent's behavior and 
job performance as a resident, and summarizing expectations for him that were 
necessary in order for him to successfully complete the residency program. Concerns 
expressed by Dr. Bierner on December 30, 2005, included excessive tardiness andfor 
absenteeism, unsatisfactory job performance, and unethical conduct. The unethical 
conduct related to concerns that respondent had advised other residents to wait 
several days before completing a PM&R consultation. The expectation was that such 
be completed within 24 hours. 

Concerns expressed on June 30, 2006, included respondent's failure to assess 
an ICU patient for possible rehabilitation transfer, failure to ask for assistance of an 
attending in appropriate situations of medical complexity, receiving unsatisfactory 
ratings on his inpatient rehabilitation unit evaluation, issues relating to hearing loss and 
daytime drowsiness, and unsatisfactory evaluations from St. Paul University Hospital 
inpatient rotation. 

Concerns expressed on September 8, 2006, included delinquent completion of 
medical records, unsatisfactory job performance during on call period, and drowsiness 
and falling asleep in lectures. Similar concerns were expressed to respondent on 
December 29, 2006. 

On September 24, 2007, Dr. Bierner reminded respondent that he remained on 
probation through October 31, 2007, and that he was expected to meet all the terms of 
the previous probation letters, and be removed from probation prior to completion of 
the UTS residency program. 

36. At hearing, respondent addressed the matters set forth in the several 
letters from Dr. Bierner. He defended himself against most of the criticisms, with only 
minimal acknowledgement that he had any performance or behavior issues. He 
maintained that he "always did everything appropriately" in relation to patient 
consultations during his residency program, and also defended his decisions to not 
provide consultations ordered by the program because, in his opinion, the 
consultations were "not justified." (RT Vol. IV 963:1-21; Vol. V 1230: 1-2.) He admitted 
that he made no similar defense at the time these same matters were brought to his 
attention by Dr. Bierner, noting that he "just listened" and that he did not wish to risk his 
career. He did not pursue the due process rights specifically afforded him by UTS in 
relation to his probation. He suggested that to do so would require him to bring up his 
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July 2005 discussions with Dr. Bierner, something he did not wish to do, and which he 
believes to be the real reason he was placed on probation. 

37. Respondent met with COPPRA, and was referred to Dr. Garrett on 
September 7, 2007. (Finding 31.) Respondent denied being told that he needed to 
seek mental health counseling, or that he required psychotherapy or medications. He 
averred that Dr. Garre.ti did not share with him his diagnosis of major depression. 
Respondent reversed himself in subsequent testimony, suggesting that he did book 
and make an appointment for psychotherapy and that he otherwise followed the 
instructions of COPPRA. 

38. Respondent is currently employed as a security officer at Disneyland. He 
had applied for employment with numerous biotech employers, but was questioned 
about his medical degree and why he was not working in medicine. He performs 
volunteer work as a logistics coordinator for the American Red Cross. Respondent 
would like to work in the field of spinal cord injury medicine. He desires to work with 
acute patients as they learn to regain function. He plans to reapply to the Spinal Cord 
Injury program at the Stanford UniversityfPalo Alto Veterans Administration Health 
Systems, or to programs with UCI or the Kaiser-Permanente Medical·Group. 

39. Respondent's knowledge base, ability and skill in PM&R are not in 
dispute. Keith E. Tansey, M.D., Ph.D., who recommended respondent for the Stanford 
fellowship in spinal cord medicine, testified on respondent's behalf. Dr. Tansey was an 
Assistant Professor and Director of Spinal Cord Injury Program at the UTS Medical 
Center during respondent's residency. Dr. Tansey supervised respondent and 
observed him practice as a resident. He noted that respondent was an excellent 
resident who held himself and those he worked with to a very high standard. He also 
noted that respondent was "hungry to learn about not only the very practical but also 
the theoretical basis when it came to rehabilitation medicine." Dr. Tansey supports 
respondent's application for licensure in California. 

40. Respondent is currently seeking out low-cost psychotherapy in Orange 
County. He is willing to accept any probationary terms and conditions the Board 
chooses to impose on his license. He acknowledges that some of his communications 
with Board staff were "off-putting" and he is somewhat apologetic. He now believes 
past poor behaviors were due to his dissatisfaction with the Match program and his 
reaction to billing irregularities at UTS. He noted that his dissatisfaction impacted his 
ability to trust others at UTS and that he did not interact with the level of trust needed. 
He believes this led to him not interacting positively with staff. 

Discussion 

41. Respondent's application was denied under Business and Professions 
Code section 820, relating to practice impairment. Section 820.provides: 

17. 



Whenever it appears that any person holding a license, 
certificate or permit under this division or under any initiative 
act referred to in this division may be unable to practice his 
or her profession safely because the licentiate's ability to 
practice is impaired due to mental illness, or physical illness 
affecting competency, the licensing agency may order the 
licentiate to be examined by one or more physicians and 
surgeons or psychologists designated by the agency. The 
report of the examiners shall be made available to the 
licentiate and may be received as direct evidence in 
proceedings conducted pursuant to Section 822.2 

Accordingly, the sole issue in this case is whether respondent's ability to 
practice medicine is impaired due to mental illness, or physical illness affecting 
competency. 

42. The parties offered conflicting evidence in this matter regarding 
respondent's mental status. Complainant relies upon Dr. Shipko's opinion that 
respondent suffers from a delusional disorder, persecutory type. Dr. Shipko believes 
this mental illness emerged during respondent's medical education when he first 
learned about the match system and has been persistent since that time, even 
encompassing the Board's decision to deny his application for licensure. Dr. Shipko 
opined that respondent has a delusional disorder that causes his judgment to be so 
impaired that he is not in contact with reality. He does not believe respondent is 
capable of practicing medicine safely because his delusions of persecution have 
resulted in actual patient neglect in performance of basic responsibilities such as 
performing examinations. Dr. Shipko believes respondent's persecutory delusions 
render him unable to interact properly with colleagues and patients alike, and that 
respondent is unable to follow instructions, refuses to care for patients at times and 
can exhibit behavioral extremes towards patients. 

However, the Board finds that the evidence, including the testimony of Dr. 
Ciesla, is more persuasive that respondent does not suffer from delusional disorder. 
Dr. Ciesla noted that a "mistaken belief" is not' a delusion and that when a delusion is 
present, one would expect it to be created "out of whole cloth." A delusion is a false 
belief based on incorrect inference about external reality that is firmly sustained 
despite what almost everyone else believes and despite what constitutes 
incontrovertible and obvious proof or evidence to the contrary. Respondent is very 
likely wrong about why he was placed on probation and about being persecuted over 
the period of his UTS residency. But these amount to no more than mistaken beliefs, 

2 Business and Professions Code sections 820 and 822 contemplate proceedings involving one 
who is currently licensed. However, both the Statement of Issues and the First Amended Statement of 
Issues make these allegations in tandem with section 480, which references acts which "if done by a 
licentiate of the business or profession in question, would be grounds for suspension or revocation of 
license." 
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and not delusions. Dr. Ciesla noted, for example, that respondent's beliefs about 
billing fraud were shared by other serious people. 

43. Dr. Ciesla opined that respondent's poor behaviors are better explained 
by his diagnosis of depression, and by his personality characteristics and the MMP!-2 
profile reported by Dr. Caldwell. Such opinion finds substantial corroboration in the 
record, including earlier reports by other experts received in evidence at the hearing. 
For example, Dr. Caldwell opined that respondent is prone to react with undue anxiety 
and poorly regulated emotions to minor threats to his security. He reported that 
respondent has "strong underlying tendencies to rationalize hostility, to covertly blame 
others, and to externalize problems away from himself when less depressed." The 
Administrative Law Judge (ALJ) for the hearing in this matter made the following 
findings with respect to respondent's credibility at hearing, to which the Board gives 
great weight. 3 He found that Dr. Caldwell's description was an apt description of much 
of respondent's behaviors complained of over the course of his UTS residency, and 
also of the quality of his testimony at hearing. He further found that.respondent rarely 
acknowledged wrong or accepted responsibility for inappropriate behaviors or poor 
performance. The ALJ found that, at times, respondent was not forthright. ·For 
example, he was not honest about being told of Dr. Garrett's diagnosis of major 
depression and his recommendations for treatment. This and other elements of his 
testimony were troubling, regardless of causation. The Board is concerned that this 
evidence shows that respondent's basic inclination is to accept little or no 
responsibility, to blame others and to externalize problems. However, this is not the 
same thing as having a delusion. 

Certain of respondent's behaviors are also better explained by a diagnosis of 
depression. Dr. Garrett diagnosed him with Major Depressive Disorder. Respondent 
reported to him that he was very angry about being matched to UTS and that he "shut 
down" when he arrived and was unable to transfer out because he did poorly at work 
and was put on probation. He reported having no friends and being isolated, if not 
ostracized, by the program and fellow residents. Importantly, respondent 
acknowledged signs and symptoms of depression and attributed it to his resentment 
about being matched to UTS. This is all consistent with depression, and not delusional 
disorder. 

44. Delusional disorder, if an accurate diagnosis, would not be remediable. 
The non-remediable nature and chronicity of.this disease informed Dr. Shipko's 
recommendation that respondent may not practice medicine safely in California "even 
under a probationary license with specified terms and conditions." However, the 
evidence did not show that respondent suffers from a delusional disorder or that 
respondent's condition was not remediable. On balance, the evidence in this case 

3 Government Code section 11425.50(b) states, in pertinent part, "If the factual basis for the decision 
includes a determination based substantially on the credibility of a witness, the statement shall identify 
any specific evidence of the observed demeanor, manner, or attitude of the witness that supports the 
determination, and on judicial review the court shall give great weight to the determinatio.n to the extent 
the determination identifies the observed demeanor, manner, or attitude of the witness that supports it." 
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indicates that respondent's condition may be treated. Dr. Garrett reco'mmended 
weekly psychotherapy as a primary treatment option, with an initial course of therapy 
lasting six months. He also believed anti-depressant medication would be helpful. Dr. 
Caldwell's report indicated that diagnoses most commonly associated with 
respondent's profile are depressive and anxiety neuroses, with the expected response 
to short-term treatment being "relatively good." Dr. Ciesla endorsed these 
recommendations, disagreeing only as to the degree of depression. Dr. Ciesla 
recommended psychotherapy more directly focused on improving respondent's . 
capacity to apprehend and respond appropriately to affective cues from people he 
deals with so that he might work comfortably and collaboratively in an institutional 
setting or smaller clinic settings. 

45. Complainant points out that respondent was repeatedly given opportunity 
to respond to the many performance issues raised by Dr. Biemer, and that never once 
did he raise the issues about consultations, lack of attending physicians or fraudulent 
billing practices. Complainant is also troubled that respondent, for the first time at 
hearing, suggested that his comments about the match program were just a "cover 
story" for the real reason he was placed on probation. And complainant is concerned 
by the fact that respondent did not become a whistle-blower until the week that he 
submitted his application to the Board in August 2009. Complainant contends that 
regardless of the root cause, respondent should not be granted a license because he 
has not met his burden of showing that he can practice medicine safely. 
Complainant's several concerns about respondent's behaviors are warranted. Indeed, 
respondent's behaviors may well be explained by matters beyond his personality 
profile or depression, such as basic character flaws. But the sole issue remains 
whether his ability to practice is impaired due to mental illness, or physical illness 
affecting competency. Because the medical evidence in this case does not support a 
finding of delusional disorder, respondent's ability to practice is not impaired due to 
that mental illness. 

46. The evidence in this case demonstrates that respondent requires further 
evaluation and treatment for his condition, including psychotherapy. At hearing, 
respondent represented that he is willing to undergo such treatment and averred that 
he was in the process of seeking a medical provider. He should not receive a license 
until he does so. 

47. Because respondent's mental health condition (Depression) is 
remediable, it is recommended that he be placed on standard terms of probation with 
the Board. This is consistent with the recommendation of the Board's medical 
consultant, Jim Nuovo, M.D. (See Finding 11.) Board oversight of respondent's 
reentry into medical practice is wise given that he has not practiced medicine since 
2008. Probation should also include a psychiatric evaluation, some form of 
psychotherapy, a practice monitor, and solo practice prohibition. 
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LEGAL CONCLUSIONS 

The Burden of Proof 

1. The Administrative Procedure Act (Gov. Code, §§ 11500 et seq.) 
provides that the burden of proof is upon the applicant seeking licensure. (Coffin v. 
Department of Alcoholic Beverage Control (2006) 139 Cal.App.4th 471, 476-477.) 
Specifically, Government Code section 11504 states: 

"A hearing to determine whether a right, authority, 
license, or privilege should be granted, issued, or 
renewed shall be initiated by filing a statement of issues. 
The statement of issues shall be a written statement 
specifying the statutes and rules with which the 
respondent must show compliance by producing proof at 
the hearing and, in addition, any particular matters that 
have come to the attention of the initiating party and that 
would authorize a denial of the agency action sought." 
(Emphasis added.) 

2. "Except as otherwise provided by law, the burden of proof requires proof 
by a preponderance of the evidence." (Evid. Code,§ 115.) 

Grounds for Denial/Issuance of a Certificate on Probation 

3. . Under Business and Professions Code section 480, the Board may deny 
a license of an applicant who has done any act which if done by a licentiate of the 
business or profession in question, would be grounds for suspension or revocation of 
license. (Bus. & Prof. Code, § 480, subd. (a)(3).) The act must be substantially related 
to the qualifications, functions or duties of the business or profession for which 
application is made. 

4. Business and Professions Code section 820 provides: 

Whenever it appears that any person holding a license, 
certificate or permit under this division 'or under any initiative 
act referred to in this division may be unable to practice his 
or her profession safely because the licentiate's ability to 
practice is impaired que to mental illness, or physical illness 
affecting competency, the licensing agency may order the 
licentiate to be examined by one or more physicians and 
surgeons or psychologists designated by the agency. The 
report of the examiners shall be made available to the 
licentiate and may be received as direct evidence in 
proceedings conducted pursuant to Section 822. 
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5. Cause exists to deny respondent's application for licensure under 
Business and Professions Code sections 480, subdivision (a); and 820, by reason of 
the matters set forth in Findings 43 through 47. 

6. Although grounds for denial exist, the Board may still issue a 
probationary certificate on terms and conditions of probation. (Bus. & Prof. Code, § 
2221.) Government Code section 11519(b) provides that: "A stay of execution may be 
included in the decision or if not included therein may be ,granted by the agency at any 
time before the decision becomes effective. The stay of execution provided herein may 
be accompanied by an express condition that respondent comply with specified terms 

·of probation; provided, however, that the terms of probation shall be just and 
reasonable in the light of the findings and decision." 

Factors Considered in Justification of Issuance of a Probationary Certificate 

7. · Protection of the public is the Board's highest priority. (Bus. & Prof. 
Code, § 2001.1.) It is for this reason that licensure by the Board is not readily granted. 
Qualification for licensure must be met4 and minimum standards continuously 
satisfied.5 Further, it is expected that the Board's licensees practice with safety to the 
public, including practicing without mental impairments affecting competency. The 
Board has a compelling need to protect the public against risk of harm by physicians 
who may be so impaired that they cannot practice medicine safely. 

8. The matters set forth in Findings 41through47, have been considered. 
The evidence in the record indicates that respondent has a mental condition that is 
remediable. However, it would not be in .the public interest to grant an unrestricted 
license to respondent, given that the evidence in the record shows that respondent has 
a mental condition for which he has not received treatment (Factual Finding 46) and he 
has not fully accepted responsibility for his conduct (Factual Findings 36, 37, 43). 
Nevertheless, the balance of the medical experts in this matter expressed the opinion 
that respondent's condition could be remediated and that he could practice under 
certain conditions. (Factual Finding 44.) Further, respondent has expressed a 
willingness to accept treatment for his condition and shows some insights into his 
actions. (Factual Finding 40). Consequently, it would not be contrary to the public 
interest to issue respondent a probationary license at this time on standard terms of 
probation with the Board, with the additional conditions that he undergo a psychiatric 
evaluation, participate in some form of psychotherapy, have a practice monitor, and 
that he is prohibited from solo practice. The condition that respondent undergo a · 
psychiatric evaluation should be a condition precedent to his licensure on probation for 
five years. 

9. Five years' probation is the minimum necessary for the Board to monitor 
respondent with respect to the issues in this case. The issuance of a probationary 
license will produce a positive effect for respondent and the public, in that the 

4 Business and Professions Code §2080, et seq. 
5 Business and Professions Code §2190, et seq 
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imposition of probation with terms and conditions will encourage on-going assessment, 
monitoring, therapy and self-reflection for respondent, and ensures the public that the 
Board has put protections in place to help ensure safe practice. To that end, the Board 
has determined that the following terms re~arding probation under the Board's 
Disciplinary Guidelines [effective 2011, 11 1 Edition] shall apply in this case: 
psychiatric evaluation (as condition precedent}, psychotherapy, practice monitor, solo 

·practice prohibition, notification, supervision of physician assistants, obey all laws, 
quarterly declarations, general probation requirements, interview with the Board or its 
Designee, non-practice while on probation, completion of probation, violation of · 
probation, license surrender, and probation monitoring costs. The Board has 
determined that these conditions are sufficient to meet the goal of allowing respondent 
to practice with safety to the public. This conclusion is based upon all of the Factual 
Findings and Legal Conclusions. 

ORDER 

WHEREFORE, THE FOLLOWING ORDER is hereby made: 

The application of Lien Jay Kyri for an unrestricted physician's and surgeon's 
certificate is denied. However, Respondent shall be issued a physician's and 
surgeon's certificate on a probationary basis, as described below, upon completion of 
the following condition precedent: 

Psychiatric Evaluation. Within 30 calendar days of the effective date of this 
Decision, and on whatever periodic basis thereafter may be required by the Board or 
its designee, respondent shall undergo and complete a psychiatric evaluation (and 
psychological testing, if deemed necessary) by a Board-appointed board certified 
psychiatrist, who shall consider any information provided by the Board or designee and 
any other information the psychiatrist deems relevant, and shall furnish a written 
evaluation report to the Board or its designee. Psychiatric evaluations conducted prior 
to the effective date of the Decision shall not be accepted towards the fulfillment of this 
requirement. Respondent shall pay the cost of all psychiatric evaluations and 
psychological testing. 

Respondent shall comply with all restrictions or conditions recommended by the 
evaluating psychiatrist within 15 calendar days after being notified by the Board or its 
designee. 

Upon completion of the condition precedent above, Respondent shall be issued 
a probationary license as follows: Respondent Lien Jay Kyri shall be issued a 
physician's and surgeon's certificate, the certificate shall be immediately revoked, the 
revocation shall be stayed, and Respondent shall be placed on five (5) years' 
probation on the following terms and conditions: 
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1. Psychotherapy. Within sixty (60) calendar days of the effective date of 
this Decision, respondent shall submit to the Board or its designee for prior approval 
the name and qualifications of a California-licensed board certified psychiatrist or a 
licensed psychologist who has doctoral degree in psychology and at least five years of 
postgraduate experience in the diagnosis and treatment of emotional and mental 
disorders. Upon approval, respondent shall undergo and continue psychotherapy 
treatment, including any modifications to the frequency of psychotherapy, until the 
Board or its designee deems that no further psychotherapy is necessary. The 
psychotherapist shall consider any information provided by the Board or its designee 
and any other information the psychotherapist deems relevant and shall furnish a 
written evaluation report to the Board or its designee. Respondent shall cooperate in 
providing the psychotherapist any information and documents the psychotherapist may 
deem pertinent. 

Respondent shall have the treating psychotherapist submit quarterly status 
reports to the Board or its designee. The Board or its designee may require 
respondent to undergo psychiatric evaluations by a Board-appointed board certified 
psychiatrist. If, prior to the completion of probation, respondent is found to be mentally 
unfit to resume the practice of medicine without restrictions, the Board shall retain 
continuing jurisdiction over respondent's license and the period of probation shall be 
extended until the Board determines that respondent is mentally fit to resume the 
practice of medicine without restrictions. Respondent shall pay the cost of all · 
psychotherapy and psychiatric evaluations. 

2. Monitoring -Practice. Within 30 calendar days of the effective date of 
this Decision, respondent shall submit to the Board or its designee for prior approval as 
a practice monitor, the name and qualifications of one or more licensed physicians and 
surgeons whose licenses are valid and in good standing, and who are preferably 
American Board of Medical Specialties (ABMS) certified. A monitor shall have no prior 
or current business or personal relationship with respondent, or other relationship that 
could reasonably be expected to compromise the ability of the monitor to render fair 
and unbiased reports to the Board, including but not limited to any form of bartering, 
shall be in respondent's field of practice, and must agree to serve as respondent's 
monitor. Respondent shall pay all monitoring costs. 

The Board or its designee shall provide the approved monitor with copies of the 
Decision and First Amended Statement of Issues, and a proposed monitoring plan. 
Within 15 calendar days of receipt of the Decision, First Amended Statement of Issues, 
and proposed monitoring plan, the monitor shall submit a signed statement that the 
monitor has read the Decision and First Amended Statement of Issues, fully 
understands the role of a monitor, and agrees or disagrees with the proposed 
monitoring plan. If the monitor disagrees with the proposed monitoring plan, the 
monitor shall submit a revised monitoring plan with the signed statement for approval 
by the Board or its designee. 
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Within 60 calendar days of the effective date of this Decision, and continuing 
throughout probation, respondent's practice shall be monitored by the approved 
monitor. Respondent shall make all records available for immediate inspection and 
copying on the premises by the monitor at all times during business hours and shall 
retain the records for the entire term of probatiori. 

If respondent fails to obtain approval of a monitor within 60 calendar days of the 
effective date of this Decision, respondent shall receive a notification form the Board or 
its designee to cease the practice of medicine within three (3) calendar days after 
being so notified. Respondent shall cease the practice of medicine until a monitor is 
approved to provide monitoring responsibility. 

The monitor shall submit a quarterly written report to the Board or its designee 
which includes an evaluation of respondent's performance, indicating whether 
respondent's practices are within the standards of practice of medicine, and whether 
respondent is practicing medicine safely. It shall be the sole responsibility of 
respondent to ensure that the monitor submits the quarterly written reports to the 
Board or its designee within 10 calendar days after the end of the preceding quarter. 

If the monitor resigns or is no longer available, respondent shall, within 5 
calendar days of such resignation or unavailability, submit to the Board or its designee, 
for prior approval, the name and qualifications of a replacement monitor who will be 
assuming that responsibility within 15 calendar days. If respondent fails to obtain 
approval of a replacement monitor within 60 calendar days of the resignation or 
unavailability of the monitor, respondent shall receive a notification from the Board or 
its designee to cease the practice of medicine. Within three (3) calendar days after 
being so notified, Respondent shall cease the practice of medicine until a replacement 
monitor is approved and assumes monitoring responsibility. 

In lieu of a monitor, respondent may participate in a professional enhancement 
program equivalent to the one offered by the Physician Assessment and Clinical 
Education Program at the University of California, San Diego School of Medicine, that 
includes, at minimum, quarterly chart review, semi-annual practice assessment, and 
semi-annual review of professional growth and education. Respondent shall 
participate inthe professional enhancement program at respondent's expense during 
the term of probation. 

3. Solo Practice Prohibition. Respondent is prohibited from engaging in 
the solo practice of medicine. Prohibited solo practice includes, but is not limited to, a 
practice where: 1) respondent merely shares office space with another physician but 
is not affiliated for purposes of providing patient care, or 2) respondent is the sole 
physician practitioner at that location. 

25. 



If respondent fails to establish a practice with another physician or secure 
employment in an appropriate practice setting within 60 calendar days of the effective 
date of this Decision, respondent shall receive a notification from the Board or its 
designee to cease the practice of medicine within three (3) calendar days after being 
so notified. The respondent shall not resume the practice until an appropriate practice 
setting is established. 

If, during the course of the probation, the respondent's practice setting changes 
and the respondent is no longer practicing in a setting in compliance with this Decision, 
the respondent shall notify the Board or its designee within 5 calendar days of the 
practice setting change. If respondent fails to establish a practice with another 
physician or secure employment in an appropriate practice setting within 60 calendar 
days of the practice setting change, respondent shall receive a notification from the 
Board or its designee to cease the practice of medicine within three (3) calendar days 
after being so notified. The respondent shall not resume practice until an appropriate 
practice setting is established. 

4. Notification. Prior to establishing a practice with another physician or 
securing employment in an appropriate practice setting, respondent shall provide a 
true copy of the Decision and First Amended Statement of Issues to the Chief of Staff 
or the Chief Executive Officer at every hospital where privileges or membership are 
extended to respondent, at any other facility where respondent engages in the practice 
of medicine, including all physician and locum tenens registries or other similar 
agencies, to the Chief Executive Officer at every insurance carrier which extends 
malpractice insurance coverage to respondent, and to every partner in the practice of 
medicine, or prospective employer. Respondent shall submit proof of compliance to 

. the Board or its designee within 15 calendar days. This condition shall apply to any 
change in hospitals, other facilities or insurance carrier. 

5. Supervision of Physician Assistants. During probation, respondent is 
prohibited from supervising physician assistants. 

6. Obey All Laws. Respondent shall obey all federal, state and local laws, 
all rules governing the practice of medicine in California and remain in full compliance 
with any court ordered criminal probation, payments, and other orders. 

7. Quarterly Declarations. Respondent shall submit quarterly declarations 
under penalty of perjury on forms provided by the Board, stating whether there has 
been compliance with all the conditions of probation. Respondent shall submit 
quarterly declarations not later than 10 calendar days after the end of the preceding 
quarter. 
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8. General Probation Requirements. 

Compliance with Probation Unit 
Respondent shall comply with the Board's probation unit and all terms and 

conditions of this Decision. 

Address Changes 
Respondent shall, at all times, keep the Board informed of respondent's 

business and residence addresses, email address (if available), and telephone 
number. Changes of such addresses shall be immediately communicated in writing to 
the Board or its designee. Under no circumstances shall a post office box serve as an 
address of record, except as allowed by Business and Professions Code section 
2021(b). 

Place of Practice 
Respondent shall not engage in the practice of medicine in respondent's or 

patient's place of residence, unless the patient resides in a skilled nursing facility or 
other similar licensed facility. 

License Renewal 
Respondent shall maintain a current and renewed California physician's and 

surgeon's license. 

Travel or Residence Outside California 
Respondent shall immediately inform the Board or its designee, in writing, of 

travel to any areas outside the jurisdiction of California which lasts, or is contemplated 
to last, more than thirty (30) calendar days. 

In the event respondent should leave the State of California to reside or to 
practice respondent shall notify the Board or its designee in writing 30 calendar days 
prior to the dates of departure and return. 

9. Interview with the Board or Its Designee. Respondent shall be 
available in person upon request for interviews either at respondent's place of 
business or at the probation unit office, with or without prior notice throughout the term 
of probation. 

10. Non-practice While on Probation. Respondent shall notify the Board 
or its designee in writing within 15 calendar days of any periods of non-practice lasting 
more than 30 calendar days and within 15 calendar days of respondent's return to 
practice. Non-practice is defined as any period of time respondent is not practicing 
medicine as defined in Sections 2051 and 2052 of the Business and Professions 
Code for at least 40 hours in a calendar month in direct patient care, clinical activity or 
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teaching, or other activity as approved by the Board. All time spent in an intensive 
training program which has been approved by the Board or its designee shall not be 
considered non-practice. Practicing medicine in another state of the United States or 
Federal jurisdiction while on probation with the medical licensing authority of that state 
or jurisdiction shall not be considered non-practice. A Board-ordered suspension of 
practice shall not be considered as a period of non-practice. 

In the event that respondent's period of non-practice while on probation 
exceeds 18 calendar months, respondent shall successfully complete a clinical training 
program that meets the criteria of Condition 18 of the current version of the Board's 
"Manual of Model Disciplinary Orders and Disciplinary Guidelines" prior to resuming 
the practice of medicine. 

-Respondent's period of non-practice while on probation shall not exceed two (2) 
years. 

Periods of non-practice will not apply to the reduction of the probationary term. 

Periods of non-practice will relieve respondent of the responsibility to comply 
with the probationary terms and conditions with the exception of this condition and the 
following terms and conditions of probation: Obey All Laws; and General Probation 
Requirements. 

11. Violation of Probation. Failure to fully comply with any term or 
condition of probation is a violation of probation. If respondent violates probation in 
any respect, the Board, after giving respondent notice and the opportunity to be heard, 
may revoke probation and carry out the disciplinary order that was stayed. If an 
Accusation, or Petition to Revoke Probation, or an Interim Suspension Order is filed 
against respondent during probation, the Board shall have continuing jurisdiction until 
the matter is final, and the period of probation shall be extended until the matter is 
final. · 

12. License Surrender. Following the effective date of this Decision, if 
respondent ceases practicing due to retirement, health reasons or is otherwise unable 
to satisfy the terms and conditions of probation, respondent may request to surrender 
his license. The Board reserves the right to evaluate respondent's request and to 
exercise its discretion whether or not to grant the request, or to take any other action 
deemed appropriate and reasonable under the circumstances. Upon formal 
acceptance of the surrender, respondent shall within 15 calendar days deliver 
respondent's wallet and wall certificate to the Board or its designee and respondent 
shall no longer practice medicine. Respondent will no longer be subject to the terms 
and conditions of probation. If respondent re-applies for a medical license, the 
application shall be treated as a petition for reinstatement of a revoked certificate. 
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13. Probation Monitoring Costs. Respondent shall pay the costs 
associated with probation monitoring each and every year of probation, as designated 
by the Board, which may be adjusted on an annual basis. Such costs shall be payable 
to the Medical Board of California and delivered to the Board or its designee no later 
than January 31 of each calendar year. 

14. Completion of Probation. Respondent shall comply with all financial 
obligations (e.g., probation costs) not later than 120 calendar days prior to the 
completion of probation. Upon successful completion of probation, respondent's 
certificate shall be fully restored. 

This decision shall become effective at 5 p.m. on March 23, 2012 

IT IS SO ORDERED this ___,,_2...,20.!JJ<l __ day of February '2012. 

:!£ef/k ~ e~·-
Shelton Duruisseau, Ph.D., Chairperson 
Panel A 
Medical Board of California 
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BEFORE THE 
MEDICAL BOARD OF CALIFORNIA 

DEI' ARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

In the Matter of the Statement of Issues ) 
Against: ) 

) 
LIEN JAYKYRI ) 

) 
) 

Respondent. ) 

Case No.: 20-2010-205464 

OAH No.: 2010110370 

ORDER CLARIFYING PRIOR ORDERS OF NONADOPTION 

The Medical Board of California (Board) issued an order ofnonadoption on October 26, 2011 in 
error, which was subsequently amended and corrected in the Board's order entitled "Amended 
Order of Non-Adoption of Proposed Decision" dated November 3, 2011. The Board has since 
received arguments from a party directed at both orders. This order clarifies that the Order dated 
November 3, 2011 supersedes and replaces the prior order dated October 26, 2011. All parties 
should direct both their oral and written arguments to the subject matter and requests described in 
the "Amended Order of Non-Adoption of Proposed Decision" dated November 3, 2011. 
Therefore, any arguments or documents received that were directed at the erroneous order dated 
October 26, 2011 will be returned to the party who submitted it and will not be considered by the 
Board. 

Please remember to serve the opposing party with a copy of all written arguments and any other 
papers you might file with the Board. The mailing address of the Board is as follows: 

Dated: January 23, 2012 

MEDICAL BOARD OF CALIFORNIA 
2005 Evergreen Street, Suite 1200 · 
Sacramento, CA 95815-3831 
Attention: John Y elchak 

.~ (li YAL4d;;a i'4h'-
Shelton Duruisseau, Ph.D., Chairperson 
Panel A 



,BEFORE THE 
MEDICAL BOARD OF CALIFORNIA 

DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

In the Malter of the Statement of Issues 
Against: 

) 
) 
) 
) 
) 
) 

Case No.: 20-2010-205464 

LIEN JAYKYRI 
OAH No.: 2010110370 

Respondent. ) 

AMENDED ORDER OF NON-ADOPTION 
OF PROPOSED DECISION 

The Proposed Decision of the Administrative Law Judge in the abovecentitled matter has 
been non-adopted. A panel of the Medical Board of California (Board) will decide the case 
upon the record, including the transcript and exhibits of the hearing, and upon such written 
argument as the parties may wish to submit, any argument directed to the question of whether the 
proposed Order should be modified. The Board also respectively requests that, in addition to any 
argument that the parties may wish to submit, the parties specifically address the following issue 
in their arguments: whether the evidence, including respondent's testimony explaining his past 
conduct, shows that the respondent has met his burden of proof in demonstrating that he is fit for 
licensure. The parties will be notified of the date for submission of such argument when the 
transcript of the abo.ve-mentioned hearing becomes available. 

To order a copy of the transcript, please contact Star Reporting Services, Inc., 703 Market. 
Street, Suite 1005, San Francisco, CA 94103. Their telephone number is ( 415) 348-0050. To 
order a copy of the exhibits at 10 cents per·page, please submit a written request to this Board. 

In addition to written argument, oral argument will be scheduled if any party files with 
the Board within 20 days from the date of this notice a written request for oral argument. If a 
timely request ls filed, the Board will serve all parties with written notice of the time, date and 

· place for oral argument. Please do not attach to your written argument any documents that are 
not part of the record as they cannot be considered by the Panel. The Board directs the parties 
attention to Title 16 of the California Code of Regulations, sections 1364.30 and 13-64.32 for 
additional requirements regarding the submission of oral and written argument. 

Please remember to serve the opposing party with a copy of your written argument and 
any other papers you might file with the Board. The mailing address of the Board is as follows: 

Dated: November 3 2011. 

MEDICAL BOARD OF CALIFORNIA 
2005 Evergreen Street, Suite 1200 
Sacramento, CA 95 815-3 831 
Attention: John Y elchak 

• 

Shelton Duruisseau, Ph.D., Chairperson 
Panel A 



BEl<'ORE THE 
MEDICAL BOARD OF CALIFORNIA 

DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

In the Matter of the Statement of Issues ) 
Against: ) 

) 
LIEN JAY KYRI ) 

) 
) 
) 
) 

Respondent. ) 

Case No.:' 20-2010-205464 
OAH No.: 2010110370 

ORDER OF NON-ADOPTION 
OF PROPOSED l)ECISION 

The Proposed Decision of the Administrative Law Judge in the above-entitled matter has 
been non-adopted. A panel of the Medical Board of California (Board) will decide the case 
upon the record, including the transcript and exhibits of the hearing, and upon such written 
argument as the parties may wish to submit, including in particular, argument directed to what 
the respondent has done to improve his practice of medicine, as opposed to his charitable 
involvements. The parties will be notified of the date for submission of such argument when the 
transcript of the above-mentioned hearing becomes available. 

To order a copy of the transcript, please contact Star Reporting Services, Inc., 703 Market 
Street, Suite 1005, San Francisco, CA 94103. Their telephone number is (415) 348-0050. To 
order a copy of the exhibits at 10 cents per page, please submit a written request to this Board. 

In addition to written argument, oral argument will be scheduled if any party files with 
the Board within 20 days from the date of this notice a written request for oral argument. If a 
timely request is filed, the Board will serve all parties with written notice of the time, date and 
place for oral argument. Please do not attach to your written argument any documents that are 
not pati of the record as they caimot be considered by the Panel. The Board directs the patiies 
attention to Title 16 of the California Code of Regulations, sections 1364.30 and 1364.32 for 
additional requirements regarding the submission of oral and written ai·gument. 

Please remember to serve the opposing party with a copy of your written argument and 
any other papers you might file with the Board. The mailing address of the Boai·d is as follows: 

MEDICAL BOARD OF CALIFORNIA 
2005 Evergreen Street, Suite 1200 
Sacramento, CA 95815-3831 
(916) 263-2349 
Attention: Jolm Yelchak 

Dated: _o_c_t_o_b_e_r_2_6_,_2_0_11 • 

Shelton Duruisseau, Ph.D., Chairperson 
Panel A 



BEFORE THE 
MEDICAL BOARD OF CALIFORNIA 

DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

In the Matter of the Statement ofissues 
Against: 

LIEN JAY KYRI, M.D. 

Respondent. 

Case No. 20-2010-205464 

OAH No. 2010110370 

PROPOSED DECISION 

This matter was heard before Administrative Law Judge Jonathan Lew, State 
of California, Office of Administrative Hearings on June 13 through 17, 2011, in Los 
Angeles, and on June 22, 2011, in Sacramento, California. 

Complainant Linda K. Whitney was represented by Supervising Deputy 
Attorney General Gloria L. Castro, and Deputy Attorney General Beneth A. Browne. 

Respondent Lien Jay Kyri, M.D. was present and represented by Daniel H. 
Willick, Attorney at Law. 

The case was submitted for decision on June 22, 2011. 

FACTUAL FINDINGS 

1. Linda K. Whitney (complainant) is the Executive Director of the 
Medical Board of California (Board), Department of Consumer Affairs. She brought 
the Statement ofissues and First Amended Statement of Issues solely in her official 
capacity. 

2. On January 16, 2009, the Board received an application for a 
Physician's and Surgeon's License from Lien Jay Kyri, M.D. (respondent). On 
January 13, 2009, respondent certified under penalty of perjury to the truthfulness of 
all statements, answers and representations in the application. The Board denied the 
application on December 8, 2009, indicating that its denial was based upon a 
determination that respondent "is impaired and unable to practice his/her profession 
safely," and tbat he has done an "act which if done by a licentiate of the business and 
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profession in question, would be grounds for discipline or revocation of license." 
(See Bus. & Prof. Code, §§ 480, subd. (a)(3), 820 and 822.) 

3. By letter to the Board dated February 3, 2010, respondent contested the 
denial of his application and requested a hearing. 

Education Background 

4. Respondent is age 41. He did his undergraduate studies at Golden 
West College, and atthe University of California at San Diego, majoring in 
biochemistry and cell biology. He then applied to and was accepted at the University 
of California at Irvine (UCI) School of Medicine. Respondent took and passed all 
three steps of the United States Medical Licensing Examination, and received his 
Doctor of Medicine from UCI on June 19, 2004. 

Between July 2004 and June 2005, respondent completed an internship in 
internal medicine through the University of California, San Francisco, School of 
Medicine, at its Fresno program. He then applied for a residency position in Physical 
Medicine and Rehabilitation (PM&R) and was accepted into the PM&R residency 
program at the University of Texas Southwestern (UTS). He participated in the three­
year UTS residency program between 2005 and 2008. 

5. Respondent completed the UTS residency program in the specialty of 
PM&R on June 30, 2008. He took and passed the written examination to be board 

. certified by the American Board of Physical Medicine and Rehabilitation (ABPMR). 
However, he was not eligible to take the oral examination for the ABPMR board 
certification because his application for a Physician's and Surgeon's License was 
denied by the Board. 

Respondent applied to and was accepted into a fellowship training program in 
Spinal Cord Injury (SCI) Medicine at the Stanford University/Palo Alto Veterans 
Administration Health Systems for the 2009/2010 year. He was unable to accept the 
SCI fellowship because a California medical license is required for him to continue as 
a postgraduate fellow in this program. 

Respondent's Application for Licensure 

6. In respondent's January 13, 2009 application for licensure, he was 
asked whether he had ever been placed on probation. He answered in the affirmative. 
He had been placed on probation during his postgraduate training at UTS. 
Respondent participated in the UTS residency in PM&R between July 1, 2005, and 
June 30, 2008. He was on probation for 22 of the 36 months that he was in this 
program. 

2 

I 
! 



7. Probation Durinl!: Residencv. Respondent was initially placed on 
probation from December 30, 2005, to June 30, 2007. Samuel Bierner, M.D., was the 
UTS Residency Program Director with responsibility over the PM&R residency 
program. By letter dated December 30, 2005, Dr. Bierner advised respondent that he 
was being placed on probation through June 30, 2006, for the following reasons: 
"excessive tardiness and/or absenteeism, unsatisfactory job performance and 
unethical conduct." 

Dr. Bierner and respondent met for a six-month evaluation and counseling 
session on June 30, 2006. Dr. Bierner determined to extend respondent's probation 
for an additional six months through December 31, 2006. By letter dated June 30, 
2006, Dr. Bierner detailed seven specific performance areas where he believed 
improvement by respondent was needed. 

Dr. Bierner and respondent m·et on other occasions to discuss his resident job 
· performance. By letter dated December 29, 2006, Dr. Bierner advised respondent that 

he would remain on probation through June 30, 2007. The letter detailed areas where 
Dr. Bierner expected improvements in respondent's behavior and job performance as 
a condition to respondent's continuation in the UTS residency program. ' 

By letter dated September 24, 2007, Dr. Bierner confirmed that respondent 
remained on probation through October 31, 2007. He warned respondent in that letter 
that "failure to comply with all the terms of my previous instructions to you may 

. result in your termination from the residency prior to graduation, which would make 
you ineligible to sit for the American Board of PM&R examination." 

Dr. Bierner wrote a letter on December 26, 2007, to Anthony M. Tarvestad, 
Executive Director of the ABPMR. Dr. Bierner indicated to Mr. Tarvestad that he 
had removed respondent from probationary status, that respondent's "performance, 
attitude, and communication skills have improved," and that he would recommend 
respondent for admission to take the written ABPMR board examination. 

By letter to the Board dated August 31, 2009, Dr. Bierner confirmed that 
respondent was ori probation from December 30, 2005, through October 31, 2007. 
He noted: "After Dr. Kyri completed his period of probation, he then successfully 
completed a residency program on June 30, 2008. Subsequent to that, this individual 
successfully passed his written board examination." 

8. Respondent's Written Explanation to the Board. Respondent was 
requested, as a part of the application process, to provide a written explanation for his 
"Yes" response to being on probation. He did so and submitted a seven-page separate 
attachment to his application explaining why he believed he was placed on probation · 
at UTS. The content, nature and character of this written explanation, in tandem with 
other information received by the Board relating to respondent's probation, led the 
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Board to reject respondent's application over concerns it has related to respondent's 
ability to practice medicine safely and independently. 

Respondent indicated that he was placed on probation "due to my very great 
dissatisfaction, less than enthusiastic attitude, and alleged derisive remarks that were 
overheard toward the residency program." He suggested that he was forced to work 
at the UTS residency program against his wishes, that he did not select UTS as his 
preference to continue his post graduate studies, "nor did I agree to work there of my 
own volition." Respondent was highly critical of the National Residency Matching 
Program (Match) and its resulting assignment of all graduating medical students. The 
process "infuriated" him and he was "not inclined to trust nor have any support for a 
residency system whose moral and ethical judgments I had serious questions and 
concerns about." 

9. Respondent portrayed himself as a victim of the Match program and of 
the UTS residency program director, Dr. Bierner. The following excerpts from his 
written explanation to the Board are indicative of the tenor and tone of his comments: 

In a nation that proclaims the strengths of its freedoms and 
democracy, I did not knowingly enter into a career in Medicine 
to have my basic rights of freedom and civil liberties stripped 
away, to be abducted half-way across the country to a place I 
had no desire to live in, and be forced to work in a place I had 
absolutely no confidence in without having in the very least the 
last word. Throughout this entire residency process, I felt as ifI 
were treated like a slave or a common criminal, despite the fact 
that I did not deserve to be treated as such. 

The informant was eavesdropping on a private conversation 
where I was expressing my frustrations about how strongly I 
disagreed with how the residency program had exploited and 
fraudulently forced graduating medical students into 
compulsory, involuntary labor contracts through Match 
assignments. . . . In my estimation, the program director has 
never been very sympathetic to my plight, nor has he, in my 
estimation, taken any effort to understand anything about my 
point of view about why I did not want to work at UT 
Southwestern nor live in a place not of my own choosing. 

Based on hearsay evidence, Dr. Bierner unilaterally acted in 
placing me on probation, which at the time, effectively stopped 
ongoing efforts I was making to rectify an already difficult 
living and work situation - namely attempting to transfer out of 
his program and move out of the State of Texas. I strongly 
believe the program director imposed this probation to 
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specifically prevent me from freely defying and walking away 
from his program to pursue my interests elsewhere. 

The program director acted alone as prosecution, judge and jury 
in implementing this action. 

I strongly feel probation was place [sic] on me as punishment 
for airing my dissatisfaction and as retribution to prevent me 
from freely and willingly defying and challenging the authority 
of the established residency programs. 

Board Investigation and Referral 

I 0. Cindi Oseto is a manager and fo1mer associate analyst with the Board. 
She was responsible for reviewing respondent's application and obtaining additional 
materials from respondent and the UTS residency program in response to his "Yes" 
answer to having been placed on probation. She prepared a Summary Memorandum 
dated September 28, 2009, and provided this along with respondent's application 
materials to the Board's medical consultant, Jim Nuovo, M.D., for secondary review. 
Dr. Nuovo is a professor and Associate Dean of Student Affairs and Graduate 
Medical Education at the University of California, Davis School of Medicine. It is 
the Board's practice to have a medical consultant review such materials and provide 
guidance to the Board on whether and/or how to proceed with an investigation. 

11. Dr. Nuovo prepared an October 1, 2009 memorandum in response to 
Ms. Oseto's request. He identified the "key question" in this matter as whether 
respondent has the ability to practice safely and independently. He did not believe 
respondent should proceed to licensure, citing deficiencies be described as "serious 
and in multiple areas." Dr. Nuovo made .the following recommendations for furtl1er 
Board action: 

Dr. Kyri has not convinced me that he is able to 
demonstrate the ability to remediate serious performance 
deficiencies; particularly the global issues of his 
professionalism which has a clear link to his medical 
decision making, patient care, interpersonal skills and 
patient safety .. His professionalism is problematic in 
multiple domains and the root cause of this would need 
further assessment in order to determine if there is a 
remediable condition. 

[1] ... [~] 

This would require a medical and psychiatric assessment 
in order to determine the root cause. If a 
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medical/psychiatric assessment is completed and does 
not have remarkable findings, due to the nature of the 
concerns with integrity, honesty and professionalism I 
would strongly advocate for a probationary license with 
a practice monitor. 

12. Based upon Dr. Nuovo's recommendations, Ms. Oseto arranged for 
respondent to be seen by Stuart Shipko, M.D., for a psychiatric evaluation. Ms. Oseto 
provided Dr. Shipko with application materials that she described as "essential" to his 
evaluation. In her October 27, 2009 letter to Dr. Shipko, Ms. Oseto noted that senior 
staff had reviewed respondent's application and "agreed that he should undergo a 
psychiatric evaluation to help determine his eligibility for medical licensure." She 
provided three pages of background narrative in that same letter. 

Respondent was seen for independent medical (psychiatric) examination by 
Dr. Shipko on November 9, 2009. 

Psychiatric Evaluation by Dr. Shipko 

13. Dr. Shipko attended the University of Michigan Medical School, and 
completed his residency in psychiatry at the University of California, Irvine. He is 
board certified in psychiatry and he has practiced in this area since 1981. Dr. Shipko 
is a Fellow in Consultation and Liaison Psychiatry, which he completed through UCI 
in 1984. He has conducted a number of disability evaluations since 1985, including 
fitness for duty examinations and work as an independent medical examiner. Dr. 
Shipko has performed disability evaluations for the Los Angeles County Employees 
Retirement System, Los Angeles County Department of Social Services, the 
California Public Employees Retirement System and the Medical Board of California. 
He has performed approximately 10 evaluations for the Board relating to the fitness 
of applicants for licensure. 

14. Ms. Oseto provided Dr. Shipko with all application materials collected 
by the Board, excluding non-essential correspondence between the Board and 
respondent. 1 Dr. Shipko reviewed these materials and met personally with respondent 
for approximately two and a half hours. Dr. Shipko obtained a history of the 
"Illness/Incident" as reported by respondent, as well as respondent's past history. Dr. 
Shipko conducted a mental status examination, and obtained the results of a 
Mi1111esota Multiphasic Personality Inventory-2 (MMPI-2) administered that same 

' Application materials included the Application for Physician's and 
Surgeon's License and suppo1ting documents, respondent's narrative explaining why 
he was placed on probation at UTS, respondent's resume, Certificate of Completion 
of ACGME/RCPSC Postgraduate Training, nine letters from Dr. Bierner, UTS due 
process policies and procedures, and a UTS Performance Analysis Report. 
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date. Following the November 9 examination, Dr. Shipko conducted separate 
telephone interviews with physicians at UTS including Dr. Bierner, Jian Hu, M.D., 
Vincent Gabriel, M.D., and Peter Roland, M.D. He then prepared a written report 
dated November 13, 2009, entitled "Independent Medical Examination: Psychiatry" 
reporting on his findings and recommendations to the Board. 

15. Dr. Shipko's diagnostic impressions are that respondent suffers from 
Delusional Disorder, Persecutory Type along Axis I; and Passive Aggressive 
Personality Traits along Axis II. These are with reference to the Diagnostic and 
Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV). 

The DSM-IV characterizes diagnostic features of a Delusional Disorder as 
follows: 

The essential feature of Delusional Disorder is the 
presence of one or more nonbizarre delusions that persist 
for at least I month (Criterion A). A diagnosis of 
Delusional Disorder is not given if the individual has 
ever had a symptom presentation that met Criteria A for 
Schizophrenia (Criterion B) .... Apart from the direct 
impact of the delusions, psychosocial functioning is not 
markedly impaired, and behavior is neither obviously 
odd nor bizarre (Criterion C). If mood episodes occur 
concurrently with the delusions, the total duration of 
these mood episodes is relatively brief compared to the 
total duration of the delusional periods (Criterion D). 
The delusions are not due to the direct physiological 
effects of a substance (e.g., cocaine) or a general medical 
condition (e.g., Alzheimer's disease, systemic lupus 
erythematosus) (Criterion E). 

(DSM-IV, Section 297.1, pp. 323-324.) 

16. Delusions are subdivided according to their content and the 
predominant delusional theme. Dr. Shipko opined that the subtype of respondent's 
Delusional Disorder was "persecutory." The DSM-IV defines this as a "delusion in 
which the central theme is that one (or someone to whom one is close) is being 
attacked, harassed, cheated, persecuted, or conspired against." (DSM-IV, Glossary of 
Teclmical Terms, Appendix C, pp. 765-766.) The DSM-IV narrative description of 

·this particular subtype is particularly helpful in this case: 

Persecutory Type. This subtype applies when the 
central theme of the delusion involves the person's belief 
that he or she is being conspired against, cheated, spied 
on, followed, poisoned or drugged, maliciously 
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maligned, harassed, or obstructed in the pursuit of long­
term goals. Small slights may be exaggerated and 
become the focus of a delusional system. The focus of 
the delusion is often on some injustice that must be 
remedied by legal action ("querulous paranoia"), and the 
affected person may engage in repeated attempts lo 
obtain satisfaction by appeal to the courts and other 
government agencies. Individuals with persecutory 
delusions are often resentful and angry and may res01i to 
violence against those they believe are hutiing them. 

(DSM-JV, Section 297.1, p. 325.) 

17. Dr. Shipko found marked inconsistencies between what was reported to 
him by respondent and what he learned through his interviews with collateral sources, 
some of whom respondent asked Dr. Shipko to contact for confirmation. He 
determined that the "gap between the information provided to me by Dr. Kyri and the 
information from collateral sources is too large to be explained by merely a different 
perception of the same set of events. Dr: Kyri 's beliefs of malevolent treatment is · 
implausible and is best explained as a delusional disorder, persecutory type. It most 
likely emerged during his medical education when he first learned about the match 
system and has been persistent since that time." 

Dr. Shipko opined that respondent has a delusional disorder that causes his 
judgment, at times, to be so impaired that he is not in contact with reality. He 
believes that respondent is not capable of practicing medicine safely because his 
delusions of persecution "have resulted in poor decision making and actual neglect in 
performance of basic patient care responsibilities such as performing examinations." 
Dr. Shipko further noted that respondent's persecutory delusions render him unable to 
interact properly with colleagues and patients alike. He also believes that respondent 
is unable to follow instructions, refuses to care for patients at times and can exhibit 
behavioral extremes towards patients that were so inappropriate in one case that 
respondent was sent home from a clinic. 

18. Dr. Shipko's diagnosis and opinions were influenced largely by the 
significant gap and marked inconsistencies between what he was told by respondent, 
and what he learned from others. 

Dr. Shipko's preliminary examination of respondent on November 9, 2009, 
was unremarkable. Respondent's interview and mental status examination were 
appropriate, his mood and affect normal. His thought processes were logical and 
goal-directed. He was cooperative and Dr. Shipko observed no clinical anxiety or any 
features suggesting a personality disorder. Dr. Shipko noted: "These sorts of 
interviews are very difficult, and I felt that he responded in a very appropriate way." 
When respondent spoke about the Match program and issues related to his being 
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placed on probation at UTS, Dr. Shipko noted that he seeme? credible and soun~ed 
reasonable. Dr. Shipko was not overly concerned about earlier comments made m 
respondent's narrative explanation to the Board about why he was placed on 
probation. (See Finding 9.) Respondent was obviously opposed to the Match 
program and Dr. Shipko considered descriptive references such as being "abducted" 
as mere hyperbole. 

Dr. Shipko completely changed his mind about respondent after collateral 
source verification conversations with Doctors Bierner, Hu, Gabriel and Roland. He 
noted that information provided to him by respondent was all organized around his 
beliefs of persecution - by the Match system as well as the residency program. Dr. 
Shipko opined: "In this case, the delusion relates to Dr. Kyri's belief that he is being 
persecuted by the Match system and persecuted by his training program. Also he is 
having delusions that his residency is engaging in deliberately fraudulent practices." 

Specifics upon which Dr. Shipko relied and formulated his opinion are set 
forth below. 

19. Match Program. Respondent reported to Dr. Shipko being very upset at 
the loss of choice in what he described as a lottery system, and his being matched 
with a program "he definitely did not want to go to." He did not show up at either 
"Match day" or medical school graduation because he felt like a "beaten dog." 
Respondent reported going "unwillingly" to UTS, and verbalizing his dissent about 
the Match and also about aspects of the UTS residency program that he disliked. 

Dr. Shipko discussed difficulties that respondent had with the Match program 
with Dr. Bierner. Dr. Bierner advised that respondent had interviewed with the 
school and, in order to be accepted, had to have ranked UTS as a residency program 
to which he wanted to go. Dr. Biemer told Dr. Shipko that respondent had a 
surprising degree of dislike for the program and the state of Texas, and that his degree 
of dissatisfaction was "amazing." 

20. Reasons for Being Placed on Probation. Respondent reported to Dr. 
Shipko that he was placed on probation by Dr. Bierner because of his lack of 
enthusiasm and/or because he was overheard speaking to another resident in the 
program and encouraging this resident to violate a UTS residency program policy. 
The specific policy related to requests for physician consultations which respondent 
believed were not legitimate. Respondent noted that other doctors had already issued 
orders for physical therapy or occupational therapy. He believed that these same 
orders were intercepted and transformed into a request for consultation from the 
residents as a "fishing expedition to try and get new patients for the rehabilitation 
unit." Respondent was concerned on different levels. Respondent understood that a 
consultation involved a physician requesting the opinion of another physician for a 
specific purpose and that this was simply not occurring at the UTS residency 
program. He was also concerned that there were an average of about 20 consultations 
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per day, with a low of 15, and a high of 30. This volume could not be done easily and 
"was an impossible burden of work." And he was concerned that this practice was 
instituted because it was a lucrative aspect of the residency program. Respondent 
reported to another resident that Dr. Hu had advised him that ifhe waited a day or two 

· to do these consultations, most of these patients would be discharged from the 
hospital, thereby lessening the workload. Respondent believes that another resident, 
who overheard parts of this conversation, reported him to the residency director, Dr. 
Bierner. 

Respondent told Dr. Shipko that he thought it possible that Dr. Bierner was 
upset because he was threatening a very lucrative part of the residency program and 
because the large number of consultations was billable. He believes this is why he 
was placed on probation. Respondent also described being placed on probation as 
personal retaliation by Dr. Bierner because he had expressed a dislike of the program. 

21. Dr. Shipko spoke with Dr. Bierner on November I 0, 2009, and asked 
him why respondent was placed on probation in the first place. Dr. Bierner indicated 
that respondent was placed on probation for unsatisfactory performance, noting that 
there were complaints from other residents and neurologists, and that there were 
difficulties with professional issues of arriving on time, attendance, follow-through 
and attention to detail. Dr. Bierner acknowledged that there was an issue about 
respondent telling other residents to wait a few days before doing consultations, but 
he had no idea where respondent had gotten that idea. Dr. Bierner indicated that 
consultations are to be performed within 24 hours. He disputed the number of 
consultations complained of by respondent, noting that an average day would have 
between three to five consultations. Dr. Bierner dismissed the higher numbers 
referenced by respondent as "fantasy." 

Dr. Bierner also indicated that specific requests for consultation were made by 
one doctor to another each time, and that the protocol was to use special forms that · 
included physical therapy and occupational therapy, and also a request for PM&R 
evaluation. Dr. Bierner indicated that respondent never complained to him about an 
excessive workload or about the number of consultations he had to perform. Dr. 
Shipko noted that Dr. Bierner was aware that respondent had complained that Dr. 
Bierner was "committing Medicare fraud and stealing consultations." However, Dr. 
Bierner reported to Dr. Shipko that the Texas Medical Board had looked into this and 
determined that the accusations were groundless. 

22. Dr. Shipko spoke with JianHu, M.D. on November 10, 2009. 
Respondent had asked Dr. Shipko to call Dr. Hu to verify his account about why he 
waited to perform the consultations. Dr. Hu said he would never have told respondent 
not to do the consultations, or to wait in anticipation of a patient being discharged. 
Dr. Hu reiterated to Dr. Shipko that he never told resporident that it would be a good 
idea not to do the consultations or that the consultations were unnecessary. 
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'.23. Persecution During Residency. Respondent reported to Dr. Shipko that 
he had been treated harshly and discriminated against, and that Dr. Bierner was the 
sort of man who enjoyed wielding his power over others and that this was a way of 
showing respondent how muchpower Dr. Bierner actually had. Dr. Shipko reviewed 
with respondent a number of specific performance issues raised in the various letters 
Dr. Bierner bad written to him. Respondent advised Dr. Shipko that Peter Roland, 
M.D. would confirm that the residency was harassing and persecutory. Dr. Bierner 
bad referred respondent to a committee on practitioner peer review and assistance. 
The chair was Dr. Roland. Respondent reported to Dr. Shipko that the committee 
seemed to understand bis situation and were supportive of him. Dr. Shipko spoke 
with Dr. Roland on November 11, 2009. Dr. Roland advised Dr. Shipko that the 
committee evaluated impaired physicians and "it was felt that Dr. Kyri was an 
impaired physician." Dr. Roland reported that there was no remediation to this 
impairment during the period that Dr. Roland's committee was investigating the 
impairment. Respondent was seen by a psychiatrist who opined that his impairment 
was depression. 

Dr. Shipko also spoke to Vincent Gabriel, M.D. He asked Dr. Gabriel to 
comment upon specific instances relating to respondent falling asleep in an 
inappropriate setting, not being truthful about assessing an ICU patient for a 
rehabilitation transfer, and interacting with a burn clinic patient in a manner that was 
"so inappropriate that he relieved Dr. Kyri from clinic care after this incident." Dr. 
Gabriel had very little good to say about respondent and described the time that he 
supervised respondent as "very difficult." 

24. The above collateral infonnation was reported to and relied upon by 
Dr. Shipko in rendering his opinion in this case. Dr. Shipko noted that in his 
discussions with Doctors Bierner, Roland and Gabriel, he was impressed with their 
attempts to assist respondent "in a nurturing manner rather than an attitude of 
disrespect or contempt as Dr. Kyri described." As noted earlier, Dr. Shipko felt that 
the large gap between the information provided to him by respondent and the 
collateral sources could not simply be .<"-xplained by differing perceptions of the same 
set of events. 

25. Dr. Shipko's Conclusions. Dr. Shipko found substantial consistency in 
what he was told by collateral sources. He .also found the MMPI-2 results to be 
consistent, albeit minimally helpful. Dr. Shipko believes respondent's condition to be 
rather serious, noting: 

My impression is that the delusions had its origin 
sometime prior to Match day, but that they are increasing. 
His repeated litigious behaviors concerning unfounded 
accusations of Medicare fraud represents a worrisome 
escalation of his illness. Individuals with persecutory 
delusions are often resentful and angry and may resort to 
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violence against those that they believe are hurting them 
as well as litigation. Behavior can be completely 
unpredictable. 

Dr. Shipko concluded in an "IME Addendum Report" dated December 4, 
2009, that respondent may not practice medicine safely in California "even under a 
probationary license with specified terms and conditions." This was intended to 
clarify earlier language in his November 13, 2009 report indicating that respondent 
was "unable to practice medicine safely with a full and unrestricted license under any 
conditions in California." 

26. Dr. Shipko believes that respondent is prone to distort information 
related to patient care and is making inappropriate clinical decisions on the basis of 
the delusional distortions. He believes it is possible that respondent "could become 
violent with coworkers or completely fail to respond to the needs of a seriously ill 
patient based on these delusions. He does not believe respondent's condition is 
remediable, noting in his Addendum: 

Delusional disorder is not thought to respond to 
medication. Psychotherapy can be helpful, but in my 
experience neither treatment is particularly effective in 
getting the patient to comprehend that they are delusional. 

·Sometimes the condition spontaneously remits, but given 
the chronicity he has shown already, it is most likely that 
this will follow a chronic course. 

At hearing, Dr. Shipko further opined that respondent's persecutory-type 
delusion has now extended to include the Board, triggered by its action denying 
respondent's application for licensure. Respondent had made numerous Public 
Record Act requests under his father's name to obtain information from the Board. 
Dr. Shipko characterized the language contained in some of these letters to be 
suggestive of grandiosity and paranoia. Dr. Shipko also noted that the number of 
such requests was indicative of a preoccupation consistent with delusion disorder. 

Psychiatric Evaluation by Thomas Ciesla, MD. 

27. Respondent was seen for psychiatric examination by Thomas K. Ciesla, 
M.D. on April 27, 2011. The two met for approximately two and one half hours. 

Dr. Ciesla received his medical degree from State University of New York at 
Buffalo. He completed a residency in psychiatry at the UCLA Neuropsychiatric 
Institute in Los Angeles, and also a fellowship in Social and Community Psychiatry at 
UCLA. He is board certified in psychiatry, with added qualifications for addiction 
psychiatry. Dr. Ciesla also holds a masters degree in social psychology, and a Ph.D. 
from the Southern California Psychoanalytic. Institute. 
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Dr. Ciesla has served as president of both the California Psychiatric 
Association and the Southern California Psychiatric Society. He is an Assistant . 
Clinical Professor of Psychiatry at UCLA. In addition to engaging in private practice 
in psychiatry, he has served as an examining psychiatrist for the City of Los Angeles, 
Board of Pensions, and for the Los Angeles Unified School District. He has served 
on the liaison committee for the Board's diversion program, and has testified as an 
expert witness in matters before the Board. 

28. Dr. Ciesla was provided with the Board's Statement of Issues, Dr. 
Shipko's November 13 and December 4, 2009 reports, the November 9, 2009 MMPI-
2 scoring and report from Alex Caldwell, Ph.D., a September 6, 2007 psychiatric 
evaluation by Robert Ganett, M.D., and articles from the Dallas Morning News about 
allegations relating to Medicare billing at the UTS Parkland Hospital, and separate 
allegations relating to the UTS residency program. 

29. Dr. Ciesla opined that respondent has no mental condition that renders 
him unfit to practice medicine. He disagreed with Dr. Shipko's opinion that 
respondent has a delusional disorder. While Dr. Ciesla conceded that respondent 
meets most criteria for delusional disorder, he failed to find any delusion. On that 
basis alone Dr. Ciesla determined that respondent does not have a delusional disorder. 
Dr. Ciesla explained that there was nothing about respondent's presentation that 
suggested an encapsulated delusion system. Dr. Ciesla noted that a "mistaken belief' 
is not a delusion. He would expect a delusion to arise, or to be created "out of whole 
cloth." In this respect, Dr. Ciesla relied upon collateral source material and press 
accounts about UTS billing irregularities and allegations relating to Medicare Fraud 
to support his opinion that respondent was not operating under a false belief about 
why he was placed on probation or being persecuted over the period of his UTS 

·residency. Dr. Ciesla noted, for example, that respondent's beliefs about billingfraud 
were shared by other serious people. 

The DSM-IV generally defines a delusion as follows: 

A false belief based on incorrect inference about external 
reality that is firmly sustained despite what almost 
everyone else believes and despite what constitutes 
incontrovertible and obvious proof or evidence to the 
contrary. The belief is not one ordinarily accepted by 
other members of the person's culture or subculture (e.g., 
it is not an article of religious faith.) When a false belief 
involves a value judgment, it is regarded as a delusion 
only when the judgment is so extreme as to defy 
credibility. Delusional conviction occurs on a continuum 
and can sometimes be inferred from an individual's 
behavior. It is often difficult to distinguish between a 
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delusion and an overvalued idea (in which case the 
individual has an unreasonable belief or idea but does not 
hold it as firmly as is the case with a delusion.). 

(DSM-IV, Glossary of Technical Terms, Appendix C, p. 765.) 

30. Dr. Ciesla also considered respondent's "very solid academic record" 
and "distinguished work" as an undergraduate at U.C. San Diego and as a medical 
student at U.C. Irvine Medical School, and his having completed the UTS residency 
program as evidence that he had no significant psychopathology. Dr. Ciesla opined 
that at the time of his examination he would diagnose respondent with minor 
depression. In this respect he agreed with the earlier diagnosis by Robert Garrett, 
M.D., whose report Dr. Ciesla considered in rendering his opinion. 

31. Respondent had earlier been referred to Dr. Garrett by the UTS 
Committee on Practitioner Peer Review & Assistance (COPPRA). He was seen by 
Dr. Garrett on September 7, 2007. 

Dr. Garrett diagnosed respondent with "Major Depressive Disorder, single 
episode, severe, without psychotic features." Dr. Garrett noted in his initial · 
impressions that respondent acknowledged signs and symptoms of depression and 
that "he attributes all this to his resentment about the forced nature of the Match 
system and his resentment about being matched to Dallas, Texas." Respondent 
reported to Dr. Garrett that when he moved to Texas he lost his girlfriend, his circle of 
friends and ready access to his family. Dr. (Jarrett noted that respondent was socially 
isolated and without primary support outside of work, and "doing poorly at work." 
Respondent reported to Dr. Garrett that he "shut down" when he arrived at UTS and 
was unable to transfer out "because he did poorly at work" and was put on probation 
in his first six months. 

Dr. Garrett made the following treatment recommendations that were 
· communicated to respondent: 

1. Weekly psychotherapy should be considered a 
primary treatment option, especially given your stated 
reluctance to take psychiatric medication. Either 
individual or group therapy would be appropriate. I 
recommend an initial course of therapy lasting 6 months. 
I provided you with several options and referral sources 
for such therapy. 

2. Treatment with anti-depressant medication may also 
be helpful to you. I provided you with a prescription for 
an anti-depressant and a hypnotic. 
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32. Dr. Ciesla opined that a diagnosis of delusional disorder was neither 
consistent with Dr. Garrett's findings, nor with the MMPI-2 results as reported by 
Alex B. Caldwell, Ph.D. Dr. Caldwell's MMPI-2 report described respondent's 
profile as showing "a moderate level of anxiety and depression with low moods and 
open complaints of worry, fears, and self-doubts." The profile indicated "strong 
underlying tendencies to rationalize hostility, to covertly blame others, and to 
externalize problems away from himselfwhen less depressed." Dr. Caldwell 
concluded that the diagnoses most commonly associated with respondent's profile are 
of depressive and anxiety neuroses. 

33. Dr. Ciesla agrees that respondent has engaged in inappropriate 
behaviors but he does not believe such actions arose from a delusion. Rather, Dr. 
Ciesla believes it is more reflective of the desperate nature ofrespondent and the kind 
of"tone deaf' quality to his personal interactions with others. Building upon the 
profile and treatment considerations contained in Dr. Caldwell's report, Dr. Ciesla 
believes that respondent's prognosis and expected response to short term treatment is 
good. Dr. Ciesla made the following treatment and therapy recommendations at 
hearing: 

Well, in view of all of the trouble that Dr. Kyri has gotten 
himself into and the kind of tone-deaf quality to his 
interaction with other people, I would want to focus on 
his capacity to apprehend and respond appropriately to 
affective cues from people he deals with. I think it would 
be crucial for Dr. Kyri, going forward, to be able to work 
comfortably and collaboratively in an institutional setting 
and, perhaps, even in a smaller clinic setting. 

Respondent's Testimony 

34. Respondent avers that he was placed on probation because of his belief 
that UTS was committing billing fraud and because he was inquiring about 
transferring out of the program. He explained that although he highlighted his 
dissatisfaction with the Match program on his application to the Board, that that was 
not the real reason why he believes he was placed on probation. Respondent 
complained to a number of agencies around August 2009 about his concerns relating 
to the UTS PM&R department's practice of engaging in "blind consultations." He 
described this as when a consulting medical specialty such as PM&R initiates its 
medical services on its own unbeknownst to a patient and without being consulted by 
or being notified by the patient's care team of the need for its services. Respondent 
characterized this as a "very surreptitious means of inserting any consulting medical 
service onto the care team of a given patient." He believes it is "essentially a trolling 
expedition by which a given consult service artificially generates additional billing 
and income for Parkland Hospital in what is often needless, unwanted, and 
unauthorized medical services." 
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Respondent believes that word got back to Dr. Bierner that he was questioning 
the propriety of non-physician orders for PM&R consultations. The two met on July 
13, 2005, and Dr. Bierner specifically asked him why he was not performing 
consultations on what respondent believed to be therapy orders. Respondent avers 
that Dr. Biemer got very angry and yelled at him. He avers that Dr. Bierner told him 
that every therapy order at Parkland Hospital would come with a consultation order . 

. Respondent alleges that he was instructed to do a physician consultation on every 
therapy order, and to also bill for an attending (supervising) physician even when the 
attending was not present during the consult. Respondent hesitated to do this out of 
concern that this was dishonest 

35. Respondent was placed on probation at UTS from December 30, 2005, 
through October 31, 2007. (See Finding 7.) Dr. Bierner wrote letters to respondent 
over this period, each detailing specific concerns relating to respondent's behavior 
and job performance as a resident, and summarizing expectations for him that were 
necessary in order for him to successfully complete the residency program. 

Concerns expressed by Dr. Bierner on December 30, 2005, included excessive 
tardiness and/or absenteeism, unsatisfactory job performance, and unethical conduct. 
The unethical conduct related to concerns that respondent had advised other residents 
to wait several days before completing a PM&R consultation. The expectation was . 
that such be completed within 24 hours. 

Concerns expressed on June 30, 2006, included respondent's failure to assess 
an ICU patient for possibie rehabilitation transfer, failure to ask for assistance of an 
attending in appropriate situations of medical complexity, receiving unsatisfactory 
ratings on his inpatient rehabilitation unit evaluation, issues relating to hearing Joss 
and daytime drowsiness, and unsatisfactory evaluations from St. Paul University 
Hospital inpatient rotation. 

Concerns expressed on September 8, 2006, included delinquent completion of 
medical records, unsatisfactory job performance during on call period, and drowsiness 
and falling asleep in lectures. Similar concerns were expressed to respondent on 
December 29, 2006 

On September 24, 2007, Dr. Bierner reminded respondent that he remained on 
probation through October 31, 2007, and that he was expected to meet all the terms of 
the previous probation letters, and be removed from probation prior to completion of 
the UTS residency program. 

3 6. At hearing, respondent addressed the matters set forth in the several 
" letters from Dr. Bierner. He defended himself against most of the criticisms, with 

only minimal acknowledgement that he had any performance or behavior issues. He 
admitted that he made no similar defense at the time these same matters were brought 
to his attention by Dr. Bierner, noting that he "just listened" and that he did not wish 
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to risk his career. He did not pursue the due process rights specifically afforded him 
by UTS in relation to his probation. He suggested that to do so would require him to 
bring up his July 2005 discussions with Dr. Bierner, something he did not wish to do, 
and which he believes to be the real reason he was placed on probation. 

37. Respondent met with COPPRA, and was referred to Dr. Garrett on 
September 7, 2007. (Finding 31.) Respondent denied being told that he needed to 
seek mental health counseling, or that he required psychotherapy or medications. He· 
averred that Dr. Garrett did not share with him his diagnosis of major depression. 
Respondent reversed himself in subsequent testimony, suggesting that he did book 
and make an appointment for psychotherapy and that he otherwise followed the 
instructions of COPPRA. 

38. . Respondent is currently employed as a security officer at Disneyland. 
He had applied for employment with numerous biotech employers, but was 
questioned about his medical degree and why he was not working in medicine. He 
performs volunteer work as a logistics coordinator for the American Red Cross. 

Respondent would like to work in the field of spinal cord injury medicine. He 
desires to work with acute patients as they learn to regain function. He plans to 
reapply to the Spinal Cord Injury program at the Stanford University/Palo Alto 
Veterans Administration Health Systems, or to programs with UCI or the Kaiser­
Permanente Medical Group. 

39. Respondent's knowledge base, ability and skill in PM&R arc not in 
dispute. Keith E. Tansey, M.D., Ph.D., who recommended respondent for the 
Stanford fellowship in spinal cord medicine, testified on respondent's behalf. Dr. 
Tansey was an Assistant Professor and Director of Spinal Cord Injury Program at the 
UTS Medical Center during respondenfs residency. Dr. Tansey supervised 
respondent al).d observed him practice as a resident. He noted that respondent was an 
excellent resident who held himself and those he worked with to a very high standard. 
He also noted that respondent was "hungry to learn about not only the very practical 
but also the theoretical basis when it came to rehabilitation medicine." Dr. Tansey 
supports respondent's application for licensure in California. 

40. Respondent is currently seeking out low-cost psychotherapy in Orange 
County. He is willing to accept any probationary terms and conditions the Board 
chooses to impose on his license. He aclmowledges that some of his communications 
with Board staff were "off-putting" and he is somewhat apologetic. He now believes 
past poor behaviors were due to his dissatisfaction with the Match program and his 
reaction to billing irregularities at UTS. He noted that his dissatisfaction impacted his 
abil.ity to trust others at UTS and that he did not interact with the level of trust needed. 
He believes this led to him not interacting positively with staff. 
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Discussion 

41. Respondent's application was denied under Business and Professions 
Code section 820, relating to practice impairment. Section 820 provides: 

Whenever it appears that any person holding a license, 
certificate or permit under this division or under any 
initiative act referred to in this division may be unable to 
practice his or her profession safely because the · 
licentiate's ability to practice is impaired due to mental 
illness, or physical illness affecting competency, the 
licensing agency may order the licentiate to be examined 
by one or more physicians and surgeons or psychologists 
designated by the agency. The report of the examiners 
shall be made available to the licentiate and may be 
received as direct evidence in proceedings conducted 
pursuant to Section 822. 2 

Accordingly, the sole issue in this case is whether' respondent's ability to 
practice medicine is impaired due to mental illness, or physical illness affecting 
competency. 

42. Complainant relies upon Dr. Shipko's opinion that respondent suffers 
from a delusional disorder, persecutory type. Dr. Shipko believes this mental illness 
emerged during respondent's medical education when he first learned about the match 
system and has been persistent since that time, even encompassing the Board's 
decision to deny his application for licensure. Dr. Shipko opined that respondent has 
a delusional disorder that causes his judgment to be so impaired that he is not in 
contact with reality. He does not believe respondent is capable of practicing medicine 
safely because his delusions of persecutionhave resulted in actual patient neglect in 
performance of basic responsibilities such as performing examinations. Dr. Shipko 
believes respondent's persecutory delusions render him unable to interact properly 
with colleagues and patients alike, and that respondent is unable to follow 
instructions, refuses to care for patients at times and can exhibit behavioral extremes 
towards patients: 

The evidence, and in particular the testimony of Dr. Ciesla, is persuasive that 
respondent does not suffer from delusional disorder. Dr. Ciesla noted that a 
"mistaken belief' is not a delusion and that when a delusion is present, one would 

2 Business and Professions Code sections 820 and 822 contemplate 
proceedings involving one who is currently licensed. However, the Statement of 
Issues makes these allegations in tandem with section 480, which references acts 
which "if done by a licentiate of the business or profession in question, would be 
grounds for suspension.or revocation of license." 
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expect it to be created "out of whole cloth." A delusion is a false belief based on 
incorrect inference about external reality that is firmly sustained despite what almost 
everyone else believes and despite what constitutes incontrovertible and obvious 
proof or evidence to the contrary. Respondent is very likely wrong about why he was 
placed on probation and about being·persecuted over the period of his UTS residency. 
But these amount to no more than mistaken beliefs, and not delusions. Dr. Ciesla 
noted, for example, that respondent's beliefs about billing fraud were shared by other 
serious people. 

43. Dr. Ciesla is persuasive that respondent's poor behaviors are better 
explained by his diagnosis of depression, and by his personality characteristics and 
the MMPI-2 profile reported by Dr. Caldwell. For example, Dr. 'Caldwell opined that 
respondent is prone to react with undue anxiety and poorly regulated emotions to 
minor threats to his security. He reported that respondent has "strong underlying 
tendencies to rationalize hostility, to covertly blame others, and to externalize 
problems away from himself when less depressed." This is an apt description of 
much of respondent's behaviors complained of over the course of his UTS residency, 
and also of the quality of his testimony at hearing. Respondent rarely acknowledged 
wrong or accepted responsibility for inappropriate behaviors or poor performance. At 
times he was not forthright. For example, he was not honest about being told of Dr. 
Garrett's diagnosis of major depression and his recommendations for treatment. This 
and other elements of his testimony were troubling, regardless of causation. His basic 
inclination is to .accept little or no responsibility, to blame others and to externalize 
problems. This is not the same thing as having a delusion. 

Certain of respondent's behaviors are also better explained by a diagnosis of 
depression. Dr. Garrett diagnosed him with Major Depressive Disorder. Respondent 
reported to him that he was very angry about being matched to UTS and that he "shut 
down" when he arrived and was unable to transfer out because he did poorly at work 
and was put on probation. He reported having no friends and being isolated, if not 
ostracized, by the program and fellow residents. Importantly, respondent 
acknowledged signs and symptoms of depression and attributed it to his resentment 
about being matched to UTS. This is all consistent with depression, and not delusion 
disorder. 

44. Delusion disorder, if an accurate diagnosis, would not be remediable. 
The non-remediable nature and chronicity of this disease informed Dr. Shipko's 
recommendation that respondent may not practice medicine safely in California "even 
under a probationary license with specified terms and conditions." However, this is 
not true regarding depression, which is treatable. Dr. Garrett recommended weekly 
psychotherapy as a primary treatment option, with an initial course of therapy lasting 
six months. He also believed anti-depressant medication would be helpful. Dr. 
Caldwell's report indicated that diagnoses most commonly associated with 
respondent's profile are depressive and anxiety neuroses, with the expected response 
to short-term treatment being "relatively good." Dr. Ciesla endorsed these 
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recommendations, disagreeing only as to the degree of depression. Dr. Ciesla 
recommended psychotherapy more directly focused on improving respondent's 
capacity to apprehend and respond appropriately to affective cues from people he 
deals with so that he might work comf01tably and collaboratively in an institutional 
setting or smaller clinic settings. 

45. Complainant points out that respondent was repeatedly given 
opportunity to respond to the many performance issues raised by Dr. Bierner, and that 
never once did he raise the issues about consultations, lack of attending physicians or 
fraudulent billing practices. Complainant is also troubled that respondent, for the first 
time at hearing, suggested that his comments about the match program were just a 
"cover story" for the real reason he was placed on probation. And complainant is 
concerned by the fact that respondent did not become a whistle-blower until the week 
that he submitted his application to the Board in August 2009. Complainant contends 
that regardless of the root cause, respondent should not be granted a license because 
he has not met his burden of showing that he can practice medicine safely. · 

Complainant's several concerns about respondent's behaviors are warranted. 
Indeed, respondent's behaviors may well be explained by matters beyond his 

· personality profile or depression, such as basic character flaws. But the sole issue 
remains whether his ability to practice is impaired due to mental illness, or physical 
illness affecting competency. Because the medical evidence in this case does not 
support a finding of delusional disorder, respondent's ability to practice is not 
impaired due to that mental illness. 

46. · Respondent does have depression. He requires further evaluation and 
treatment for this condition, including psychotherapy. Respondent is willing to 
undergo such treatment and avers that he is in the process of seeking a medical 
provider. He should not receive a license until he does so, and is medically released 
to practice medicine. 

47. Because respondent's mental health condition (Depression) is 
remediable, it is recommended that he be placed on standard terms of probation with 
the Board. This is consistent with the recommendation of the Board's medical 
consultant, Jim Nuovo, M.D. (See Finding 11.) Board oversight of respondent's 
reentry into medical practice is wise given that he has not practiced medicine since 
2008. Probation should also include a psychiatric evaluation, some form of 
psychotherapy, and a practice monitor. 

II 
II 
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LEGAL CONCLUSIONS 

!. Under Business and Professions Code section 480, the Board may deny 
a license of an applicant who has done any act which if done by a licentiate of the 
business or profession in question, would be grounds for suspension or revocation of 
license. (Bus. & Prof. Code,§ 480, subd.(a)(3).) The act must be substantially 
related to the qualifications, functions or duties of the business or profession for 
which application is made. 

2. Business and Professions Code section 820 provides: 

Whenever it appears that any person holding a license, 
certificate or permit under this division or under any 
initiative act referred to in this division may be unable to 
practice his or her profession safely because the 
licentiate's ability to practice is impaired due to mental 
illness, or physical illness affecting competency, the 
licensing agency may order the licentiate to be examined 
by one or more physicians and surgeons or psychologists 
designated by the agency. The report of the examiners 
shall be made available to the licentiate and may be 
received as direct evidence in proceedings conducted 

· pursuant to Section 822. 

3. Cause exists to deny respondent's application for licensure under 
Business and Professions Code sections 480, subdivision (a); _and 820, by reason of. 
the matters set forth in Findings 43 through 47. 

4. The matters set forth in Findings 41through47, have been considered. 
Respondent does not have delusional disorder. He has depression. His condition is 
remediable. It would not be contrary to the public interest to issue respondent a 
probationary license at this time on standard terms of probation with the Board, with 
the additional conditions that he undergo a psychiatric evaluation, participate in some 
form of psychotherapy, and have a practice monitor. 

The condition that respondent undergo a psychiatric evaluation should be a 
condition precedent to his licensure. 

ORDER 

The application of Lien Kyri for a Physician's and Surgeon's license is denied. 
However, respondent shall be issued a probationary license for three (3) years on the 
following terms and conditions: 
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l. Psychiatric Evaluation. As a condition precedent to licensure, and 
within 30 calendar days of the effective date of this Decision, and on a whatever 
periodic basis thereafter may be required by the Board or its designee, respondent 
shall undergo and complete a psychiatric evaluation (and psychological testing, if 
deemed necessary) by a Board-appointed board certified psychiatrist, who shall 
consider any information provided by the Board or designee and any other 
information the psychiatrist deems relevant, and shall furnish a written evaluation 
report to the Board or its designee. Psychiatric evaluations conducted prior to the 
effective date of the Decision shall not be accepted towards the fulfillment of this 
requirement. Respondent shall pay the cost of all psychiatric evaluations and 
psychological testing. 

Respondent shall comply with all restrictions or conditions recommended by 
the evaluating psychiatrist within 15 calendar days after being notified by the Board 
or its designee. 

Failure to undergo and complete a psychiatric evaluation and psychological 
testing, or comply with the required additional conditions or restrictions, is a violation 
of probation. 

Respondent shall not engage in the practice of medicine until notified by the 
Board or its designee that respondent is mentally fit to practice medicine safely. The 
period of time that respondent is not practicing medicine shall not be counted toward 
completion of the term of probation. · 

2. Psychotherapy. Within sixty (60) calendar days of the effective date of 
this Decision, respondent shall submit to the Division or its designee for prior 
approval the name and qualifications of a board certified psychiatrist or a licensed 
psychologist who has doctoral degree in psychology and at least five years of 
postgraduate experience in the diagnosis and treatment of emotional and mental 
disorders. Upon approval, respondent shall undergo and continue psychotherapy 
treatment, including any modifications to the frequency of psychotherapy, until the 
Division or its designee deems that no further psychotherapy is necessary. 

The psychotherapist shall consider any information provided by the Division 
or its designee and any other information the psychotherapist deems relevant and shall 
furnish a written evaluation report to the Division or its designee. Respondent shall 
cooperate in providing the psychotherapist any information and documents the 
psychotherapist may deem pertinent. Respondent shall have the psychotherapist 
submit quarterly status reports to the Division or its designee. 

If, prior to the completion of probation, respondent is found to be mentally 
unfit to resume the practice of medicine without restrictions, the Division shall retain 
continuing jurisdiction over respondent's license and the period of probation shall be 
extended until the Division determines that respondent is mentally fit to resume the 
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practice of medicine without restrictions. Respondent shall pay the cost of all 
psychotherapy and psychiatric evaluations. 

Failure to undergo and continue psychotherapy treatment, or comply with any 
required modification in the frequency of psychotherapy, is a violation of probation. 

3. Monitoring - Practice. Within 30 calendar days of the effective date of 
this Decision, respondent shall submit to the Board or its designee for prior approval 
as a practice monitor, the name and qualifications of one or more licensed physicians 
and surgeons whose licenses are valid and in good standing, and who are preferably 
American Board of Medical Specialties (ABMS) certified. A monitor shall have no 
prior or current business or personal relationship with respondent, or other 
relationship that could reasonably be expected to compromise the ability of the 
monitor to render fair and unbiased reports to the Board, including but not limited to 
any form of bartering, shall be in respondent's field of practice, and must agree to 
serve as respondent's monitor. Respondent shall pay all monitoring costs. 

The Board or its designee shall provide the approved monitor with copies of 
the Decision and Statement of Issues, and a proposed monitoring plan. Within 15 
calendar days of receipt of the Decision, Statement oflssues, and proposed 
monitoring plan, the monitor shall submit a signed statement that the monitor has read 
the Decision and Statement of Issues, fully understands the role of a monitor, and 
agrees or disagrees with the proposed monitoring plan. If the monitor disagrees with 
the proposed monitoring plan, the monitor shall submit a revised monitoring plan 
with the signed statement. 

Within 60 calendar days of the effective date of this Decision, and continuing 
throughout probation, respondent's practice shall be monitored by the approved 
monitor. Respondent shall make all records available for immediate inspection and 

, copying on the premises by the monitor at all times during business hours and shall 
retain the records for the entire term of probation. 

The monitor shall submit a quaiterly written report to the Board or its 
designee which includes an evaluation ofrespondent's performance, indicating 
whether respondent's practices are within the standards of practice of medicine or 
billing, or both, and whether respondent is practicing medicine safely, billing 
appropriately or both. It shall be the sole responsibility of respondent to ensure that 
the monitor submits the quarterly written reports to the Board or its designee within 
10 calendar days after the end of the preceding quarter. 

If the monitor resigns or is no longer available, respondent shall, within 5 
calendar days of such resignation or unavailability, submit to the Board or its 

· designee, for prior approval, the name and qualifications of a replacement monitor 
who will be assuming that responsibility within 15 calendar days. If respondent fails 
to obtain approval of a replacement monitor within 60 days of the resignation or 
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unavailability of the monitor, respondent shall be suspended from the practice of 
medicine until a replacement monitor is approved and prepared to assume immediate 
monitoring responsibility. Respondent shall cease the practice of medicine within 3 
calendar days after being so notified by the Board or designee. 

In lieu of a monitor, respondent may participate in a professional 
enhancement program equivalent to the one offered by the Physician Assessment and 
Clinical Education Program at the University of California, San Diego School of 
Medicine, that includes, at minimum, quarterly chart review, semi-annual practice 
assessment, and semi-annual review of professional grmvth and education. 
Respondent shall participate in the professional enhancement program at respondent's 
expense during the term of probation. 

Failure to maintain all records, or to make all appropriate records available for 
immediate inspection and copying on the premises, or to comply with this condition as 
outlined above is a violation of probation. 

4. Notification. Prior to engaging in the practice of medicine respondent 
shall provide a true copy of the Decision and Accusation to the Chief of Staff or the 
Chief Executive Officer at every hospital where privileges or membership are· 
extended to respondent, at any other facility where respondent engages in the practice 
of medicine, including all physician and locum tenens registries or other similar 
agencies, and to the Chief Executive Officer at every insurance carrier which extends 
malpractice insurance coverage to respondent. Respondent shall submit proof of 
compliance to the Division or its designee within 15 calendar days. This condition 
shall apply to any change in hospitals, other facilities or insurance cairier. 

5. Supervision of Physician Assistants. During probation, respondent is 
prohibited from supervising physician assistants. 

6. Obey All Laws. Respondent shall obey all federal, state and local laws, 
all rules governing the practice of medicine in California and remain in full 
compliance with any court ordered criminal probation, payments, and other orders. 

7. Quarterly Declarations. Respondent shall submit quarterly declarations 
under penalty of perjury on forms provided by the Division, stating whether there has 
been compliance with all the conditions of probation. Respondent shall submit 
quarterly declarations not later than 10 calendar days after the end of the preceding 
quarter. 

8. Probation Unit Compliance. Respondent shall comply with the 
Division's probation unit. Respondent shall, at all times, keep the Division informed 
of respondent's business and residence addresses. Changes of such addresses shall be 
immediately communicated in writing to the Division or its designee. Under 110 

circumstances shall a post office box serve as an address of record, except as allowed 
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by Business and Professions Code section 202J(b). Respondent shall not engage in 
the practice of medicine in respondent's place of residence. Respondent shall 
maintain a current and renewed California physician's and surgeon's license. 

Respondent shall immediately inform the Division or its designee, in writing, 
of travel to any areas outside the jurisdiction of California which lasts, or is 
contemplated to last, more than thirty (30) calendar days. 

9. Interview with the Division or Its Designee. Respondent shall be 
available in person for interviews either at respondent's place of business or at the 
probation unit office, with the Division or its designee upon request at various 
intervals and either with or without prior notice throughout the term of probation. 

IO. Residing or Practicing Out-of-State. In the event respondent should 
leave the State of California to reside or to practice respondent shall notify the 
Division or its designee in writing 30 calendar days prior to the dates of departure and 
return. Non-practice is defined as any period of time exceeding thirty calendar days 
in which respondent is not engaging in any activities defined in sections 2051 and 
2052 of the Business and Professions Code. 

All time spent in an intensive training program outside the State of California 
which has been approved by the Division or its designee shall be considered as time 
spent in the practice of medicine within the State. A Board-ordered suspension of 
practice shall not be considered as a period of non-practice. Periods of temporary or 
permanent residence or practice outside California will not apply to the reduction of 
the probationary term. Periods of temporary or permanent residence or practice 
outside California will relieve respondent of the responsibility to comply with the 
probationary terms and conditions with the exception of this condition and the 
following terms and conditions of probation: Obey All Laws; Probation Unit 
Compliance; and Cost Recovery. · 

Respondent's license shall be automatically cancelled if respondent's periods 
of temporary or permanent residence or practice outside California totals two years. 
However, respondent's license shall riot be cancelled as long as respondent is residing 
and practicing medicine in another state of the United States and is on active 
probation with the medical licensing authority of that state, in which case the two year 
period shall begin on the date probation is completed or tenninated in that state. 

I I. Failure to Practice Medicine - California Resident. In the event 
respondent resides in the State of California and for any reason respondent stops 
practicing medicine in California, respondent shall notify the Division or its designee 
in writing within 30 calendar days prior to the dates of non-practice and return to 
practice. Any period of non-practice within California, as defined in this condition, 
will not apply to the reduction of the probationary term and does not relieve 
respondent of the responsibility to comply with the terms and conditions of probation. 
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Non-practice is defined as any period of lime exceeding thirty calendar days in which 
respondent is not engaging in any activities defined in sections 2051 and 2052 of the 
Business and Professions Code, 

All time spent in an intensive training program which has been approved by 
the Division or its designee shall be considered time spent in the practice of medicine. 
For purposes of this condition, non-practice due to a Board-ordered suspension or in 
compliance with any other condition of probation, shall not be considered a period of 
non-practice. 

Respondent's license shall be automatically cancelled if respondent resides in 
California and for a total of two years, fails to engage in California in any of the 
activities described in Business and Professions Code sections 2051 and 2052. 

12. Violation of Probation. Failure to fully comply with any term or 
condition of probation is a violation of probation. If respondent violates probation in 
any respect, the Division, after giving respondent notice and the opportunity lo be 
heard, may revoke probation and carry out the disciplinary order that was stayed. If 
an Accusation, or Petition to Revoke Probation, or an Interim Suspension Order is 
filed against respondent during probation, the Division shall have continuing 
jurisdiction until the matter is final, and the period of probation shall be extended 
until the matter is final. 

13. License Surrender. Following the effective date of this Decision, if 
respondent ceases practicing due to retirement, health reasons or is otherwise unable 
to satisfy the terms and conditions of probation, respondent may request the voluntary 
surrender of respondent's license. The Division reserves the right to evaluate 
respondent's request and to exercise its discretion whether or not to grant the request, 
or to take any other action deemed appropriate and reasonable under the 
circumstances. ·upon formal acceptance of the surrender, respondent shall within 15 
calendar days deliver respondent's wallet and wall certificate to the Division or its 
designee and respondent shall no longer practice medicine. Respondent will no 
longer be subject to the terms and conditions of probation and the surrender of 
respondent's license shall be deemed disciplinary action. 

If respondent re-applies for a medical license, the application shall be treated 
as a petition for reinstatement of a revoked certificate. 

14. Probation Monitoring Costs. Respondent shall pay the costs associated 
with probation monitoring each and every year of probation, as designated by the 
Division, which may be adjusted on an annual basis. Such costs shall be payable to 
the Medical Board of California and delivered to the Division or its designee no later 
than January 31 of each calendar year. Failure to pay costs within 30 calendar days of 
the due date is a violation of probation. 
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15. Completion of Probation. Respondent shall comply with all financial 
obligations not later than 120 calendar days prior to the completion of probation. 
Upon completion successful of probation, respondent's certificate shall be fully 

restored. 

DATED: August 1, 2011 

l:lministrative Law Judge 
Office of Administrative Hearings 
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