BEFORE THE
. MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Mattér of the Accu_sati('m .
Against:
DAVID LAWRENCE KAHN, M.D Case No. 800-2015-016774

Physician's and Surgeont's
Certificate No, C33917

)
)
)
)
y)
)
)
)

: )

Respondent )

)

DECISION

. The attached Stipulated Surrender of License and Order is hereby
* adopted as the Decision and Order of the Medical Board of California,
' Department of Consumer Affairs, State of California.

This Decision shall become effective at 5:00 p.m. on November 9, 2017

IT IS SO ORDERED November 2, 2017 .

MEDICAL BOARD/OF CALIFORNIA

By: [ |
Kimberly Kjfchmeyer ﬁ'
"Executive Director ,
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- X AVIER BECERRA

Attorney General of California
JANE ZACK STMON - _ _
Supervising Deputy Attorney General
DAVID CARR | ‘
Deputy Attorney General
State Bar No. 131672 '
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-5538
Facsimile: -(415) 703-5480
Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
" DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: | Case No. 800-2015-016774
DAVID LAWRENCE KAHN, M.D, OAH No. 2017060601
- : . STIPULATED SURRENDER OF
3120 Webster Street #2 ' LICENSE AND ORDER
Qakland, CA 94609-3421 . .
Physician's and Surgeon's Certificate
No.C33917 ' _
' Respondent,

In the interest of a prompt and speedy settlement of this maiter, consistent with the public'
intetest and the responsibility of the Medical Board of California of the Department of Consumer
Affairs, the parties hércby agree to the following Sﬁpulated Surrender and Disqiplinary Order
which will be submitteci to the Board for approval and adoption as the fihal disposition of the |
Accsation. -

-PARTIES

1. Kimberly Kirchmeyer '(Complaiilant) is the Executive Director of the Medical Board -

of California (Board), She brought this action solely in her official capacity and is t’epresenfed in

this matter by Xavier Becerra, Attorney General of the State of California, by David Carr, Deputy | -

Attorney General.
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'_ and incrorpofatcd by reference,

.' 2.  David Lawrence Kahn, M.D, is reprasanted in th13 proceeding by attorney Thomas J.
Donnelly Esq whose address is 201 North Civic Drlve Ste. 239, Walnut Creek, CA 94596,
3. On or about December 16, 1971 the Board issued Physician's and Surgeon's
Certlficate No. C 33917 to David Lawrence Kahn, M D. (Respondent). The Physman’s and
Surgeon s Certificate was in full force and effect at all times relevant to the allega‘uons brought in

Accusation No. 800-2015-016774 and will explre on November 30, 2017, unless renewed.

. JURISDICTION
4. Accusation No.-800-2015-016774 was filed before the Board and is curfeqﬂy peﬁding
against Respondent. The Accusation and all other statutorily required documents were properly
served on Respondent on April 11, 2017, Respondent fimely filed his Notice of Defense
contesting the Aocus?,tio_n. A copy of Accusation No. 800-2015-016774 is attached as Exhibit A

| ADVISEMENT AND WAIVERS -
" 5. Respondent has carefully read, fully discussed with counsel, and understands the
charges and allegations in Accusation No, 800-2015-016774. Respondent also has carefully read,

fully discussed with counsel, and uﬁderstands the effects of this Stipulated Surrender of License

‘and Order.

6.  Respondent is fully award of his legal rights in this matter, including the right to a

hearing on the charges and allegations in the Accusation; the right to confront and cross-examine

the witnesses against him; the right to present evidence and to testify on his own behalf; the right -
to the issuance of subil)oenas to compel the attendaﬁce of Witﬁesses and the production of
documents; the ﬂght to reconsideration and court review of an adverse decision- and all other
nghts accorded by thc Callforma Administrative Procedure Act and other apphcable laws.

7. - Respondent voluntarily, knowmgly, and 1ntelhgently waives and gives up each and
every right set forth above.

n '

i
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. CULPABILITY
8. Respondcnt understands that the charges and allegatlons in Acousanon No. 800—201 5-

016774, if ptoven at a hearing, constitute cause for imposing discipline upon his Physician's and

‘Surgeon's Certificate.

9. For the purpose of resolving the Accusation mthout the expense and uncertainty of
further proceedmgs, Respondent agrees that, at a hearing, Complainant could establish a factual
basis for the oharges in the Acqusatmn and that those charges constitute cause for discipline.
Respondent hereby gives up his right to contest fha’; cause for-discipline exists based on those
charges

10.  Respondent petmanently retired from the active practice of medmme priorto the

initiation of these proceedings, He has no intention to resume the practice of medicine nor was he

going to renew his medical license after its expiration on Novémber 30, 2017, -

11, Respondent undérstands that by signing this stipulation he enables the Board to issue
an ordet acc.eI;tin-g the surrender of his Physician's and éurgk_:m‘s Certificate without further
process. ' | |

» 7 RESERVATION .

12, The admissions made by Respondent herein are only for the purposes of this
proceeding, or any other proceedings in which the Medical Board of California or other
professiona;l ﬁcéqsipg agency is involved, and shall not be admissible i any other criminal or
civil proceeding, | |

C ONTIN GENCY .
13, ThlS stipulation shall be subJ ect to approval by the Board. Respondent understands

.and agrees that counsel for Complainant and the staff of the Board may communicate directly

with the Board regarding this stipulation and surrender, without notice to or participation by '
Respondent or his counsél. By signing the stipulation, Respondent understands and agrees that he
may not withdraw his agreement ot seek to rescind therstipulatioﬁ prior to the time the Board

considers and acts upon it. £ the Board fails to adopt this stipulation as its Decision and Order,

the Stipulated Sutrender and Disciblinéry Order shall be of no force or effect, except for this.

3
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paragraph, it shall be inadmissible in any legal ﬁction between the parties, and the Board shall not

be disqualified from further action by having considered this matter,

14,  The parties understand and agree that Portal_)le Document Format (PDF) and facsimile
copies of this Stipulated Surrender of License and Order, including Portable Doéument Format
(PDF) and facsimile signatures thereto, shall have the same force and effeét as the,originals.

15, In consideration of the foregoing admissions and stiﬁﬁiations, the ﬁaﬂiés agree that |
the Board may, without further notice or fon'nal. proceeding, issue and enter the following Order;

IT IS HEREBY. ORDERED that Physician's and Surgeon's Certificate No, C 33917, issﬁed
to Respondent David Lawrence Kahn, M.D., is surrendered and accepted by the Medical Board of|
California, | o o

1. - The surrender of Respondent’s Physician's e{nd Surgeon's Certificate-and the

- acceptance of the surrendered license by the Board shall constitute the imposition of discipline

against Respondent. This stipulation constitutes a record of the discipline and shall become a part
of Respondent’s license history with the Medical Board of California.

2. Respondent shall lose all rights and privileges asa physician and surgeon to practice .

medicine in California as of the effective date of the Bqal?d’s Decision and Order.

3. Respondent shall cause to be delivered to the Board his pocké.f license and, if one was

issued, his wall certificate on or before the effective date of the Decision and Order.

4,  If Respondent ever files an application for licensure or a petition for reinstatement in
the State of Califomia, the Board shall freat it as a petition for reinstatement, Respondent must
cémply,with all the laws, regulations and procedures for reinstatement of a fevokec_l license in
effect at the time the petition is filed, and ail of thephé.rges and allegations contained in
Accusation No. 800-2015-016774 shall be deemed to be t‘rﬁe, correct and admiﬁed by Resbondet_xt

when the Board determines whether {o grant or deny the petition,

ACCEPTANCE

4
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by the Decision and Oxder of the Medical Board of Califormiz,

Order. -1 approve its form aud content,

2011 4319w L S Ho. 4L

1 lihswa carefully read tho above Stipulated Surrender of Lioense and Orger nod have fully
dizonssed it with my ?m-'mey, Thoriws J. Donnelly Eaq. T nnderstand the stipulation and the
effoet it will have {m‘rr;y Physician's and Surgeon's Certificate, I entex into this Stipwlated
Surrendet of License and Oidw vlontarily, Imbvwingly, and i;itelligauﬂy, and agree fo be bound

DATED: () ¢ //57/99[7 |

) ;Respondem

I have read and fully disougsed with Respondent DAVID LAWRENCE KAHN, M.D. the

terms and conditions and ather mattets coxtainod i this Stipuiated Sorrender of Licenss and

pafen: Gctrb \E o 1 ;
: ' " THOMAS Y. DONNELLY, ESQ '
Azmmey far Re.szmndent .

| _ DORSEMENT
The foregoing Stipulited Surrender of License and Order is Tereby respectfully submitted
for consideration by the Medical Board of Califorsia of tha Départment of Consnimer Affas,
Dated: / - Respectfully submitted,
4/07/5 _ pinil
A Q.ﬂ/? - Xavren BeCERRA
' - ' © Attorngy General of California

JANE ZACK SIMON
Supemsing Deputy Attormey Genelal :

DAVID CARR
Doputy Attorney General

Atmr-nay.r for C’omplamam
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XAVIER BECERRA

Attorney General of California

JANE ZACK SIMON } . ,

Superwémg Deputy Attorney General , STATE Oi I(-:i?.IF ORNIA
DAvID CARR

D eputy Attorney General E’JEEDIGAL BOARD OF ﬁGALIFORN!A

State Bar No. 131672 .
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-5538
Facsimile: (415) 703-5480

Attorneys for Complainant

BEFORE THE ;
. MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 800-2015-016774
David Lawrence Kahn, M.D. ' ACCUSATION
3120 Webster Street #2 | '
Qakland, CA 94609-3421
Physician's and Surgeon's
Certificate No. C 33917,
o Respondent,
-Contplainatlt alleges:
PARTIES -

1. Kimberly Klrchmeyer (“Complalnant”) brings ﬂns Accusation solely in her official

oapaolty as the Executive Director of the Medlcal Board oft Cahforma Dep artment of Consumer

" Affairs (“Board”).

2. On Deoem_ber 16, 1 971‘, the Medical Board issued Physician's and Sorgeon’s '
Certiﬁcate Number C 33917 to David Lawrence Kahn, M.D. (“Respondent”) The Physician's
and Surgeon 8 CertIﬁcate was in full force and effect at all times relevant to the aIlegat1ons
brought herein and will expire on November 30, 2017 unless renewed.’
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JURISDICTION
3. ' This Accusation is brought before the Boerd, under the arlthority of the following
laws. All section references are to the Business and Professions Code unless otherwise indicated.
4,  Section 2227 of the Code states: |
“(a) A licensee whose matter has been heard'by an administrative law judge of the Medical
Quality Hearing Panel as designated in Section 11371 of the Government Code, or whose default
has been entered, and who is found guilty, or who has entered into a strpulatlon for chsc1p11nary
aetlon with the board, may, in accordance with the prov1s10ns of this chapter: '
“(1) Have his or Ler license revoked apon order of the board,
“(2) Have his or her rlght to practice suspended for a period not to exceed one year upon
order of the board,
“(3) Be placed on proba‘uon and be requxred to pay the costs of proba’uon monitoring upon
order of the board, |
“(4) Be publicly reprnnanded by the board The public reprlmand may include a
requirement that the hcensee complete relevant educational courses approved by the board.
“(5) Have any other action taken in relation to discipline as part of an order of probation, as
the board or an administrative.law judge may deem proper;
“(b) Any matter heard pursue.nt to subdivision (a), except r’or warning letters, medical

review or advisory conferences, professional competency examinations, continuing education

activilies, and cost reimbursement associated therewith that are agreed to with the board and

successtully completed by the licensee, or other matters made confidential or privileged by
existzing lew, is deemeri public, and shall be made available to the public by the board pursuant to
Section 803.1”

3. Section 2234 of the Code, states:

“The board shall take action against any licensee who is charged with uhprofessional

conduet. In addition to other provisions of this article, unprofessional conduct iheludes, but is not

limited to, the following:

2
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“(a) Violating or attempting o violate, directly or indirectly, assisting in or abetting the
viclation of, or conspiring to violate any provision of this chapter. |

“(b), Gross_negligence. |

“(c) Repeated negligent acts. To be repeated, there must be two or more negligent acts or
omissions. An initial negligent act or omission followed by .a separate and ciiétinct deparﬁwe from
the apphcable standard of care shall constitute repeated negligent acts.

“(1) An initial neghgent d1ag11031s followed by an act or omission medlcally appropnate
for that negligent diagnosis of the patient sl}ali constitute a single negligent act.

: “(2) When the standard of care requires a change in the diagnesis, act, or-omission that -
consfitutes the negligent act described in peragraph (1), including, but not limited to, a
reevaluation of the diagnosis or a change in tleatment and the licensee's conduct depatts from. the _
applicable standard of care, each departure constltutes a separate and dlstlnct breach of the
etandard of care.

“(d) Incompetence. _

“(e) The commission of any act involving dishonesty or corruption which is substantially
related to the qualifications, funcﬁens, of duties of a physician and surgeen. |

‘ ?"(f’) Any action or conduct which would have warranted the denial of a certificate.

“(g) The practice of medicine from this state into anothef state or country without meeting
the legel requirements of that state or country fof the praetieelof medicine. Section 2314 shell not
apply to this subdivision. This subdivisi:(m shall become operative upen the implementaﬁon of the
proposed registration prog-l"em described in Section 2052.5.

“(h) The repeated failure by a certificate holder, in the absence of good cause, to attend and
participate in an interview by the board. ThlS subdivision shall only apply to a cert1ﬁcate holder
who is the subject of an 1nvest1gat1on by the board.’

6. Scéction 2266 of the Code states;“The failure of a physician and surgeon to maintain
adequate and accurate records relating to the provision of services to their patients consﬁWtes
unprofessional conduct.” |

7.  The events described herein occurred-in San Francisco, Californiz.

3
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FIRST CAUSE FOR DISCIPLINE
(U nprofessmnal Conduct/Neghgent Acts)

8. Respondent is subject to disciplinary action for unprofesslonal conduct under sections
2234 and 2234(c) in that his care and treatment of a patient 1nc1uded repeated neghgent acts. The
circumstances are as follows: _

9. Respondent first saw patient CD1 on June 21, 2012; when CD consnlted him about
various cosmetic surgery procedures. CD filled out a health histo}y questionnaire and |

Respondent orde_red lab tests and obtained CD’s release of treatment records from her primary

qphysieian.

) 10. OnNovember 15,2012, CD arrived at Respondent’s outpatient surgical facility in
San Francisco for scheduled multlple elective cosmetze surgeries, including eyelid. blepharoplastj,
rhlnoplasty, face and neck hﬂs, chin augmentatlon, and liposuction of the abdomen and thighs.
Respondent was assistedby a eertiﬁed nurse anesthetist and a medical assistant in the 8 hour
surgery. The patient was given general anesthesia and intubated; she was also given I gm of
Keflex intravenously as a prophylactic antibiotic. The anesthesia record of CD’s vital s1gns
1nd1cates her body temperatyre throughout most of the hours of surgery was 95 degrees. The
surgery was apparently uneventful and CD was released to go home that evening with -
instructions for pos-t-operati{/e wound care and additional doses of the antil_aiotic Keﬂex in oral
form.

11. Respondent was informed approximately 9 days later by his office assistant that CD

| was experiencing some itching; Respondent ordered the antibiotic switched from Keflex to -

erythromycin. Respondent saw CD for the first time post-operatively on or about November 27,

2012. He noted some unusual vesicles and eschare and told CD to continue to take the oral

antibiotic; he directed her to return in two deys._ Respondent made no medical record of this visit,
12. Cn the second post operative visit on November 29, 2012, Respondent and a

colleague who happened to be at Respondent’s surgical center re-examined CD and determined

1 The patient is 1de11t1ﬁed herein by her initials to preserve eonﬁdentlahty The patient’s
full name will be provided to- Respondent in discovery.
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her condition warranted imniediate assessment in the emergency departme;nt of a nearby critical |
care hospital. Respondent’s medical records for patient CD are devoid of any entry regarding this
visit and Respondent’s clinical findings and concerns. CD was admitted directly to the hospital

with a diagnosis of necrotizing faciitis,. CD developed gangrenous tissue requiring debridement,

‘intensive care, and intravenous antibiotics to treat scpticemia. CD-was released from the hospital

15 days afier she was admitted.

13.- Respondent has subjected his license to discipline for unpiofessional conduct in that
his administration of: é single 1 gm intravenous dose of antibiotic over the course of an 8 hour

surgery involviﬁ_g two separate and distant areas of the body was insufficient prophylaxis and was

‘a departure from the standard of care whiéh, in conjunction with: the other departurés of care -

alleged herein, constitute unpréfessional conduct and repeated negligent acts in violation of

sections 2234 and 2234(c).

SECOND CAUSE FOR DISCIPLINE

~ (Unprofessional Conduct/N egligent Acts)
14, 'The allegations of paragraphs 9-12 above are 'mcoi‘poratcd herein as if set out in full,

Respondent has subjected his license to discipﬁne for unprofessional conduct in that his failure to

.ndrmalize CD’s body temperature above the 95 degree reading ﬁoiéd for most of her § hour

surgery to minimize the chance of infection and maintain proper metabolic processes was a
departﬁre from the staridard of care which, in conjunction with the other departures of care -
alleged herein, constitute unprofessional conduct and repeated negligent acts in violation of

sections 2234 and 2234(c).

THIRD CAUSE FOR DISCIPLINE

' (Unpro_fessidnal Cj_mdﬁcthross NégligéncelN egligence) =
15 . The allegations of paragraphs 9-12 above are iﬁcorporated herein as if set out in full,
Respondent has subjected his license o discipline for.unprofcssional conduct in that his failure to
s;ee patient CD for approximétely 12 days post-operatively after an 8 hour surgery involving -

5
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multiple surgery sites or to ensure that CD was seen by an appropriate caregiver in the interim
was an extreme departure from t_hé'standard of care constituting unprofessional conduct and gross

negligence or negligence in violation of sections 22_34, 2234(b), and/or 2234(c).

FOURTH CAUSE FOR DISCIPLINE

(Unprofessional Conduct/Gross Negligence/Negligence)
16. The allegations of paragraphs 9-12 above are incmjporated-herein as if set out in full.
Respondent has subjected his license to discipline for unprofessional conduct in that his failure to

effectively consider and address the unusual vesicles and eschars CD presented on the‘ﬁfst post-

_operative visit or obtain an immediate referral for such evaluation and treatment was

unprofessional conduct and an extreme or simple departure from the standard of care constituting

gross- negligence or negligence, in violation of sections 2234, 2234(b), and/or 2234(c).

FI¥FTH CAUSE FOR DIS CIPLINE

(U nprofessmnal Conduct/Failure to Maintain Adequate Medical Records)

17 The allegations of paragraphs 9-12 above are incorporated herein as if set out in full. |
Respondent has subjected his license to discipline in that his failure to make any notes of the first
and second post-operative visits with CD despite the preseﬁce of problematic clinical conditions
constituted unprofessional conduct and .violated the requirement of section 2266 that physicians

maintain adequate and accurate records relating to the provision of services to their patients.

‘ » PRAYER
WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,

and that following the hearing, the Medical Board of California issue a decision:

1.  Revoking or suspending Physician's and Surgeon's Certificate Number C 33917,
issuéd to David Lawrence Kahn, M.D.;
2. Revoking, suspending or denying approval of David Lawrence Kahn, M.D.'s

authority to supervise physician assistants, pursuant to section 3527 of the Code;

6
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3. Ordering Dayid Lawrencs Kahn,'-M.D.-, if placed on probation, to pay the Board the
costs of probation mdnitoring; and .

4. . Taking such other and further action as deemed necessary and proper.

DATED: . ppril 11, 2017__. J/!WA[[% W

. KIMBERLY KIRCHMEYER //
Execotive Dirgctor
- Medical Board of California
Department of Consomer Affairs

State of California
Complainant
SF2017202413
Khan.Ace.3.docx
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