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11 

BEFORE THE 
OSTEOPATHIC MEDICAL BOARD OF CALfFORNIA 

DEPARTMl~NT OF CONSUMER AFl<'AIRS 
STATE OJ< CALIFORNIA 

I J In the Malter of I he Accusation Against: 

14 

15 BENNIE S. JOHNSON, D.O. 
227 N. m Camino Real,# 204A 

16 Endnitas, CA 92024 

17 Osteopathic Physicfan'~ and Surgeon's 
Ccrtificntc No. 20AI 1324, 

18 
Respondent. 

Case No. 00-20 !J-003759 

. ACCUSATION 

19 ,, ________________ __, 

20 

21 Complainant alleges: 

23 1. Angelina M. Burton (Cnmphiinnnt) brings this Accusation solely in her official 

24 capaci1y as the Executive Director of the Osteopa1hk Medical Board ol'California. 

2. On or about July 30, 2010, the Osteopathic Mcdicnl Board ofC'alifornia [Board) 

26 issued Osteopathic Physician's and Smgenn 's CertiJicale No. 20A 11324 to Bennie S. Johnson, 

27 D.O. (respondent). The Osteopathic Physician's and Surgeon's Certificate No. 20!\ 11324 was in 

28 full force and c!Tcct al all times relevant to the charges brought herein and will expire on 
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November 30, 2017, unless renewed. 

JUJUSDICTION ----
3. Tl1is Accusation is brought before the Board, under the authority oft.he following 

Jaws. All section references are to the Business and Profession5 Code (Code) unless otherwise 

indicated. 

4. Section 3600 of the Code states; 

•'The law governing licentiates of the Osteopathic Medical Board o:f CaJifomia is found 'rn 

the Osteopathic Act and in Chapter 5 of Division 2, relating to medicine." 

5. Section 3600-2 of the Code states: 

"The Osteopathic Medical Board of Californiu shall enfoi·cc tho$e porlions ofrhe Medical 

Practice Act identified as Article 12 (co1nmendng with Section 2220), ofClmpter 5 ofDivision2 

of the Business and Profossions Code, as now existing or hereafter t1111ended, as 10 persons who 

hold t~et1ificates subject to \he jurisdiction oflhe Osteopathic Medical Board of California, 

however, persons who elect to prnctice using the term or suffix .. M.D." as provided in Section 

2275 of tho Business and Prnfessions Code, as now existing or hereaJter amended, shHII not be 

subject to this section, and the Medit~al Board of California shall enforce the pwvisious oftlw 

article as to persons who make the eleclio11. After making the election, each person so elc1:1.ing 

1dialJ apply for renewal of his or h.er ccrtitlcate to The Medical. Board of California, and the 

Medh:al Board of California shnlf issue renewal certificates in the same manner as other renewal 

certific1ttcs are issued hy it." . 

6. Section 2227 of the Code slates; 

"(a) A licensee whose matter has been heard by an a(hninistrntive law judge of the Medical 

Quality Hearing Pt1llel as designated b1 Section l .137 ! of the Governrnent Code, or whose default 

has been entered, und who is found guilty, or who has entered into a stipulation for disciplinary 

action with the bom·d, may, in accordance with the provisions of this chapter: 

"(l) Have his or her .license revoked upon order of the bourd. 

"(2) Have his or her right to practice suspended Jbr ll period not to exceed one year upon 

order of the board. 
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"(3) Be placed on probation and be req11ired to pay the costs of probation rnonitoring upon 

order of the board. 

"(4) Be publicly reprimanded by the board. The public rcpri1nm1d may include a 

requirement that the licensee C()mplete rekva11t educational courses approved by the board. 

"(5) 1-luve imy other action taken in relation lo discipline i1s part of ~m order of probation, as 

the board or an administrative law judge may deem prnper. 

"(b) Any matter heal'd pursuant to subdivision (a), except for warning ktters_, medical 

review or advisory conferences, professional compett~ncy examinations, continuing educution 

activities, and c0st reimbut'Semcnt associated therewith that are agreed to with the board and 

successfl.dly c.ompleted by the licensee, or other niatters made confidential or privileged by 

existing Jaw, is deemed puhflc, and shall be made avail a hie to the public by the board pursunnt to 

Section 803 .1." 

7. Section 2234 of the Code, states: 

''The board shall take nction against any licensee who is charged with unprofossioiml 

conduct. In addition to other provisions of this article, unprofessional conduct includes, but i.s not 

limited to, the following: 

"Cb J Gross neg I igence, 

"(c) Repeated negligent acts. To be repeated, there.must be two or more negligent acts or 

omissions. An initial n~.gl.igen1 flCt or omission followed by n separate and distinct departul'e from 

the applicable standard of cme shall constitute repeated negligent acts. 

"(!)An initial negligent diagnosis followed by an act or omission niedically appropl'iate 

for lhat negligent diagnosis of the patient shall constitute a single negligent act. 

"(2) When the. standard of care requires a change iJl the diagnosis, act, or omission that 

constitutes the negligent act described in paragraph (l ), including, but not limited to, a 

reevaluation of the diagnosis or a change in treatment, and the licensee's conduct departs from the 

a.pp! icahle stirndnrd of citre, each departure constitutes a separate and distinct breach of the 

standard of care. 
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2 8. Section 480 of the Code states, in pertinent ptll'l: 

3 

4 

5 

"A board may deny a .license regulalell by this code on the grounds that the applicant has 

one of the following: 

6 

7 

8 

(3)(A) Done any act that if done by a licentiate of the business or profession in question, 

wouJd be grounds for suspension or revocation of license. 

9 9. Unpro:fossional conduct under Code section 2234 is conduct which breaches the rules 

lO or ethical code of the medical profession, or conduct which is unbecoming to a member in good. 

l 1 standing ofthe medical profession, and which demons1r~1tes an unfi1ness to practice medicine. 

12 (Shea v. Board (i Medical Examiners (I 978) 81 CaLApp.3d 564, 575.) 

l3 COSTJ,U'.COVERY 

J 4 l 0. Section 125.3 of the Code pmvides, in pertinent part, lhut the Board may request the 

J 5 administrative law judge to direct ii licentiate found to have committed ll violation or violations of 

16 the licensing act t:o pay a sum nol to exceed the reasonable costs of the investigation and 

] 7 enforcement ofthe case. 

18 FIRST (~AUSJ~ li'OR DISCIPLINE 

19 (Gross Negligence) 

20 11. Respondent has subjected his Osteopathic Physi.cian 'sand Surgeon's Certificate No. 

2 l 20A l 1324 to disciplinary action under sections 2227 and 2234. as defined by section 2234, 

22 subdivision (b), of the Code, in that he committed grnss negligence in his care and trefltment of 

23 patients R.K., M.K., N.H., and D.K., as more particularly alleged herein: 

24 12. Respondent started working at pH Miracle Center, located in Valley Center, 

25 Califol'nia (pH Mirac.le Center) in or arnun<I June 2012. 

26 111 

27 111 

28 111 
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l'ittient RK. 

2 13, Prior to receiving medical cme at pH Miracle Center, patient R. K. had been 

3 diagnosed with right breast cancer in or around August 2012 tine! has had a lumpectomy. 1 

4 14. On or about August 27, 2012, pa1ient R.K, began receiving medical care at pH 

5 Miracle Centt':t, Respondent failed to obtain a thoroi1gh history or conduct a complete physicul 

6 examination, before initiating treatment on patient R.K. 

7 .15. During trei1tment of patient R.K., respondent failed to obtain a history or conduct 

8 physical examinations, periodically. 

9 16. On or about August 27, 20 l2, respondent ordered and/or directed and/or approved 

1 o administration of a foll body medical diagnostic ulu·asound and thermography on patient R.K 

! I Based on the results of the August 27, 2() 12, full body medical diagnostic ultrasound am[ 

l 2 thennography, respondent made the following recommendations, among others: 

l3 11) Breast lJhrasound; 

14 b) Abdominal and Pelvk Ultrnsound; 

15 c) Colon, gallbladder, and liver cleanses; 

l 6 d) Proper hydration and exercise; and 

J 7 e) Consultation with a qualified health care pr()l'c&sional on environmental, Ii fest)' le, 

18 . and nutritional practices to support breast heal.th and con:siderntion of preventative 

19 treatment. 

20 17. . On or about Aug11st 27, 2012, respondent ordered uncl/or directed andfor apprnved 

2 l administration of bilateral lower exu·cmity venous uJtrnsound, bilateral lower extremity arterial 

22 ultrnsound, bilaternl breast ulu·asotmcl, and carotid ultrasound on patient R.K. 

23 18. On or abolll August 29, 2012, respondent ortlered and/or directed and/or appmvecl 

24 administration oflntn1venous therapy (IV therapy) on palientR.K. Respondent prescribed 50 mL 

25 of Sodium Bicarbonate, JO mL ofMagneshnn Chloride, and S mL ofN-Acetylcysteine. Afh1r IV 

26 

27 

28 

1 Lumpectomy is a surgical operation in which a lump is removed from the breast, 
typically when cancer is present, bm has not spread. 
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therapy was i11itiated on patient RK., respondent failed to properly monitor the 11uld input and 

2 outpt1t of patienJ RJ(. Respondent also failed lo examine any signs or symptoms of flt1id 

3 ovel'load in patient R.K., such as swelling in the legs, crackles in the lungs," and shortness of 

4 breath. In addition, respondent failed to monitor patient R.K. 's weight on a weekly basis, in order 

5 to ensure that she was not gaining weight from too mt1ch lluid. 

6 19. On or about September 3, 20 .l 2, respondent again ordered and/or directed and/or 

7 approved administJ·ation of a fall body medical diagnostic ultrasound and thermogrnphy Oil 

8 patient R.K. Based on the results of the September 3, 2012, full body medical diagnostic 

9 ultrasound and thermography, respondent nwde the following recommendations, among others: 

JO a) Breast Uhrasound; 

J l b) Proper hydralion and exercise; and 

12 c) Consultation with a qualified. h~'alth care professionnl on enviromnental, lifestyle, 

I 3 and nutritional practices to support breast health and consiclerntion of preventative 

14 treatment. 

J s 20. On or about September 3, 2012, respondent orckred and/or directed all<.Vor approved 

16 administration of right lower extremity arterial ultrasound and right breast ultnisound Oil patient· 

n rue 
18 21. On or about Septttrnber 10, 2012, respondent again ordered an.d/or directed and/or 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

approved administnrlion of a full body medical diagnostic ultrasound and thermography on 

patient R.K. Based on the results of the September J 0, 2012, full body medical diagnostic 

ultrasound and thermography, respondent made the following recommendations, among others: 

lungs. 

a) Breast lJltrasound; 

b) Proper hydration and exercise; and 

·c) Consultation with a qualified health care professional on environmenta.I, lifestyle, 

and nutritional practices to support breast health mid CQnsidcrntion ofprevenmtive 

tt·eatn1ent. 

Crackles Jn the lungs are sounds emilted during a lung exam, indicating fluid in the 



22. On or ii bout September I 0, 20l2. respondent ordered and/or directed and/or approved 

2 administration ofright breast ultrasound, right lowe1· extremity arterial ultrasound, abdomim1J and 

3 pelvic ultrasound, and thyroid ultrasound 011 patient R.K. 

4 23. Resp()lldent committed gross negligence in the care and treatment of' patients R.K., 

5 which included, but was not .limited to, the following: 

6 (a) Respondent failed to obtain a thorough history or conduct a complete physical 

7 examination, before initiatirig trei1tmem on patient R.K. 

g (b) . Duri11g treaunent of patient R.K., respondent failed to obtain a history or 

.9 conduct physical examinations, periodically. 

10 Patient M.K. 

11 24. Prior to receiving medloal care a1 pH Miracle Center, patient M.K. had a history of 

12 bladder cancer and kidney cancer wltl1 rr1e1as111ses to the spine, liver, and lungs. She has had 

13 multiple surgeries, rad.iation treatments, and multiple small bowel obstrnctions clue lo adhesions. 

J 4 25. On or about July 15, 2012, patient M.K. began receiving medical care at pH Miracle 

15 Center. Respondent foiled to cond\lcl a obtain histmy or conduct a complete physicn.l 

16 examination, before initiating treatment on patient M.K. 

J 7 26. During treatment ofpatient M.K., respondent failed to obtain a history or conduct 

18 physical examinations, periodically. 

J 9 27. On or about July .16, 20 l 2, respondent ordered and/or directed in1d/or approved 

20 administration of a full body medical diagnostic ulirnso\md nnd fhermography. 

21 28. Based on the results ofrhe July 16, 2012, foll body medical diagnostic ultrasound and 

22 

24 

25 

26 

27 

28 

thermography, respondent made the following recommendations, among others: 

a) Breast Ultrasound; 

b) Abdominal and Pelvic Ultrasound; 

c) Colon, gallbladder, and liver cleanses; 

cl) Prnper .hydration and exercise; and 

e) Consult<1tion with a qualified health cnre professiomil on. environmental, lifestyle, 

and mlll'itional practices to support breast health and consideration ofprevcntafive 
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1 treatment. 

2 29. On or about July I 6, 2012, respond.en! ol'dered and/or directed and/or approved 

3 admlnistl'ntion of bilaten1l lowcr extremity venous ultrasound, thyroid ultrasound, carotid 

4 ultrasound, bilateral breast ultrasound, bladder ultrasound, abdominal ultrasound, and bilateral 

5 lower extremity mtedal ultrasound on patient M.K. 

6 30. On or about July 23, 2012, re11pondcnt again ordered 1mdfor directed and/or approved 

7 administration ofa full body medical diagnostic ultrasound and thcrrnography on patient M.K. 

8 Based on the results of July 23, 2012, full body medical diagnostic ultrnsound and thermography, 

9 :respondent made the following recommendations, among others: 

JO a) Proper hydration and exercise~ a11d 

11 b) Cons\iltation with a qualified health care professional on e11virn111nental, lifestyle, 

12 and nutritional pl'actices to suppo1t breast health nnd consideration of preventative 

l 3 treatment. 

I 4 3 I. On or about July 23, 2012, respondent ordered and/or directed andfor apprnved 

J 5 administration of Intravenous 1herapy (IV therapy) on patient M.K. Respondent prescribed 500 

J6 mL of0.45% saline; 75 mL of Sodium Bicarbonate, 10 mL of'Magn0silll11Chloride,1mdinsulin, 

I 7 once a week. 

18 32. On tJr about Jul 23, 20 I 2, after TV therapy was i 11itiated on pa ti em M .K., respondent 

19 failed to properly monitor the fluid 1nput imd output of patient M.K. Respondent also failed, to 

20 examine any Higns Clr symptoms offlui.d overload in patient M.K., such as swelling in the leg~, 

2 J crackles in the lungs, and shormess of breath. In addition, respondent failed to monitor patient 

22 M.K. 's weight on a weekly basis, in order to ensur.e that she was not gaining weight from too 

23 much fluid. 

24 JJ. On or about July 23, 2012, respond em also prescribed chemotherapy drugs. 

25 Specifica!Jy, respondent prescribed to piitient !VLK., 2 mL of Cispla1i11 and 2 mL of 

26 Cyclophosphamide, once a week, TI1ereafkr, respondent failed to tmmitor patient M.K. for a 

27 possible hemorrhagic cystitis (blood in the urine), a possible complicacioD fron1 

28 Cyclophosphamide; respondent foiled to ask patient M.K. about possible sid.c effects from 

8 
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CisplatLn and Cyclophosphamide; and respondent foiled to co.nduct acleq\.rnte Hnd regular 

2 monitori.ng to check patient M .. K. 's kidney fi.mction. Respondent has inadequate training in 

3 Oncology. 

4 34. On or about .filly 30, 2012, r~spondent ngnin ordered an<llor directed and/or approved 

5 adrninistration ofa foll body medical diilgnostic ultl'asound mld thel'mography on patient M.K. 

6 Based on the results of the July 30, 2012, full body medical diagnostic ultraso~md and 

7 thennography, respondent made the following recommendations, among others: 

8 a) Proper hydration and exercise; and 

9 b) Consultatio11 with a qualified health cure profossio1ml on environme11ta.I, lifestyle, 

1 O ru1d nu1ritional practices to suppmt breast health amt consideration of preventative, 

I ! treatment. 

12 35. On m: about August 6, 2012, respondent again ordered and/or directed and/or 

13 approved administration of a full body medical diagnostic ultrasound and thermography on 

14 patient M.K. Based or.i the resul!s of the August 6, 2012, full body medical diagnostic ultrasound 

15 and therrnography, respm1dent made the following recommendations, among otllt~rs: 

16 a) Proper hydration and exercise; and 

J 7 b) Consultation with~• qualified health cnre professional on ~nvi.rournental, lifesty.le, 

J 8 and nutritional practices to support breast health and cmrnideration of preventative 

19 treatment. 

20 36. On or about August 6, 2012, l'esponde1it ordered and/or directed ru1d/or approved 

21 administration of Intravenous therapy (IV therapy) on patient M.K. Respondent added 4 mL of 

22 DMSO and 2 mL of Cesium. TI1ereafter, respondent failed to properly monitor the fluid input 

23 mid outp\ll of patient M.K. Respondent also failed to examine any signs or symptoms of fluid 

24 overload in patient M.K., such as swelling in 1be legs, crnckles in the lungs, imd shortness <lf 

25 breath. In addition. respondent failed to monitor puiient M.K. 's weight 011 a weekly basis, in 

26 order to ensure that she was not gaining weight from too inuch fluid. 

27 I 11 

28 I 11 

9 
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37. Respondent committed gross negligence i11 the care and treatment ofpntient M.K., 

2 which included, but was not limiled to, the following: 

3 (a) Respondent foiled to obtain a thorough history or conduct a complete physical 

4 examination, before initiating treatment on pmient M.K.: 

5 (b) Dm'ing treatment ofpatienl M.K., respondent failed 10 obtain n history or 

6 conduct phyi;icu.I cxJ1mimltions, periodically; and 

7 (c) Without proper monitoring ofpatienl M.K. or adequate training in Oncology, 

8 011 or about July 23, 2012, respondent prescribed chemotherapy drugs, 2 mL of Cisplatin 

9 and 2 mL of Cyclophosphamide, to patient M.K. 

l 0 j'atieut NJI. 

l I 38. Prior to receiving n:iedical care at pH Miracle Center, patient N.H. was diagnosed 

12 with left breast cancer in Novembei· 2010. Palient N.H. Lmde1we11t left breast mastectomy and 

U radiation therapy. The cancer recurred in Apri.I 2012 and was widel'y metastatic. 

14 39. On or about July 30,. 2012, patient NJI. began receiving medical care at pH Miracle 

15 Center. Respondent failed to obtain a 1horough history or conduct a complete physical exn.rn, 

16 b~fore initiating treatment on patient NJ!. 

17 40. During treatment of patient NJI., respondent failed to obtain a history or conduct 

18 physical examinations, periodically . 

.19 41. On or about .July 30, 2012, respondent ordered and/or directed and/or approved 

20 administration of' a full body medical dingnostic ultrasmmd and tbermogrnphy on p111Je11t N.H. 

21 Based on the results of the July 30, 2012, full body medical diagnostic ultrasmmd and 

22 thel'mogrnp!Jy, Icspondent made the following recommendations, among others: 

23 a) MRI: 

24 b) Breast U1 trasound; 

25 c) Abdominal and Pelvic Ultrasound; 

26 d) Colon, gallbladder, at1d liver cleanses; 

27 e) Proper hydration and exercise; and 

28 J) Consultation with a qualified health care professional on cnvironmenml. lifostyle, 

JO 
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1 

2 

and nutritional practices to support breast health and considerntlon ofprevemative 

u·catment. 

3 42. On or about August 27, 2012, respondent again ordered and/or directed and/or 

4 approwd administration of a foll body medical diagnostic ullrasound ttnd thermography on 

5 patient N.H. Based on the remits of the August 27. 2012, full body medical diagnostic ultrasound 

6 and thermography, respondent made lite following recommendatioM, among others: 

7 a} MRI; 

8 b) Breast Ultrnsound; 

9 c) Abdominal nnd Pelvic lJltrasouud; 

IO d) .Colon, gallbladder, and liver cleanses; 

l l e) Proper hydration and eKercise; and 

12 1) Consulration with a (]ualified healtl1 care profossiomil on environmental, lifestyle, 

13 ru1d nutritional practices to support breast health and consideration of preventative 

14 treatment. 

· 15 43. Between on 01· about August 1, 2012 and on or about O~tobe.r l5, 2012, respondent 

16 ordered and/or directed and/or approved administration oflntravenous t11erapy (IV therapy) on 

17 patient N.H. Respondent prescribed to patient NJl., 500 mL of 0.45% nonnal saline, LOO mL of 

] 8 sodium bicarbonate, lO mL of Magnesium Chloride. N-Acetylcystelne, Glutathione, 

19 Phosphatidylcholine, and insulin. AJ:le.r JV therapy was initiated on putient N.H., respondent 

2.0 failed to properly monitor the fluid input and output of patient N.H. Respondent also frilled to 

21 examine any signs or symptoms of fluid overload in -patient N.H., such as swelling in the legs, 

22 crackles in the lutJgs, and shortness of breath. In addition, respondent failed to monit'w patient 

23 N.H.'s weight on u weekly basis, in order H> ensure t.hat she wns not gainingwr-ight from too 

24 much fluid. 

25 44. On or about October l 6, 2012, respondent aJso prescribed 1 mL ofCisplatin, u 

26 chemotherapy drug. Thereafter, respondent failed to administer regulm· blood tests on patient 

27 NJ!. in order to monitor any abnormalities such as bone marrow suppression and kidney failure: · 

28 respondent failed to ask patient N.H. about possible side effects from Cisplatin. Respondent has 

11 ------------.. ---···-"---·······---·-----·---·-------------·-·····-···---····· .................. ----··---.. ··--
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inadequate training in Oncology. 

2 45. Respondent committed gross negligence in the care and treatment of patient N.H., 

3 which included, but wits not limited to. the follov.'ing: 

4 (a) Respondent failed to obtain a tl1orough history or conduct a complete. physlcitl 

5 examination, before initiating treatment on patient NJ!.; 

6 (b) Dul'ing treatment of patient N.1-1., respondent faikd to obtain a histmy or 

7 conduct physicuJ examinations, pei'iodicaHy; and 

8 (c) Without prope.r monitoring of patient N.H. or a<foquate training in Oncology, on 

9 01· about October 16, 2012, rc.spondent prescribed a chemotherapy drug, 1 mL ofCisplatin, 

l O to patient N.H. 

11 fatient D.K. 

12 46. Prior to receiving medical ca.re at pH Mime le Center, patient D.K. ha<l u history of 

13 Jett breast cancer. She had a left lumpectomy in Augusr 2012. 

14 47. On 01· about Septembe1· 7, 2012, patient D.K. began receiving medical care at pH 

J 5 Miracle Center. Respot1dent failed to obtain a thornugh history m• conduct a complete physical 

16 exam, before initiating treatment on patient D.K. 

17 4 8. During treatment of pati.e11t D .JC, respondent !:ailed to obt!\in a history or conduct 

18 physici\I examinations, periodically. 

19 49. On-0r about September 7, 20 I 2, respondent Ol'dered and/or directed and/or apprnved 

20 administration of a full body medical diagnostic uhrnso\lnd and thennogrnphy on patient DJ<.. 

2 l Based 011 the results of the September 7, 2o-J 2, foll body medical diagnostic ultrasound and 

22 thermography, respondent made the following recommendations, among others: 

23 a) Thyroid Ultrasound; 

24 b) Breast Ultraso1md; 

25 c) Abdominal and Pelvic Ultrasound; 

26 d) Colon, gallbladder, and liver cleanses; 

27 e) Proper alknlinehydrntioil and exercise; and 

28 f) Consultation witl1a qtm!Llfod health care professional on environmental, lifestyle, 

12 
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and nutritional practices to support breast health and consideration ofpreventative 

2 tren1ment. 

3 5 0. On or about Febrnary 12, 2013, respondent ordered and/or directed and/or approved 

4 administration oflntravenous therapy (IV therapy) on patient D.K. Respondent prescribed 500 

5 mL of 0.45% normal saline, 150 mL of sodium b.icarbonato, and I 0 mL ofM.~1gnesium Chl.oride. 

6 After IV therapy was initiated on patient D.K., respondenl foi]ed to properly monilor the fluid 

7 input and output of patient D.K. Respomlent also failed to examine any signs or symptoms of 

8 fluid overload in patient D.K., such as swelJing in the legs, crackles in tJ1e lungs, and short1iess of 

9 breath. In addition, respondent foiled to monitor pmient D.K. 's weight on a weekly basis, in ol'del' 

lO to ensure that she was not gaining weight from too much fluid. 

11 · 51. Respondent committed gross neg! lgence in the care and treatment of patient D.K., 

12 whfoh i.ncluded, but was not limited to, the following: 

(a) Respondent failed to obtain a thorough history or conduct n complete phy~ical 

14 examination, before initiating treatrne.nt on patient D.K.; and 

15 (b) During treatment of patient D.K., respondent foiled to obtain a history or 

16 conduct physical examinations, periodically. 

17 SECOND CAUSE FQR Df.8£'.IfLINE 

18 (Repeated Negligent Acts) 

J 9 52. Respondent has further sub,iected his Osteopathic Physician's and Smgeon's 

20 Certificate No. 20A 11324 to disciplinary action imder sections 2227 and 2.234, as defined by 

21 section 2234, subdivision ( c), of the Code, in that he committed repented negligent acts in the cil!'e 

22 and treatment of patients R.K., M.K., N.H., and D.K., as more particularly alleged herein: 

23 Patient g.K. 

24 53. Paragraphs 13 through 23, above, are hereby incorporated by reference and reullcged 

25 as iff\Jlly set forth herein. 

26 I I I 

27 I I I 

28 I I I 

13 --------·-----------·· .. ··----·---
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54. Respondent committed repeated negligent acts in his care and treatment of patient 

2 R.K. which included, but was not limited to, lhe following: 

3 (a) Respondent !!riled to obtain a thorough history or conduct a complete physical 

4 examination, before initiating treatment on palient R.K.; 

5 (b) During treatment of patient R.K., respondent foiled to obtain a history or 

6 conduct physical examinations, periodically; 

7 (c) Respondeilt ordered and/or directed and/or appl'ovcd adminish'ation of one or 

8 more mmeccssary tests on patient R.K.; and 

9 (d) Respondent failed to proper.ly monitor patient !'CK. whik on JV therapy. 

10 Palieut M.K. 

l l 55. Pru·agraphs 24 through 3 7, above, are hereby incorporated by reference ru1d reaHeged 

12 as if fully set forth here.in. 

13 56. Respondent committed repeated negligent acts in his care and treut111e11t of patient 

14 R.K. which included, but was not limited lo, the foll-Owing: 

15 (a) Respondent failed to obtain a thorough history or conduct a complete physical 

l 6 examination, before initiating treatment on patient MX.; 

17 (b) During treatment of patient M.K., respondent. failed to obtain a history or 

18 conduct physiciil examinations, periodically; 

19 (c) Respondent ordemd and/or directed and/or apprnved administration of one or 

20 .more mmccessary tests on pRtient M.K.; 

21 

22 

(d) Respondent failed to properly monitor patient M.K. while on IV therapy; 

(e) Respondent prescribed chemotherapy drugs, 2 mL of Cisplatin and 2 ML of 

23 Cyclophosphamide, to patient M.K., without proper monitoring ofpatient M.K. or adequate 

24 training in Oncology. 

25 //I 

26 11 I 

27 I I I 

28 /// 

14 
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Patient N,H, 

2 57. 'Paragraphs 38 through 45, ubove. are hereby incorporated by reference and reaUeged 

3 as if fully set forth herein. 

4 58. Respondent commined repeated negligent acts in his cure and treiument of patient 

S N.H. which included, but was not limited to, the following: 

6 (a) Respondent failed to obtain a thorough history or conduct a cornpkre physical 

7 e:rnmina.tion, before initi<lting treatment <ln patient N.H.; 

8 (b) Duting treatment ofpatientN.H., respondent failed to obtain Hhistory or 

9 conduct physical examinations, periodically; 

JO (c) Respondent ordered and/or directed and/or approved administration ofono or 

1 l more unnecessal'y tests on patient NJ!.;· 

12 

13 

(d) Respondent failed to properly monitor pmient N.H. while on IV therapy; ami 

(e) Respondent prescribed a chemotherapy drug, I mL of Cisplalin, to patient 

14 N.H., without propc1· monitoring of patient N.H. or adequate training in Oncology. 

15 Pa!t.~!U D.f(. 

J 6 59. Paragraphs 46 through 51, above, me hereby incorporated by reference 1md rea!Jeged 

17 as iff'uriy set fo11J1 her~in. 

18 60. Respondent committed repeated negligent itcts in his earn and treatment of patient 

\ 9 .D.K. which included, but was not limited to, the following: 

20 (a) ·Respondent failed to olJlain n thorough history or conduct a complete physical 

21 examination, before initiating treatment on patient D.l(.; 

22 (b) During treatment of patient D.K., responden1 foiled to obta.in a history or 

23 conduct physical examinations, periodically; 

24 .(c) Respondent ordered and/or directed and/or appl'Oved administration of one or 

25 more unnecessary tests on patient DJ(;; and 

26 (d) Respondent failed lo prnperly monitor patient D.K. while on IV therapy. 

27 If I 

28 /I I 

15 
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THIRD C/\llSE FOH DISCIPLINE 

1 (General Unprofessional Conduct) 

3 61. Respondent has further subjcclcd his Ostem1lhic Physician's and Surgeon's 

4 Cerlilicalc No. 20A I 1324 10 <lis<:iplinury action under sections 2227 and 2234. as dclincd by 

5 section n34. of 1hc Code. in that he has engaged in conduct which breaches the rnles or ethical 

6 code of the medical profrssion, or conduc1 which is \In becoming lo n member in good standing of 

7 the medical p.rol'ession. and which dcmon~lrnlcs an unfitness to pructice medicine, as more 

S particularly alleged. in paragraphs 11 through 60, above, which are hereby incorporated by 

9 reference and rcnllegccl as if' J\11Jy set forth herein. 

JO PRAvgn 

11 Vv'lIEREFORE, Complainant requests thal a henring be held on the matters herein alleged, 

12 and that following, the hearing, lhe Medical Board of California issue a decision: 

13 L Revoking or suspending Osteopathic Physician's mid Surgeon's Certificate No. 

14 20A 11324, issued to respondent Bennie Stephen Johnson, D.O.: 

15 2. Ordering, respondent Bennie Stephen Johnson. D.0., ii' placed on probation. lo pay 

16 the Board the costs of probation monitoring; 

17 J. Ordering respondent Bennie Stephen .Johnson, JJ.O., to pay the Osteopathic lvledical 

18 Board of California the reasonable costs of the inYcstigalion and cnforccmcnl of this case, 

t 9 pursumit lo Business <md Prolessions Cmk sc<:tion l '.25.3: and 

'.20 4. Taking. such other and l\irthcr action as deemed necessary and proper. 

21 

22 ' DATED: ~·t1,,~ /~,,:;lo/(,,,·-
23 

24 

25 

26 

27 

28 

;t,~~Jnfcd~ d---~ 
ANGELIN;\-M. BURfCiN ... -----.. ·--·-·- ·--·--------·-
Exccu!ivc Direc1or 
Ostcopnthic Medical Board ofl'alifi:1rnia 
l)epnrnnenl or Consu111er /\ ffairs 
Slate of California 
('0111plainanl 
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_DECLARATION OF SERVICE BY CERTIFIED MAIL AND FIRST CLASS MAIL 
(Separate Mailings) 

In the Matter of the Accusation Against: 
Bennie S. Johnson, D.O. 
Case No: 00-2013-003759 

I, the undersigned, declare that I am over 18 years of age and not a party to the 
within cause; my business address is 1300 National Drive, Suite 150, Sacramento, CA 
95834. 

On July 14, 2016, I served the attached Accusation, Statement to Respondent, 
Request for Discovery and Government Codes Sections 11507.5, 11507.6 and 
11507.7 by placing a true copy thereof enclosed in a sealed envelope as certified mail 
with postage thereon fully prepaid and return receipt requested, and another true copy 
of the Accusation, Statement to Respondent, Request for Discovery and 
Government Codes Sections 11507.5, 11507.6 and 11507.7 as enclosed in a 
second sealed envelope as first class mail with postage thereon fully prepaid, in the 
internal mail collection system at the Office of the Osteopathic Medical Board of. 
California addressed as follows: 

NAME AND ADDRESS 

Bennie S. Johnson, D.O. 
227 N El Camino Real, #204A. 
Encinitas, CA 92024 

(certified and regular mail) 

Certified Mail No. 
917199999170348923 2978 

91 7199 9991 7034 8923 2978 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct and that this declaration was executed on July 14, 2016 at 
Sacramento, California. 

Steve Ly 
Declarant 

cc: Jason J. Ahn, Deputy Attorney General 
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BEFORE THE O!'!i:!OPt;TlilC MEOlt.:A! BOA 
OSTEOPATHIC MEDICAL BOARD OF CALIFORN~CAt!l"Ol'!N~'\· · RD 

DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

In the Matter of the Accusation Against: 
Case No. 00-2013-003759 

BENN[E S. JOHNSON, D.O. OAH No. 2016080801 

Osteopathic Physician's and Surgeon 
Certificate No. 20All324 

ORDER OF DECISION 

Respondent. 

DECISJ01' 

The attached Proposed Decision of the Administrative Law Judge is hereby 

adopted by the Osteopathic Medical Board of California, Department of Consumer 

Affairs, as its Decision in the above-entitled matter. 

This Decision shall become effective on 111P~7 5
1 

ZDf'7 

h ,.,,( /)fl (_ '7 IT IS SO ORDERED this -2~-- day of T Z,_ ;zo;, 

By~~ 
JO EPHAZANIMTo:D.0.:PRESIDENT 
OSTEOPATHIC MEDICAL BOARD 



BEFORE THE 
OSTEOPATHIC MEDICAL BOARD OF CALIFORNIA 

DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

In the Matter of the Accusation Against: 

BENNIE S. JOHNSON, D.O. 

Osteopathic Physician's and Surgeon's 
Certificate No. 20Al 1324 

Respondent. 

Case No. 00-2013-003759 

OAH No. 2016080801 

PROPOSED DECISION 

Administrative Law Judge Vall era J. Johnson, State of Califurnia, Office of 
Administrative Hearings, heard this matter in San Diego, Califoniia on January 3 0 and 31, 
February 1, 2; and 3, 2017. 

Jason Ahn, Deputy Attorney General, represented complainaut, Angelina Burton, 
Executive Director of the Osteopathic Medical Board of California. 

Bennie S. Johnson, D.0., respondent, was present and represented himself. 

TI1e matter was submitted on Februaiy 3, 2017. 

FACTUAL FINDINGS 

Jurisdictional Facts 

1. On July 30, 2010, the Osteopathic Medical Board of California issued 
Osteopathic Physician's and Surgeon's Certificate No. 20Al 1324 to Bennie S. Johnson, D.O. 
At all times relevant, said physician's and surgeon's certificate was in full force and effect 
and will expire on November 30, 2017, unless renewed or revoked. 

2. Angelina M. Burton filed Accusation, Case No. 00-2013-00375, in her official 
capacity as the Executive Director of the Osteopathic Medical Boai·d of California. In the 
Accusation, complainant alleged that, in his care and treatment of four patients, respondent 
engaged in: 



• gross negligence when he: 

o ordered, and/or directed and/or approved administration of 
ultrasound and thermography tests; 

o failed to obtain a history and perform a physical examination before 
initiating treatment; 

o failed to obtain a history and perform a physical examination, 
periodically, during treatment. 

• repeated negligent acts when he: 

o ordered and/or directed and/or approved administration of one or 
more unnecessary tests; 

o failed to obtain a history and perform a physical examination before 
initiating treatment; 

o failed to obtain a history and perform a physical examination, 
periodically, during treatment; 

o failed to properly monitor patient(s) wl1ile on intravenous (IV) 
therapy; 

o prescribed chemotherapy drugs without adequate training in 
oncology and without properly monitor the patient(s). 

Further, complainant alleged that respondent engaged in conduct which was 
unbecoming a member in good standing of the medical profession, which demonstrates an 
unfitness to practice. 

Based on the foregoing facts and violations, complainant seeks an order (1) 
disciplining respondent's physician's and surgeon's cerl1ficate, (2} compelling respondent to 
pay the reasonable costs of investigation and enforcement of the case, and, (3) if respondent 
is placed on probation, an order compelling respondent to pay the board's cost of probation 
monitoring. 

3. Respondent filed a timely Notice of Defense, requesting a hearing in the 
matter. He disputed the chiJ,rges in the accusation. 

Respondent's Education, Training & Experience 

4. Respondent testified regarding his education, training and experience. 

2 



In 1981, he obtained an osteopathic medical degree from the University of Health 
Sciences, previously kn()wn as Kansas City College of Osteopathic Medicine, in Kansas 
City, Missomi. In 2001, he graduated from First National University with a doctor of 
natmopathic medicine; he attended an extension program in Fort Oglethorpe, Georgia. In 
2004, respondent obtained a medical degree from the University of Science, Arts and 
Technology in Montserrat, British West Indies; and, in 2016, he received an honorary post 
doctorate degree from the same institution. 

Between 1981 and 1982, respondent completed a rotating internship at Phoenix 
General Hospital, in l'hoenix, Arizona. Between 1982 and 1984, he worked with a general 
practice and emergency medicine group. Between 1984 and 1985, he completed a general 
practice residency at Doctors' Hospital in Tucker, Georgia. In 1985, respondent graduated 
from flight surgery school and from combat casualty care course, both "put on" by the 
United States Almy. From 1985 mitil 1998, respondent served as a flight smgeon in the 
United States Army Reserve. Between 1985 and 1996, he practiced with a general practice 
and gastroenterology group. Between 1997 and 2004, respondent practiced complementary 
and alternative medicine at the hnmune Recovery Foundation in Atlanta, Georgia. For the 
past six years, respondent has maintained a solo practice in complementary and alternative 
medicine in Encinitas, California; he has one patient. Between 2012 and 2013, he worked at 
pH Miracle Center. 

In 1998, respondent received a clinical the11nologist certification from the American 
College of Clinical Thennology. 

Respondent was first licensed as a doctor of osteopathic medicine in 1984. In 
addition to California, respondent is licensed as an osteopathic physician in the states of 
Tennessee, Georgia, Colorado, Arizona and North Carolina. His license is active and current 
in California and Georgia. There is no evidence of prior discipline by any board in any state. 

At the University of Science,-Alts and Technology, respondent is on the academic 
committee - medicine; the conunittee is responsible for oversight of the teaching curricula 
for medicine. In addition, he is a tenmed professor of medicine at the same institution; in 
this capacity, he teaches subjects related to oncology and complimentmy medicine in Fort 
Lauderdale, Florida, every two to three months. He is a board member of Best Answer for 
Cancer, an independent group that provides alternative cmlCer treatment. Since 2015, he has 
held a cabinet position as Minister of Health with the Southern Cherokee Nation. 

In 2016, respondent received the lifetime achievement award from President Obmna. 
Respondent did not explain the basis for the award. 

Respondent testified that he has written books about the issues in this case. He did 
not state the names of the books or provide other evidence about the books. 
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Standard of Care 

5. To ascertain the facts, the standmd of care and whether respondent's care and 
treatment of patients involved a deviatio11 from the standard of care and, if so, the extent of 
the deviation, the testimonial and documentary evidence have been considered. Complainant 
called Christine S. Nguyen, M.D. as her expert witness. Respondent did not call au expert 
witness but questioned the reliability of complainant's expert's qualifications, her opinions, 
and the bases for her opinions. 

6. Dr. Ngllyen's qualifications have been evaluated. 

In 1991, she obtained her medical degree from University of Texas Medical Branch. 
Between 1991 and 1994, Dr. Nguyen completed her internship and residency at the 
University of California - lrvine in internal medicine. 

Since 1993, Dr. Nguyen has been licensed as a physician and surgeon by the Medical 
Board of California. 

Since 1996, Dr. Ngiiyen has been certified by the American Board oflnternal 
Medicine.1 Between 2001 and 2015, she has been certified by the American Board of 
Acupuncture. Between 2009 and 2016, she was certified by the American Board of 
Integrative Holistic Medicine. 

Since 1994, Dr. Nguyen has been in private practice in internal medicine. Since 
2012, she has been in practice in internal medicine at the University of California - San 
Diego Health System. 

Dr. Nguyen has hospital privileges at Tri-City Medical Center iu Oceanside and 
University of California Medical Center, Thornton Hospital in La Jolla. 

She serves as a mentor for the American Board ofintegrative Holistic Medicine. 

7.. Dr. Nguyen has served as an expert witness on behalf of the board since 2013 
and has provided opinions in five cases. 1n 50 percent of tl1e cases, she determined the 
physician "to be at fimlt'' and in 50 percent, she determined the physician was "not at fault''. 
This is the first case in which she has testified. She has not provided opinions in criminal or 
civil cases. 

8. Respondent questioned Dr. Nguyen's qualifications to serve as the expert 
witness. He argued that she is an allopathic physician, not an osteopathic physician. In 
response, complainant explained that Dr. Nguyen had been certified by the American Board 
of Integrative Holistic Medicine and that she mentored students who are preparing for this 

1 Dr. Nguyen was recertified in 2006 and again in 2016. · 

4 



board certification. Further, pi1rsu1111t to Business and Professions Code2 section 3600-2, the 
standard of care to be applied in proceedings before the board was the standard provided by 
Dr. Nguyen. For the foregoing reasons, respondent's argument was rejected . 

. 9. Respondent challenged the bases for Dr. Nguyen's opinions. He argued that 
he took a hist01y and perfonned a physical examination on each of the patients identified in 
this case and that the documentation was missing from the record and obtained dming a 
search and seizure of pH Miracle Center. 

In July 2013, with a search warrant, investigators from the San Diego County District 
Attorney's Office searched a storage facility that contained, among other things, medical 
records of pH Miracle Center patients. Those medical records were transfe11"ed to the board 
and are exhibits in this case. 

Considering respondent's allegation regarding missing records, the administrative law 
judge ordered complainant to obtain an affidavit from the District Attorney's Office that 
stated that all the seized medical records were included.in this case; in the alternative if there 
were missing documents that the additional documents be provided. To provide the 
affidavit, the investigator and deputy district attorney reviewed the patient records in this 
case and compared these documents to the docmnents in custody of the district attorney's 
office. Rather than provide the declaration, both the investigator and deputy district attorney 
testified in this case. The investigator stated that the deputy district attorney was most 
lmowledgeable about the chain of custody of the medical records. 

Gina Darvus, the deputy district attorney who handled the criminal investigation, 
explained the procedure she followed. When the documents were seized, the documents 
were reviewed by the investigator, a paralegal and the deputy district attorney. The 
documents were imaged and bates stamped. In this case, Ms. Darvus reviewed the exhibits 
and then vedfied the bates stamped numbers. Further, Ms. Darvus explained that the files 
were "often commingled" and "disorganized", not in chronological order. So, Ms. Darvus 
used the adobe fonction on her computer to search by patient name. She found additional 
medical records for this case mixed in the files of other patient medical records. The new 
records were marked as exhibits 4A, SA, 6A and 7 A and admitted into evidence. 

None of the new medical records, for the patients in this case, documented history 
and/or physical examinations performed by respondent. 

Dr. Nguyen properly relied on the medical records provided to her. She reviewed the 
additional records provided by the deputy district attorney. Dr. Nguyen fmmd no basis to 
change any opinion. 

2 Hereinafter, all reference is to the Business and Professions Code unless othe1wise 
stated. 
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10. Complainant offered no evidence to establish that respondent ordered the 
diagnostic ultrasound and thermography and/or any other ultrasounds. There is no dispute 
that respondent was the only physician who worked at pH Miracle Center between June 2012 
and July 2013. Initially, respondent stated that he had no memory of who ordered the tests 
and that he may have ordered some of the tests; then he stated that the tests could have been 
ordered by the patients or Robert Young, Ph.D. because a physician's order is not required. 
In some cases, Dr. Young's name is listed as the physician. In some records, no name is 
listed for the person who ordered the test. 

In this case, Universal Medical Imaging Group performed the diagnostic ultrasound 
and thermography and the additional ultrasounds, and respondent, doing business as Dr. Ben 
Johnson Services LLC, interpreted the tests. Though respondent's credibility is questionable, 
it was not established that responde!1t ordered the diagnostic ultrasoiu1d and thermography 
·and/or additional ultrasounds for the four patients identified in this case. Therefore Dr. 
Nguyen's opinions regarding the full body diagnostic ultrasound and thermography and other 
ultrasotmds for the four patients is disregarded. 

11. Dr. Nguyen was qualified to serve as an expert witness in this case. She had 
the appropriate education, training and experience (23 years of practice in internal medicine) 
to render opinions. She was familiar with the relevant procedures and issues in this case. 
She relied on reasonable information (medical records of the patients) in rendering her 
opinions. She understood the standard of care, simple departure and extreme departure from 
the standard of care. There was no evidence that she was an advocate for complainant or was 
otherwise biased. Her testimony was clear, logical and easy to understand. In addition, 
when she felt that it was not clear, she gave respondent the benefit of the doubt and did not 
find the he committed a violation. As such, Dr. Nguyen's testimony was reliable, 
trustworthy and credible. 

After reviewing the patients' medical records, Dr. Nguyen issued a report, dated 
January 24, 2016, and a supplemental report, revised Februaiy 4, 2016. 

12. The testimony of Dr. Nguyen and respondent was evaluated. For the reasons 
stated in Finding 11, Dr. Nguyen's testimony was reliable, trustworthy and credible. 

On the other hand, in some cases, by contrast, respondent's testimony was confusing, 
evasive and inconsistent. Jn his closing ai·gument, respondent ai·gued that he was attempting' 
to be tmthful but under stress, he had stage fright, so his mind went blank. Considering the 
foregoing facts, his testimony was difficult to assess. 

FACTS REGARDING PATIENTS R.K.,M.K., N.H.ANDD.K. 

PatientR.K 

13. Prior to receiving care at pH Miracle Center in August 2012, patient R.K. had 
been diagnosed with right breast cancer and had had a hunpectomy. 
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14. On August 27, 2012, patient R.K. began receiving medical care at pH Miracle 
Cei1ter. There is no documentary evidence that, prior to commencing treatment, respondent 
obtained a history or performed a physical examination of patient R.IC 

15. Dming treatment, respondent did not obtain a history or conduct a physical 
examination of patient R.K., periodically. 

16. On August 27, 2012, a full body medical diagnostic ultrasound and 
thermography were ordered on patient R.K. Respondent interpreted the foregoing test. 
Based on the results, respondent made recommendations that included: 

• Breast Ultrasound; 

• Abdominal and Pelvic Ultrasound; 

• Colon, gallbladder, and liver cleanser; 

• Proper Hydration and exercise; and 

• Consultation with a qualified health care professional on environmental, 
lifestyle, and nutritional practices to support breast health and 
consideration of preventative treatment. 

17. On August 27, 2012, the following tests were ordered on patient R.K.: 
Bilateral lower extremity venous ultrasound, bilateral lower extremity arterial ultraso1mcl, 
bilateral breast ultrasound, and carotid ultrasound. )lespondent interpreted the foregoing 
tests. 

18. On August 29, 2012, respondent ordered administration of intravenous therapy 
(IV therapy) on patient R.K. Respondent prescribed 50 mL of Sodium Bicarbonate, 10 ml. 
of Magnesitun Chloride, and 5 rnL ofN-Acetylcysteine. This IV therapy was administered 
on August 29, 30 and 31, and September 1, 3, 4, 5, 6, 7 and 8, 2012. There was minimal, if 
any, monitoring of patient R.K. 

19. On September 3, 2012, a full body medical diagnostic ultrasound and 
thermography (breast and abdomen) on patient R.K. was ordered. Respondent interpreted 
the test. 

20. On September 10, 2012, a full body medical diagnostic ultrasound and 
thennography (breast and abdomen) was ordered. Respondent interpreted the test. Based on 
the results of the foll body medical diagnostic ultrasound and thermography, respondent 
made recommendations that included: 
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• Breast Ultrasound; 

• Proper hydration and exercise; and 

• Consultation with a qualified health care professional on envit'omnental, 
lifestyle and nutritional practices to support breast health and consideration 
of preventative treatment. 

Gross Negligence 

21. There is no evidence in patient R.K. 's medical record that respondent took a 
history and/or perfo11ned a physical examination prior to commencement of treatment of 
patient R.K. 

Expert testimony established that, prior to commencing treatment, a physician must 
take a thorough history and perform a complete physical examination. The purpose of doing 
so is to establish the physician/patient relationship; the physician needs to learn as much as 
possible about the patient to formulate a diagnosis and treatment plan. In addition, it is 
important information for subsequent health care providers who may later become involved 
in the care and treatment of the patient. 

Expert testimony established that a reasonably careful and prudent physician would 
not fail to take a history and pe1form a physical examination prior to commencement of 
treatment. Therefore, respondent's failme to do so constitnted an extreme departure from the 
standard of care. 

22. Also, there is no evidence in patient R.K.' s medical record that, while 
providing care and treatment for patient R.K., respondent periodically took a follow-up 
history and perfonned a follow-up physical examination. 

Expert testimony established that the standard of care required a treating physician to 
obtain a follow-up history and perform a follow-up physical examination periodically. The 
frequency of the foregoing varies depending on the patient's condition. At least one follow­
up examination should be done to detennine if the treatment prescribed is working or if there 
are side effects. 

Expert testimony established that a reasonably careful and prudent physician would 
have obtained a history and performed a physical examination periodically after initiation of 
treatment. Therefore, respondent's failure to do so when he provided care and treatment for 
patient R.K. constitntecl an extreme departure from the standard of care. 

Repeated Negligent Acts 

23. Based on respondent's order, patient R.K. received IV therapy for 10 days. 
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Expert testimony established that the standard of care required that, when IV therapy 
was administered every day, the patient was required to be monitored to ensure that she was 
not receiving too much flttids; if fluids had been accumulated in the lungs, it could have 
caused pulmonary edema; fluid in the lungs are a symptom of heart failure. The monitoring 
required includes the following. 

• The patient's input (the amoimt of fluid taken in orally and as well as 
output (urine) was required to be monitored; 

• The patient was required to be examined for symptoms of flt1id overload 
(such as swelling in the legs, crackles in the hmgs, and/or shortness of 
breath); and . · 

• The patient was reqt1ired to be weighed on a weekly basis to ensure that 
she was not gaining weight from too much fluid. 

~n Dr. Nguyen's opinion, respondent's failure to monitor patient R.K. 's IV fluid 
intake constituted repeated negligent acts. 

Respondent testified that, beyond normal monitoring by the nurse who administered 
IV therapy, monitoring of a patient who received IV therapy was not necessaiy. He 
explained that normally an individual drinks one gallon of fluid every day; the ainount of 
fluid was one-eighth the nom1al intake. Patient R.K. was ambulato1y, not lying in bed in the 
hospital. Therefore, the administered IV therapy did not present an imminent threat to 
patient R.K. As such, he did not monitor patient R.K. in the manner described by Dr. 
Nguyen. 

Despite respondent's testimony, Dr. Nguyen's opinion did not change. 

Expert testimony established that, when respondent failed to monitor R.K. after 
administration ofIV therapy on 10 separate occasions, respondent engaged in repeated 
negligent acts. 

24. In his care and treatment of patient R.K., respondent engaged in repeated 
negligent acts in that: 

• He did not obtain a history or conduct a physical examination before 
commencing treatment; and 

• During treatment, he failed to obtain a history or conduct physical 
examinations periodically. 
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Patient M.K. 

25. Prior to receiving medical care at pH Medical Center, patient M.K. had a 
history of bladder cancer and kidney cancer with metastases to the spine, liver, and lungs. 
She had had multiple surgeries, radiation treatments, and multiple small bowel obstructions 
due to adhesions. 

26. On July 15, 2012, patient M.K. began receiving medical care at pH Miracle 
Center. Prior to initiating treatment, respondent did not obtain a history or perfonn a 
physical examination. 

27. On July 16, 2012, a full body medical diagnostic ultrasound and thennography 
was ordered. Respondent interpreted the test. Based on the results, respondent 
recommended, among other things: 

• Breast Ultrasound; 

• Abdominal and Pelvic ffitrasound; 

• Colon, gallbladder, and liver cleanses; 

• Proper hydration and exercise; and 

• Consultation with a qualified healthcarn professional on environmental, 
lifestyle and nutritional practices to support breast health and consideration 
of preventative treatment. 

28. On July 16, 2012, bilateral lower extremity venous ultrasound, thyroid 
ultrasound, carotid ultrasound, bilateral breast ultrasound, bladder ultrasound, abdominal 
ultrasound, and bilateral lower extremity arterial ultrasound tests were ordered for patient 
M.K. Respondent interpreted the results of these tests. 

29. On July 23, 2012, a full body medical diagnostic ultrasound and thermography 
(abdomen, back and neck) was ordered on patient M.K. Respondent interpreted this test. 
Based on the results of this test, among other things, respondent recommended: 

• Proper hydration and exercise; and 

• Consultation with a qualified health care professional on environmental, 
lifestyle and nutritional practices to support breast health and consideration 
of preventative treatment. 

30. On July23, 2012, respondent ordered IV therapy on patient M.K. He 
prescribed 500 mL of0.45 percent saline, 75 mL of Sodimn Bicarbonate, 10 mL of 
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Magnesium Chloride twice daily. This IV therapy commenced on August 6, 2012. Patient 
M.K.receivedthisIVtherapyonAugust7,8,9, 10, 11, 13, 14, 15, 16, 17, 18,20,21,22,23, 
24, 26, 27, 28, 30 and 31, and September 1, 2, 3, 4, 5, 7, 8, 21, 22, 26, 28, 29 and 30, 2012. 
There was minimal monitoring, if any, of patient M.K. 

31. Also, on July 23, 2012, respondent issued a standing order3 for chemotherapy 
cfrugs for patient M.K.. Specifically, he prescribed 2 mL of Cisplatin and 2 mL of 
Cyclophosphamide once a week. When he issued the order, respondent had no special 
training or fellowship in oncology. He did not monitor patient M.K. or ask about possible 
side effects of the medication. 

32. On July 30, 2012, a full body medical diagnostic ultrasound and thermography 
(abdomen, back and neck) on patient M.K. was ordered. Respondent interpreted the test. 
Based on the results, among other things, respondent recommended: 

• Proper hydration and exercise; and 

• Consultation with a qualified health care professional on environmental, 
lifestyle, and nutritional practices to support breath health and 
considerations of preventative treatment. 

33. On August 6, 2012, a full body medical diagnostic ultrasound and 
thermography (abdomen, back and neck) test was ordered. Respondent interpreted the 
results of the test. Based on the test results, among other things, respondent recommended: 

• Proper hydration and exercise; and 

• Consultation with a qualified health care professional on environmental, 
lifestyle, and nutritional practices to support breath health and 
considerations of preventative treatment. 

34. On August 6, 2012, respondent modified his order for administration ofIV 
therapy for patient M.K. He added 4 mL of DMSO and 2 mL of Cesimn. There was 
minimal, if any, monitoring of patient M.K 

Gross Negligence 

35. Respondent committed gross negligence in the care and treatment of patient 
M.K. which included the following: 

3 A standing order is intended to continue. unless modified or changed by the 
physician who issued the order. 
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• Prior to initiating treatment, he did not obtain a history or perform a 
physical examination of patient M.K.;4 

• Dm'ing treatment, respondent did not obtain a history or perform a physical 
examination of patient M.K., periodically;5 and 

36. Complainant alleged that, when respondent prescribed chemotherapy for 
patient M.K, he engaged in gross negligence because he had no special training and had not 
done a fellowship in oncology; farther, respondent did not properly monitor patient M.K. 
after administration of the chemotherapy drugs .. 

The standard of care is for a general practitioner to refer a patient to an oncologist for 
the ordering of administration of chemotherapy medications because these drugs (such.as 
Cyclophosphamide and Cisplatin) are powerfol drugs that .are tailored to treat different types 
of cancers. There are side effects and different abnormalities that are caused by these drugs, 
such as vomiting, bone marrow suppression, kidney failure, infection, and hemon-hagic 
cystitis. Therefore, the patient needs to be monitored for the side effects. Proper monitoring 
following the administration of chemotherapy drugs includes ordering a complete blood 
cotmt to check kidney fonction (for lddney failure), checldng the patient's urine (for 
hemo1Thagic cystitis/blood in urine which can be fatal) and regularly taking a history and 
perfonning a physical examination (to monitor for infection). 

In Dr. Nguyen's opinion, prescribing chemotherapy drugs without a fellowship in 
oncology constitutes an extreme departure from the standard of care; ordering the 
administration of chemotherapy drugs without proper monitoring constih1tes an extreme 
deparhire from the standard of care. 

On September 27, 2012, there was one laboratory test for kidney fonction. There is 
no other evidence in the medical record that respondent monitored patient M.K. while she 
was receiving chemotherapy drugs. Dr. Nguyen could not ascertain from M.K.'s medical 
records whether respondent ordered and/or reviewed the kidney test perfomwd on September 
27, 2012. However, in her opinion, even ifhe had reviewed the foregoing information; it 
would have been inadequate monitoring of a patient receiving chemotherapy drugs. 

Respondent argued that the dosage of chemotherapy drugs was low, did not cause the 
possible symptoms experienced with higher dosages of chemotherapy medications and 
therefore did not require the monitoring described by Dr. Nguyen. Considering the 
foregoing, Dr. Nguyen did not change her opinion. 

Therefore, respondent's order to administer chemotherapy drngs for patient M.K. 
without having completed a fellowship in oncology constituted an extreme departure from 

4 This is based on paragraph 21 of the Factual Findings. 
5 This is based on paragraph 22 of the Factual Findings. 
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. the standard of care. The lack of proper monitoring of patient M.K. after ordering 
administration of chemotherapy drugs constituted an exu·eme departme from the standard of 
care. 

·Repeated Negligent Acts 

37. In his care and treatment of patient M.K., respondent engaged in repeated 
negligent acts in that: 

PatientN.H 

• He did not obtain a history or conduct a physical examination before 
commencing treahnent; and 

• During treatment, he failed to obtain a history or conduct physical 
examinations periodically. 

• He failed to properly monitor patient M.K. while on IV therapy; 6 and 

• He prescribed chemotherapy dmgs (2 mL of Cisplatin and 2 mL of 
Cyclophosphamide) to patient M.K. without adequate training in Oncology 
and proper monitoring of patient M.K. 

38. Prior to receiving medical care at pH Medical Center, patient N.H. had been 
diagnosed with left breast cancer in November 2010. She had undergone left breast 
mastectomy and radiation therapy. The cancer recurred in April 2012 and was widely 
metastatic. 

39. On July 30, 2012, patient N.H. began receiving medical care at pH Miracle 
Center. Prior to initiating treahnent, respondent did not obtain a histo1y or perform a 
physical examination on patient N.H. 

40. Dming treahnent of patient N.H., respondent did not obtain a history or 
perform physical examination periodically. 

41. On July 30, 2012, a full body medical diagnostic ultrasound and thermography 
of patient N .H. was ordered. Respondent interpreted the test. Based on the results, among 
other things, he recommended: 

• Magnetic resonance imaging test; 

• Breast Ultrasound; 

6 This is based on paragraph 24 of the Factual Findings. 
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• Abdominal and Pelvic Ultrasound; 

• Colon, gallbladder, and liver cleanses; 

• Proper alkaline hydration, diet and exercise; 

• Consultation with a qualified health care professional on enviromnental, 
lifestyle and nutritional practices to support breast health and c.onsideration 
of preventative treatment. 

42. On August 27, 2012, a full body medical diagnostic ultrasound and 
thennographywas ordered on patient N.H. Respondent :interpreted the test.7 Based on the 
results, among other things, respondent reco1mnended: 

• MRI; 

• Breast illtrasound; 

• Abdominal and Pelvic illtrasoimd; 

• . Colon, gallbladder, and liver cleanses; 

• Proper alkaline hydration, diet and exercise; 

• Consultation with a qualified health care professional on environmental, 
lifestyle and nutritional practices to suppo1t breast health and consideration 
of preventative treatment. 

43. Respondent issued an undated order for the administration ofIV therapy for 
patientN.H. twice daily. He prescribed 500 mL of 0.45 percent normal saline, 100 mL of 
Sodium Bicarbonate, 10 mL of Magnesium Chloride, N-Acetylcysteine, Glutathione, 
Phosphatidylcholine and Insulin. Patient N.H., received the IV therapy on August 1, 6, 8, 9, 
10 (once), 11 (once), 13, 15, 16, 17, 18, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 
September 1, 3, 4, 5, 6 (once), 7, 8, 9, 10, 11, 12, 13, 14, 15, 16 (once), 17, 18 (once), 19, 20 
(once), 21 (once), 22, 23 (once), 26 (once), 28 (once), 29 (once), 30 (once), October 2 (once), 
3 (once), 4 (once), 5 (once), 6 (once), 9 (once), 12, 13, 14, and 15 (once). 

During the time that patient N .H. received IV therapy, ordered by respondent, 
respondent's weight was documented tlirne times, on September 5, October 1 and October 
14, 2014. There is no evidence that respondent reviewed fuese weights. In Dr. Nguyen's 

7 The report for the examination states the date of the examination as July 30, 2012. 
In the body of the report, there is a comparison between tlie July 30 and August 27, 2012. At 
the bottom of the report is the date of August 30, 2012. 
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opinion, these weights are not sufficient monitorhlg of patient N.H. 's weight dming the time 
that she was receiving IV therapy. 

It appears that, on October 4, 2012, a modified physical examination was perfo11ned. · 
There were abdominal, vaginal, breast and limg examinations. The upper hmgs are noted as 
clear. Patient N.H. was not asked about shortness of breath. No patient name, no name of 
provider or signature is on the documented examinations. There is 1io evidence that 
respondent ordered or performed this physical examination. Neither respondent's name nor 
signature or other evidence indicated that respondent reviewed the documented 
examinations. 

Respondent did not properly monitor patient N.H. while she received IV therapy. 

44. On October 16, 2012, respondent prescribed lmL of Cisplatin. There is no 
evidence that the patient received treatment on more than one occasion. 

Gross Negligence 

45. Respondent committed the following acts of gross negligence in the care and 
treatment of patient N.H.: 

• Prior to initiating treatment, he did not obtain a history or conduct a 
physical examination of patient N.H.;8 

• During treatment, respondent did not obtain a history or conduct a physical 
examination of patient N.H., periodically; 9 and 

• Without a prior fellowship in oncology, he prescribed a chemotherapy dmg 
to patient N.H.10 

There is no evidence that the chemotherapy dmg was administered on more than one 
occasion to patient N.H. Based on Dr. Nguyen's description of and required frequency of 
monitoring, insufficient evidence was offered to establish that monitoring was required after 
administration of the chemotherapy drng on one occasion. As such, it was not established 
that respondent engaged in gross negligence when he did not monitor patient N.H. 

8 This is based on paragraph 21 of Factual Findings. 

9 This is based on paragraph 22 of Factual Findings. 

10 This is based on paragraph 36 ofFactnal Findings. 
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Repeated Negligent Acts 

46. Respondent committed repeated negligent acts in his care and treatment of 
patient N.H. which included the following: 

• Before initiating treatment on patient N.H., he did not obtain a history or 
conduct a physical exrunination; 

• During treatment of patient N .H, he did not obtain a history or conduct a 
physical examination, periodically; 

• After ordering IV therapy for patient N.H., he did not properly monitor 
patient N.H. while she was on N therapy; 11 and 

• He ordered a chemotherapy dmg for patient N .H. without having an 
oncology fellowship or other oncology training. 

There is no evidence that the chemotherapy drug was administered on more than one 
occasion to patient N .H. Based on Dr. Nguyen's description of and required frequency of 
monitoring, insufficient evidence was offered to establish that monitoring was requfred after 
administration of the chemotherapy dmg on one occasion. As such, it was not established 
that respondent engaged in a negligent act when he did not monitor patient N .H. 

Patient D.K. 

47. Prior to rnceiving care at pH Miracle Center, patient D.K. had a history ofleft 
breast cancer. In August 2012, patient D.K. had a left breast lumpectorny. 

48. On September 7, 2012, patient D.K. began receiving medical care at pH 
Medical Center. Before initiating treatment on patient D.K., respondent did not obtain a 
history or perfonn a physical examination. 

49. On September 7, 2012, patientD.K. began treatment at pH Medical Center. 
There is no evidence that respondent took a histmy or performed a physical examination 
prior to initiating treatment of patient D .K. 

50. There is evidence that, during treatment, respondent obtained a history or 
performed a physical examination periodically. 

51. On S(:]Jternber7, 2012, a foll body medical diagnostic ultrasound and 
thermography was ordered on patient D.K. Respondent interpreted the results of the test. 
Based on the results, among other things, respondent recommended: 

11 This is based on paragraph 24 of Factual Findings. 
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• Thyroid Ultrasound; 

• Breast Ultrasound; 

• Abdominal and Pelvic Ultrasound; 

• Colon, gallbladder, and liver cleanses; 

• Proper alkaline hydration and exercise; and 

• Consultation with a qualified health care professional on environmental, 
lifestyle, and nutritional practices to support breast health and 
consideration of preventive treatment. 

52. On February 12, 2013, respondent ordered administration ofIV therapy on 
patient D.IC He prescribed 500 mL of 0.45 percent normal saline, 150 mL of Sodium 
Bicarbonate, and 10 mL ofMagneshun Chloride. There are no records that IV therapy was 
administered. 

Gross Negligence 

53. Respondent committed the following acts of gross negligence in the care and 
treatment of patient D.K.: 

• Prior to initiating treatment, he did not obtain a history or perform a. 
physical examination of patient D.IZ.; 12 and .. 

• During treatment, respondent did not obtain a history or perform a physical 
examination of patient D.K., periodically. 13 

Repeated Negligent Acts 

54. Respondent committed repeated negligent acts in his care and treatment of 
patient D .K. which included the following: 

• Before initiating treatment, he did not obtain a histo1y or pe1fonn a 
physical exaniination; 

• Duiing treatment, he did not obtain a histo1y or perfo1m a physical 
examination, periodically; 

12 This is based on paragraph 21 of the Findings of Fact. 

13 This is based on paragraph 22 of the Findings of Fact. 
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Respondent ordered IV therapy for patient D.K. There is no evidence that she 
received the treatment. Therefore, monitoring was not necessmy. As such, faih.u·e to 
monitor did not constitute a deviation from the standard of cm·e. 

General Unprofessional Conduct 

55. Based on the facts in this case, it was established that respondent breached the 
niles or ethical code of the medical profession or conduct which is unbecoming a member in 
good standing of the medical profession and which demonstrates imfitness to practice. 

Cost.Y of Investigation and Enforcement 

56. In support of the request for costs of investigation m1d prosecution, complainant 
filed declarations to seek costs related to the investigation and prosecution of this matter. In its 
declaration, the costs incurred by the Division oflnvestigations were $8,404, which includes 
expert reviewer costs of $2,700. The costs incmted by the Attorney General's Office, for 
2016117, are $24,522.50. 

Respondent asserted that he had no objection to the reasonableness of the costs because 
he could not verify whether the services were performed or not. 

LEGAL CONCLUSIONS 

The Purpose of Disciplinary Proceedings 

1. The standard of proof in an administrative action seeking to suspend or revoke 
a physician's certificate is clear and convincing evidence. (Ettinger v. Board of Medical 
Quality Assurance (1982) 135 Cal.App.3d 853, 856.) Clear and convincing evidence 
requires a finding of high probability, or evidence so clear as to leave no stibstantial doubt; 
sufficiently strong evidence to commru1d the unhesitating assent of every reasonable mind. 
(Katie V. v. Superior Court (2005) 130 Cal.App.4th 586, 594.) 

Statutory Authority 

2, Code section 3600 states: "The law governing licentiates of the Osteopathic 
Medical Board is found in the Osteopathic Act and in Chapter 5 of Division 2, relating to 
medicine." 

3. Code section 3600-2 states: 

The Osteopathic Medkal Board of California shall enforce 
those portions of the Medical Practice Act identified as Article 
12 (commencing with Section 2220), of Chapter 5 of Division 2 
of the Business mid Professions Code, as now existing or 
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hereafter amended, as to persons who hold certificates subject to 
the jurisdiction of the Osteopathic Medical Board of 
California, however, persons who elect to practice using the 
term or suffix "M.D." as provided in Section 2275 of the 
Business and Professions Code, as now existing or hereafter 
amended, shall not be subject to this section, and 
the Medical Board of California shall enforce the provisions 
of the article as to persons who make the election. After 
making the election, each person so electing shall apply for 
renewal of his or her certificate to the Medical Board of 
California, and the Medical Board of California shall issue 
renewal certificates in the same manner as other renewal 
ce1tificates are issued by it. 

4. Code section 2227 states that a licensee who is found guilty under the Medical 
Practice Act may have his license revoked, suspended for a period not to exceed one year, 
placed on probation and required to pay the costs of probation monitoring, be pi1blicly 
reprimanded or have such other action taken in relation to disciplhle as the medical board 
deems proper. 

5. Code section 2234 of the Code states, in part: 

The board shall take action against any licensee who is charged 
with unprofessional conduct. In addition to other provisions of 
this article, unprofessional conduct includes, but is not limited to 
the following: 

[fl ... [i!J 

(b) Gross negligence. 

( c) Repeated negligent acts. To be repeated, there nrnst be two 
or more negligent acts or omissions. An initial negligent act or 
omission followed by a separate and distinct departure from the 
appHcable standard of care shall constitute repeated negligent 
acts. 

(1) An initial negligent diagnosis followed by an act or 
omission medically appropriate for that negligent 
diagnosis of the patient shall constitute a single negligent 
act. 

(2) When the standard of care requires a change in the 
diagnosis, act, or omission that constitutes the negligent 
act described in paragraph (1), including, but not limited 
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Case Law 

to, a reevaluation of the diagnosis or a change in 
treatment, and the licensee's conduct departs from the 
applicable standard of care, each depart1Jre constitutes a 
separate and distinct breach of the standard of care ... 

6. When a physician assumes care for a patient, he has a duty to provide care that 
is within accepted standards. Moreover, "[t]here is no profession where the patient passes so 
completely within the power and control of the operator as does the medical patient." (Fuller 
v. Board of Medical Examiners (1936) 14 Cal.App.2d 734, 741-742.) A patient, being 
unleamed in the medical sciences, must depend on the inherent trust underlying the patient­
physician relationship. Indeed, as the California Supreme Coiut has stated: " ... the patient 
is fully entitled to rely upon the physician's skill and judgment while under his care, and has 
little choice but to do so." (Sanchez v. South Hoover Hospital (1976) 18 Cal.3d 93, 102.) 

7. It is well-settled that "a physician or surgeon [must] have the degree of 
learning and sldll ordinarily possessed by practitioners oftlw medical profession in the same 
locality and that he exercise ordinary care in applying such learning and sldll to the treatment 
ofhis patient ... " (Huffman. Lindquist (1951) 37 Cal.2d 465, 473, insert added, see also 
Flowers v. Torrance Memorial Hospital Medical Center, supra, 8 Cal.4th at 998 .) Wl1ether 
he has done so in a particular case is generally a question for experts and can be established 
only by their testimony mtless the matter in issue is within the common knowledge of 
laymen. [citation]" (Trindle v. Wheeler (1943) 23 Cal.2d 330, 333.) 

8. Pursuant to Code section 2234, subdivision (b), the commission of gross 
negligence in the practice of medicine constitutes tmprofessional conduct. Gross negligence 
is "an extreme departure from the ordinary standard of care." (Gore v. Board of Medical 
Quality Assurance (1980) 110 Cal.App.3d 184, 198.) "[N]egligence is conduct which falls 
below the standard established by law for the protection of others against umeasonable risk 
of harm." (.Flowers v. Torrance Memorial Hospital Medical Center (1994) 8 Cal.4'11 992, 

· 997, citation omitted.) 

9. A physician is not necessarily negligent because he errs in judgnient or 
because his efforts prove unsuccessfol. He is negligent only if his error in judgment or lack 
of success is due to a failure to perform any of the duties required of reputable members of 
his profession practicing in the same or similar locality under similar circiunstances. 
(Norden v. Hartman (1955) 134 Cal.App.2d 333, 337; Blackv. Caruso (1960) 187 
Cal.App.2d 195.) 

10. Pursuant to Code section 2234, subdivision (c), the commission of repeated 
negligent acts in the practice of medicine constitutes unprofessional conduct. Repeated 
negligent acts are two or more grossly or ordinarily negligent acts. Such acts need not be 
"similar" or part of a "pattern" in order to constitute repeated negligent acts. (Zabetian v. 
Medical Board of California (2000) 80 Cal.App.4th 462, 468.) 
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Violations 

11. Cause exists to discipline respondent's certificate for improfessional conduct 
under Code sections 2227 and 2234, in that he connnitted gross negligence in his care and 
treatment of patients R.K., M.K., N .H. and D .I(. 

12. Cause exists to discipline respondent's certificate for unprofessional conduct 
· under Code sections 2227 and 2234, in that he committed repeated negligent acts in his care 

and treatment of patients R.K., M.K., N.H. andD.K. 

13. P1u·suant to Code section 2234, cause exists to discipline respondent's 
certificate in that he engaged in conduct that breached the rnles of ethical conduct of the 
medical profession and conduct that is unbecoming a member in good standing of the 
medical profession and that demonstrates an tmfitness to practice medicine. (Windham v. 
Board of Medical Quality Assurance (1980) 104 Cal.App.3d 461, 470.) 

Appropriate Measure of Discipline. 

14. The purpose of the Medical Practice Act is to assure the high quality of 
medical practice. (Shea v. Board ofMedical Examiners (1978) 81 Cal.App.3d 564, 574.) 

· Conduct suppotting the revocation or suspension of a medical license must demonstrate 
unfitness to practice. The purpose of a disciplinary action is not to punish, but to protect the 
public. In an administrative disciplinary proceeding, the inquiry must be limited to the effect 
of the doctor's actions upon the quality of service to his patients. (Watson v. Superior Court 
(2009) 176 Cal.App.4th 1407, 1416.) Because the main purpose of license discipline is to 
protect the public, patient harm is not required before the board can impose discipline. It is 
far more desitable to impose discipline on a physician before there is patient harm than after 
harm has occurred. (Griffiths v. Superior Court (2002) 96 Cal.App.4t)1757, 772-773). 

15. Rehabilitation requires a consideration of those offenses from which one has 
allegedly been rehabilitated. (Pacheco v. State Bar (1987) 43 Cal.3d l041, 1048.) 
Rehabilitation is a state of mind, and the law looks with favor upon rewarding with the 
opportunity to serve one who has achieved reformation and regeneration. (Id., at 1058.) The 
absence of a prior disciplinary record is a mitigating factor. (Chefeky v. State Bar (1984) 36 
Cal.3d 116, 132, fn. 10.) Remorse and cooperation are mitigating factors. (In re Demergian 
(1989) 48 Cal.3d 284, 296.) While a candid admission of misconduct and full 
acknowledgment of wrongdoing may be a necessary step in the rehabilitation process, it is 
only a first step. A truer indication of rehabilitation is presented if an individual 
demonstrates by sustained conduct over an extended period of time that he is once again fit 
to practice. (In re Trebilcock (1981) 30 Cal.3d 312, 315-316.) 

16. Respondent has been licensed to practice medicine for more than 22 years, has 
been licensed in several states ai1d has been licensed in California for six yeai·s. There is no 
evidence of prior discipline in California or any other state. 
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Complainant established that, in his care and treatment of four patients, respondent 
engaged in gross negligence and repeated negligent acts in that: 

• Prior to commencement of treatment, he failed to obtain a history or perform a 
physical examination; 

• During treatment, he failed to obtain a history or perform a physical examination' 

• He ordered adminislrntion of chemotherapy medications without having 
completed training or fellowship as an oncologist; 

• He failed to properly monitor patients after ordering administration of 
chemotherapy drugs; 

• He failed to monitor patients after ordering administration ofIV therapy. 

The incidents in this case occurred almost five years ago and involved ill vulnerable 
patients. 

There is no evidence that respondent appreciates or understands that he engaged in 
gross negligence and repeated negligent acts in his care and treatment of the patients. There 
is no evidence that he has changed his practice of medicine. There is no evidence that 
respondent has taken steps to assure that he does not make the same mistakes in the future. 
Further, respondent challenged the board's jurisdiction, questioning the board's aut11ority 
over his practice of medicine. As such, there is no evidence that he would complywith the 
terms and conditions of probation. Considering the foregoing, it was not established that 
respondent is rehabilitated; and, it would be contrary to the public interest to allow 
respondent to retain his physician's and surgeon's certificate to practice medicine. 

Costs 

17. Code section 125 .3 states in pai:t: · 

(a) Except as otherwise provided by law, in any order issued in 
resolution of a disciplinmy proceeding before any board within 
the department or before the Osteopathic Medical Board, upon 
request of the entity bringing the proceeding may request the 
administrative law judge to direct a licentiate found to have 
committed a violation or violations of the licensing act to pay a 
sum not to exceed the reasonable costs of the investigation and 
enforcement of the case. 

[fJ . " [iJ] 
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( c) A certified copy of the actual costs, or a good faith estimate 
of costs where actual costs are not available, signed by the entity 
bringing the proceeding or its designated representative shall be 
prima facie evidence of reasonable costs of investigation and 
prosecution of the case. The costs shall include the ammmt of 
investigative and enforcement costs upto the date of the 
heming, including, but not limited to, charges imposed by the 
Attorney General. ... 

18. The Office of Achninistrative Hearings has enacted a regulation for use when 
evaluating an agency's request for costs under Code section 125.3. (Cal. Code Regs., tit. 1, § 
I 042.) Under the regulation, a cost request must be accompanied by a declaration or 
certification supporting the costs incuffed. 

19. In this case, complainant seeks costs related to the investigation and 
prosecution of this matter in the amount of$32,926.50. In support of the request, 
complainant submitted a certification of costs of investigation and a declaration :from the 
deputy attorney general who prosecuted the case. 

Zuckerman v. State Board of Chiropractic Examiners (2002) 29 Cal.4th 32 held that a 
regulation imposing costs of investigation and enforcement under California Code of 
Regulations, title 16, section 317.5 (similar to Bus. & Prof. Code, § 125.3), did not violate 
due process. But, it was incumbent on the board in that case to exercise discretion to reduce 
or eliminate cost awards in a mal.lller such that costs imposed did not "deter [licensees] with 
potentially meritorious claims or defenses :from exercising 1heir right to a hearing." The 
Supreme Court set forth foLU' factors to consider in deciding whether to reduce or eliminate 
costs: (1) whether the licensee used the hearing process to obtain dismissal of other chm·ges 
or a reduction in the severity of the discipline imposed; (2) whether the licensee had a 
"subjective" good faith belief in the merits of his position; (3) whether the licensee raised a 
"colorable challenge" to the proposed discipline; and ( 4) whether the licensee had the 
financial ability to make payments. The reasoning of Zuckerman must be applied to 
Business and Professions Code section 125.3 since the cost recovery regnlation in 
Zuckerman contains substantially the same language as that is set forth in Code section 
125.3. 

The Accusation alleged three causes for discipline, based on facts involving four 
patients. Many of the violations were not established. Respondent used the hearing process 
to obtain a reduction of the charges. In addition, he had a "subjective" good faith belief in 
tl1e merits of his position. No evidence was offered regarding respondent's ability to pay. 
Considering the foregoing and the factors discussed in Zuckerman, the reasonable costs of 
investigation and enforcement are $20,000. 

II 
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ORDER 

1. Osteopathic Physician's and Surgeon's Certificate Number 20Al 1324 issued 
to Bennie S. Johnson is revoked. 

2. No later than 90 days :from the effective date of this decision, respondent shall 
reimbiu·se the board's cost of investigation and enforcement in the amount of $20,000. 

DATED: March 6, 2017 

~
Ooo11Slgned by: 

,, •• ttto>.. J. J ,,1,,,.,,,.,. 
241611FC5D26411 ... 

VALLERAJ. JOHNSON 
Administrative Law Judge 
Office of Administrative Hearings 
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DECLARATION OF SERVICE BY MAIL 

In the Matter of the Accusation Against: 

Bennie S. Johnson, D.O. 
Case No: 00-2013-003759 

I, the undersigned, declare that I am over 18 years of age and not a party to the 
within cause; my business address is 1300 National Drive, Suite 150, Sacramento, CA 
95834. I served a true copy of the attached: 

DECISION 
PROPOSED DECISION 

by mail on each of the following, by placing it in an envelope (or envelopes) addressed 
(respectively) as follows: 

NAME AND ADDRESS 

Bennie S. Johnson, D.O. 
2210 Encinitas Blvd. Suite T 
Encinitas, CA 92024 

CERT NO. 

91 7199 9991 7036 9572 4533 

Each said envelope was then, on Aplil 3, 2017 sealed and deposited in the 
United States mail at Sacramento, California, the county in which I am employed, with 
the postage thereon fully prepaid and return receipt requested. 

Executed on April 3, 2017 at Sacramento, California. 

I declare under penalty of perjury under the laws of the State of California that 
the foregoing is true and correct. 

Steve Ly 

Typed Name 

cc: The Honorable Vallera J. Johnson, Administrative Law Judge 
Jason Ahn, Deputy Attorney General 


