BEFORE THE
BOARD OF FHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

“In the Matter of the Accusation Against: :
Case No, 5960

LESTER BOTILL

149 Crows Nest Court
Atwater, CA 95301

Pharmacist License No. RPH 28416

Respondent.

DECISION AND ORDER

The attached Stipulated Surrender of License and Order is hereby adopted by.the Board
of Pharmacy, Department of Consumer Affairs, as its Dccisic;n in this matter.

This Decision shall become effective at 5:00 p.m. on February 10, 2017,

It is so ORDERED on January 11, 2017,

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

By

Amy Gutierrez, Pharm.D.
Board President
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KAMALA D, HARRIS
Attorney General of California
JANICE K. LACHMAN
Superviging Deputy Attorney General
ANAHITA S, CRAWFORD
Deputy Attorney General
State Bar No. 209545
1300 1 Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 322-8311
Facsmile: (916) 327-8643
Attorneys for Complainant

BEFORE THE

BOARD OF PHARMACY
_ DEPARTMENT OF CONSUMER AFFATRS

STATE OF CALIFORNIA. -
In the Matter of the Ac-_cusation Against: Case No. 5960
LESTER BOTILL - | OAH No. 5960
149 Crows Nest Court | STIPULATED SURRENDER OF
Atwater, CA 95301 LICENSE AND ORDER
Pharmacist License No. RPH 28416

l Respondent.

i/

IT IS HEREBY STIPULATED AND AGREED by and between the patties £ the above-

entitled proceedings that the following matters are true: | '
| PARTIES |

1. Virginia Herold (Complainant) is the Executive Officer of the Board of Pharmacy
(Board). She brought this action solely in her official capacity and is represented in this matier by
Kamala D. Harrls, Attorney General of the State of California, by Anahita S, Crawford, Deputy
Attorhey General, V |

- 2. Lester Botill (Respondont) is tepresenting llﬁnself in this proceeding and has chosen

not to exercise his right to be fe}jresent‘ed by counsel. | |

"

Stipulated Surrender of License (Case No. 5960)




—

. .—k;-—«l-—tp—\»—kr-tn-fn—'-t--hl—-
gﬁgﬁﬁgﬁ'ﬁg\om.qwm#wmuo

Woee N1 G th B

'3, Ornor about July 31, 1973, the Board issued Pharmacist License No. RPI 28416 to
Lester Botill (Respondent). The Phanﬁacist License was in full force and éffect af all times

relevant to the charges brought in Accusation No. 5960 and will expire on November 30, 2016,

unless renewed,

IURISDICTION

4, Accusatlon No. 5960 was filéd before the (Board), and i currently pendhlg against
Respondent, The Accusation and all other statutorily required documents were prop_erly setved
on Respondent on November 3, 2016. Respondent timely filed his Notice of Defense. A copy of |
Accusation No. 5960 .is attached as Exhibit A and incorpqrated by 1'éferen§g.

-  ADVISEMENT AND WAIVERS

5. Respondent has ca:cefuﬂy read, and understands the charges and allegations i in
Accusatmn No. 5960. Respondent also has cér refully read, and. understands the effects of this
Stipulated Surrender of License and Otder. _

6. Respondent is ﬁﬂlj( aware of his legal rights in this matier, ipcluding the righi fo a
hearing on the charges and allegations in thevAc;cusation; the right to be represented by counsel, at| V
his own expense; the right to .c'onﬁ':ont and cross-examnine the witnesses against him; the right to
present evidenx:e and fo testify on his own behalf; tha tight to the issuance of subpoenas to corapel
the attendance of witnesses and the pr oduction of documenf:s the right to l.'eLODSldBlathIl and
comt reviow of an adverse decmon and all other rights accorded by the California
Administrative Procedure'Act and other apphca;ble laws..

e Respondent voluntarily, knowingly, and mtc]hgenﬂy waives and gives up each and
every right set forth above, -
' CULPABILITY. _

‘8. Rospondent admits the truth of cach and every charge and allegation in Accysation
No, 5960 s agrees that cause exists for discipline and hereby sutrenders his Phatmacist License
No. RPH1 28416 forthe Board's formal acceptance, ' .

9. Respondent understands that by signing this stipulation he enables the Board to issue

.an order accepting the surrender of his Pharmacist Iicense without futther process.

2

 Stipulated Surtender of License (Case No. 5960
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10, This stlpulatlon shall be subject to approval by the Board. Respondent undelstands

and agrees that counsel. for Complainant and the staff of the Board may communicate directly

- with the Board regarding this stipulation and surrender, without notice to or participation by
'Respondént. By signing the stipulation, Respondent understands and agtees that he may not

" withdraw his agreement or seek to rescind the stipulation prior to the time the Board considers

"I.fld écts"upon it. 1fthe Board fails té adopt this stipulation as its Decision and Order, the
Stlpulated Surr ender and D1sclplu1a:ry Order shall be of no force or effect except for thls
paragraph, it shall be madlmsmble in any legal action between the pmtles, and the Board shall not
be disqualified from firther actlon by havmg considered this matter.

11, The parties understand and agree that Pqﬂable Document Format (PDF) and facsimile
copies of this Stipulated ‘Surr‘eﬁdei' of License é\nd Order, inqlu’ding Portable Document Format |
{PDF) and facsimile signatures thereto, shall have the same-foree and effect as the o_figihals.

12, This Stipulatéd Surrender of License and Order is infended by the parties to be an

"integrated writing 1'eﬁreseﬂting the complete, final, and exclusive embodiment of their agreemont.

It supersedes any and all prior or contempotansons agrecments, understandings, disonssions,

ne, gotmtions and commitments (written or oral) This Stipulated Surrender of Lu:ense and Order

may not be altered, amended, modified, supplemented or otherwise changed excépt by a writing |

executed by an authorized representative of each oJ the parties.

13, In consideration of the foregoing admissions and stipulations, the part1es agree that
the Board may, Wlthout further notice or formal proceeding, issue and enter ‘the following Order:
| ~ ORDER
IT IS HEREBY ORDERED that Phaimacist Lioense No. RPH 28416; issued to Respondent
Lester Botﬂl is surrendered and aocepted by the Board of Pharmacy ‘
L. '1’he suttender of Respondent’s Phatmacist License and the acceptance of the

surtendered license by the Board sllall constitute the 1mpos1t10n of discipline agalnst Respondent

1| This stipilation consututes arccord of the dise1p1me and ghall become a part of Respondent’s

| license history with the Board of Phalmacy.

Stipulated Sucrender of License (Case No, 59601
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2. Respondent shall lose all rights and privileges as a Pharmacist in California as of the
effective date of the Board's Decision and Order,

- 3. Respondent shall cause to be delivered to the Board his pocket license and, if one was
issued, his wall certificate within ten (10) days of the effective date of this decision,

4.  IfRespondent ever files an application for licensure or a petition for reinstatetnent in
the State of California, the Board shall treat it as a new application for licensure.

5. Respondent may not apply for anmy license, permit, or registration from the board for
three years from the effective date of this decision, Respondent stipulates that should he or she
apply for amy liconse from the boérd on or after the effective date of this decision, ail allegations
set forth in the Acousaiion shall be deemed fo be true, cotrect and aduitted by respondent when
the board deterrnines whether to grant or deny the application. Respondent shall satisfy all '
requitements applicable to that license as of the date the application is submitted o thé board,
inchuding, but not limited to taking and passing the California Pharmacist Licensure Ezamination
priot to the issuance of a new license. Respnndem;is re.q‘iirec.l to report this surrender as
disciplinary action, | - | '

6.  Respondent stipulated that should he or she apply for any license froim the board on or |

| after the effective date ofthis decision the investigation and prosecution costs in the amount of

$4,039.50 shall be paid to the board prior to isstance of the new license.
. ACCEPTANCE _
I have carefully read the Stipulated Surtender of License and Order. Tunderstand the
stipulation and the effect it will bave on my Pharmacist License, I enter into this Stiplﬂafed

Surrender of License and Order voluntarily, knowingly, and intelligently, and agree to bs bound

by the Decision and Order of the Boaid of Pharmacy.

DATED: }j;f /]b _
S LESTER BOTILL
Respondent

i
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SEMENT
'_ The foregoing Stipulated Surrender of License and Order is hereby respectfully submitted

for consideration by the Board of Pharmacy of the Department of Consumer Affairs.

Dated: | - Respectfully submitted,

KAMALA D, HARRIS

Attorney General of California

JANICE K. LACHMAN _
Supervising Deputy Attorney General

(2
ANAHITAS ,CRAWFORD

Deputy Attorticy General
Attorneys for Complainant

SA2016103641
12496750.do¢

Stipulated Surrender of License (Case No. 5960)
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KAMALA D, HARRIS
Attorney General of Californis
JANICE K. LACHMAN -
Supervising Doputy Attotney Genezal
ANAHITA S. CRAWFORD
Deputy Attorney General
State Bar No, 209545
1300 I Street, Suite 125
P.C. Box 944255

. Sactamento, CA, 94244-2550

Telephone: (916) 322-8311 -
Facsimile: (916) 327-8643
Attorneys for C'omp[amanr

.7 . BEFORE THE

' BOARD OF PHARMACY
]}EI’ARTMENT OF CONSUMER AFFAIRS -
- STATE OF CALIFORNIA
In the Matter ofthe Aocusatmn Agamst Case No. 5960
' Lester Botlll ‘
149 Crows Nest Court : :
1| Atwater, CA 95301 L ACCUSAT_ION

Pharmacist Ficense Number RPH 28416

Respondent,

| . Complainant allogos: .
B - PARTIE _

1. Virginia Herold (Complamant) brmgs this Acousatiosn ,solely in her official capamty as
the Execuuve Ofﬁcei of the Board of" Pharmaoy, Department of Consuimer Affairs.
' 2. On of ai.aoqt Tuly 31, 1973, thé Board of Pharmaoy issued Pharmacist Liconse Number
RPEL 28416 to Lester Botill (Respéndent) The Pharmacist Lieensdwas in'ﬁﬂl foroe and effect at
all ties relevunt to the charges brought 11erem and will 8Xpll‘6 on Noverber 30, 2016, unlcass
renewed,
f
i
"

{ LESTER BOTILL) ACCUSATION
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JURISDICTION _‘

3.  This Accusation is brought before the Boa'rd of Pharmacy prafd}, Depattment of
Consumer Affales, utdet the authority of the following laws. All section vefetbnces are to the
Bus_:infass and Professions Code unless otherwise indiegted. o _

4. Section 4300 ofthe Code stateé: L

() Bvery Hoonso ssued may be suépended or revoked.,

. (b) The board shall discﬁalim the holdex of any license issued by the boatd, whose
oftult has been entered or whose oase has been heard by the board and found guilty, -
by ahy of the following methods: - S SR
(1) Suspending judgment, _
(2) Placing him or her wpon probation,
3 Suspendmg his or her right to practice for a period not excesding 61;6 yoat.
.(4) Revoking his or her license, - . ]

(5) Taking any othier action in relation to disciplining him or her as the board in jts

discretion may deern proper. : ' -

5. Section 4300.1 of the Code states:

The expirétion, cuncellation, forfeiture, or s;uspénsion of o board-issued lcense by

-operation of law ot by order or decision of the board ot a coutt of law, the placement

of'a liconse on a retired status, ot the volontary surrender of a Hoénse by a licensee

shall not deprive the board of jurlsdiotion to commence or proceed with any

invasl;igfation of, or action or disciplinazy proceeding against, the licensee or 1o-render

‘a decision suspending or revoking the license. : S
. TATUTORY PROVISIO |

6. Section 4011 of the Codo provides that the Board shall aduwinister and enforco both

the Pharmacy Law [Bus, & Prof, Cods; § 4000 ot seq.] and the Uniform Controlled Subgtances

|| Aot [Hlealth & Safty Code, § 11000 of soq.].

7. Section 4341 of the Code states; -

The board shall take action against any holder of a licenso who is guilty of o
unprofossional conduet . . , . Unprofessional conduot shall inclade, but is not fimited
to, aty of the following: - ' -

({) The commission of any act involving moral turpitude, dishoneéty,’ frand, decett, or
corruption, whether the act iy cotamitted in the course of relations ad a liconsee of .
qthemise, and whether the act is a felony or misderueanor or not. ' :

(LESTHR ROTILL) ACCUSATION
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(h) The administering to oheself, of any comirolled substarioe, ot the use of any
dangerous drug or of alooholic beverages to the extent or in a manner as to be :
dangerous or ijurious to oneself, to a person holding a licetse under this chapter, or
to any other person or to the public, or to the extent that the use impairs the ability of
the person to conduct with safety to the public the practice authorized by the license,

T roe

(§) The violation of any of'the statutes of this state, or any othet 5tate, or of the United

States regulating controlled substarices and dangerous drugs. )

(0) Violating or attempting to violate, directly or inditectly, or assisting in ot abetting

.. the violation of or conspiring to vielate any provision or texm of this chapter or of the
. applicable federal and state laws and regulations governing pharmaoy, including
regulations established by the board or by any other state or federal regulatory agency.

8. | Section 4022 of the Code étates

Dangerous -di'ug“ or "dangerous device" means any drog or device unsafe for selfuse -
in humans or animals, and inclndes the following: g T

(a) Any drug that bears the legend: "Caution: federal law prohibits d:ispensing without .
prescription," "Rx only," or words of gimilar impozt.

(b) Any device that bears the statement: '"Caution: feden"al law restriots this device to °
sale by or on the order ofa_ - ' "Rx only," or wordas of similar import, the
blank to be filled in with the designation of the practitioner licensed to use or ordet uso

. of'the device. :

() Any other drug or device that by federal ot state law can be lawfully dispensed only
on progotiption or firnished pursuant to Seotlon 4006, -

9.  Section 4327 of the Code states "‘Any persoh 'who, while on duty, sells, dispenses or .

compounds any dtug while under the influence of any dangeréus'drug or alcoholic beverages shall

be 'guljlty of a misdemeanor,”

10. Section #4060 of the Code stutes

A person shall not possoss any controlled substance, except that furnished to a person
upon the gescription of! a physician, dentist, podiatrist, optometrist, veterinarian, or -
naturopathic doctor pursnant to Seotipn 3640.7, or fimnished pursuant to a deug order
igsued by a certified rutse-midwife purssant to Section 274651, a nurse practitioner
putsuant to Section 2836.1, a physician agsistant pursuant to Section 3502.1, 8 .
naturopathic doctor pursuant to Section 3640.5, ot a pharmacist putsuant to Section
4052.1, 4052.2, or 4052.6, This seotion does not apply to the possession of any
controlled substatico by a manufhoturer, wholesaler, third-patty logistios providet,
pharmacy, phafmaoisf:, physician, podiatrist, dentist, optometrist, veterinarian,

© naturopathic doctor, certified nyrge-midwife, nurse practitioner, or physician assistant,
if It_ldeO ok it containers correctly labeled with the nate and address of the supplier or
‘producet. : ' o

- (LESTER BOTILL) ACCUSATION
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. Thig section does not suthorlze a cert]ﬂad nurse-midwife, a nurse pracntxoner,
physician assistant, or & naturopathic doetor, o or der his or her own stock of
dangercms drugs and devices. '

' 1 1, Hoalth and Safoty Code seotion 11170 states “No person sha]l presctibe, administer, or|’

: ﬁmmsh a contro]led substance for himself.”

12 Health and Safety Code: sectlon 11173 glates “(a) No persorn ¢ sha]l obtaln or attempt to
obtairi oontro lled suhstanoes or procure or atiempt to procure the admnnstratmn of or
prescrlpuon for.contro lled substancds, (1) by fraud, decett, Irusrapi esentatlon or subterfuge, ot
(2) by the conoealment of a matexial fact. * '

COST RECOVERY

13.  Section 125.3 of the Code states, in portinent part, that the Board may request the

administrative law judge to direct a licentiate fonnd to have committed a violation ot violations of [

|l the licensing act to pay a semnot to exceed the reasonable costs of the investigation and

enforcement of the cage,
| DRUGS |

| 14 . Virtussin AC wﬁh Codeino, a brand name for guaifanésin with codeite, is a cough .
syrup and & Schedule vV contlolled substances under Health and Safety Code seotmn 11058 and a
dangerous drug under Business and Professxons Code section 4022, -

15, Phenergam V¢ ‘with Codeine, the brand name for promothazine and phenylephrme with
co deine, isa cough syrup and a Schedule V sontrolled substances under I~Iea1th and Safety Code
section 11058 and a dangerous deug ynder Busmess and Professions Code section 4022

16. Phenelgan with Codeme “thebr and natme for promethazine with codelne, is a cough
gyrup and & Schadule V controlled substances under Health and Safety Code section 11(}58 and a

-dangerous drug under Busmess and Profossions Code section 4022.

FACTUAL BA RJ'N])

17, On or ahout Maxoh 17, 2016, Lestor Botill (Respondent) was the phannamstm—chalg@ :
at Walgreens Pharmacy #067 81, focated in Atwater, Cahforma, and way administered a Iandcm

drug test which revealed a positive result for metabolitog of oodeine and morphine. Responderit

4
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signed & statement in which he said he consumed promethazine with codeine, without a valid

presoription, while working as phaﬁnacist at Walgreens. Pha;rmaéy audit and inventory logs for

the dt;ug revesled shortages vonsistent with pilferage. Respondent was ferminated on April 4,
2016. L | o
FIRST CAUSE, FOR DISCIPLINE
{Dangerous Use of Controlled Substance) ‘

18. Respondent is gubject'to dlsciplmary agtion undar gection 4301, subsection (h) for:
unprofessmnal conduct ity that Raspondent wlule on duty and woiking as pharmacnst—in—chalge at
Walgreen’s Pharmacy, self administered a contro]lq*d substance without a valid presorlptmn and in
a maohet dangerous to himgalftﬁ thé pﬁb]io, as .rnoré fully éet_fofth in i:la:ragraph 17, a'bowfe. _

. SECOND CAUSE FOR DISCIPLINE |
- (Violation of Laws Goveruing Controlled Substdnces/])angemus i)rugs) '

19, Respoﬁ&enk iss subject to disciplinaty action under seqﬁoﬁ 4301, subsection (j) for

unprofessional conduct in that Respondent, whilo on dirty as pharmacist-in-charge at Walgreen’s,

obiained, possessed, firnished and/or administered a controlled substance to h_imse]f‘ v‘fithout a’
valid pfesoxlipﬁon and by ﬁauci deveit or subtérﬁige, in violation of Code seotion 4060 and Flealth
and Safsty Clode sections 11170 and 11173, and as mote fully set forth in pmagraph 17, above |
' ' THIRD CAUSE FOR mscmm@ _
' (Obtaining Controfled Substance by Il‘rautl, Deceit, or Subterfuge)

20.- Respondqnt is subjoot to digciplinary e_mtmn under sectioi_l 4301, gubsection (£} for
m@foféssio;xal conduet in that Respondent, while on duty as pharmacist-in-charge at Walgroen’s
reglgved & dangerous drug[oontrd]led substancés from pharmacy stock Qhen_ 5o ahe was present,
and ingested it without & prescription or paying for the drug, as moro fully set forth in paragl'al;h
17, dove. | | S —

FOURTH CAUSE, FOR DISCIPLINE,
(Violation of Laws Governing Pharmacy)

21, Rﬁspdlldént is subject to disclplinary action under section 4301, subsection (o) for |

- unprofeésiopal ocondycet in that Respopdaﬁt, while on duty ay phértﬁaoi’st-mmharge at Walgreén’s

3
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Pharmacy, sold, dispensad ot compounded drugs 'Whﬁ; under the influence of a dangerous drmyg, in
violation of Code sectlon 4327, ‘and as more fislly set forth in paragraphs 17-20, above.
 DISCIPLINE CONSIDERATIONS
22, To dotetmine the degree of discipline, if any, to be imposed on. Rﬁspondent,‘
Compiainant alleges that on or about April QE, 2001, in a prior disciplinary action entitled Ji the
Mattér of the Aocusation ﬁ'gaimt Lester Botill before the Board of Phatmacy, in Cage Number
221 1-A. Respondent's lioense was suspended for 43 days and thersafter placed on probauon fora |,

|| pexiod of 3 years under terms and conditions for dwertmg dangerous drugy firom hlS employar

Sutter Mertoed Medical Center Pharmacy to his other employer, Costeo Pharma,oy it Merced
California, without authorization and without compensating Sutter Merced therefor, That decision
is now final and is incorporated by reforence as if fully set forth; .

| 23.  Complainant further alleges that on or about October 13, 2015 in a prior acuon, the
Board of Pharmacy msued Citation Number C1 2015 67327 and ordered Respondent to paya ﬁne
of $1,000.00 for dlapenahlg a drug to the wrong patlent That Citation is now ﬁnal and is

- incorporated by reforence as if fully set forth,

PRAYER ‘
WHEREFORE, Complainant requests that a hecumg be beld on tho matters heroin alleged,
and that following the haarmg, the Board of Pharmaoy issue a deolsion: _
1. Ravolmng or suspendhlg Pharmamst Livense Number RPH 28416, mqued fo Lester
Botill,;
2 Ordeting Lestor Botill to pay the Boald of Pharmacy the reasonable costs of the

investigation and enforcement of this caso, pursuant to Business and Prnfesswns Code section -
125.3; and, -

/
it

i -
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DATED:

WV

5A2016103641

. 12442840.doc

. Talking such other and fither action as doemed necessary and proper.

VIRGINIA HEROLD
Executive Officer
Board of Phatmacy
‘Department of Consumer Affairs
State of California |
Complainant

( LBSTER. BOTILL) ACCUSATION




