BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA

| In the Matter of the Accusation )

Against; : )
) File No. 12-2007-183127

GENE SHIRE BABBITT, M.D. )

| )

Physician’s and Surgeon’s )

Certificate No. G 55319 )

| )

Respondent. )

)

DECISION

The attached Stipulated Surrender of License is hereby adopted by the Medical Board of
 California, Department of Consumer Affairs, State of California as its Decision in the above
entitled matter.

This Decision shall become cffective at 5:00 p.m. on_Qctober 5, 2010,

IT IS SO ORDERED September 28, 2010

Linda K. Whitney
Executive Directg
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EDMUND G. BROWN JR.

Attorney General of California

JOSE R. GUERRERO

Supervising Deputy Attorney General

VIVIEN H. HARA '

Deputy Attorney General

State Bar No. 84589
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-5513
Facsimile: (415) 703-5480.
E-mail; vivien.hara@doj.ca.gov

Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 12 2007 183127
GENE SHIRE BABBITT, M.D. OAH No. 2010060452
Physician and Surgeon’s Certificate No. STIPULATED SURRENDER OF
G55319 LICENSE AND ORDER
Respondent.

In the interest of a prompt and speedy resolution of this matter, consistent with the public’
interest and thé responsibility of the Medical Board of California of the Department of Consumer
Affairs the partiés hereby agl;ee to the following Stipulated Surrender of License and Order which
will be submitted to the Board for approval and adoption as the final disposition of the
Accusation.

PARTIES

1. Linda K. Whitney (Complainant) is the Executive Director of the Medical Board of
California. She brought this action solely in her official capacity and is represented in this matter
by Edmund G. Brown Jr., Attorney General of the State of California, by Vivien H. Hara, Deputy
Attorney General.

2. Respondent Gene Shire Babbitt, M.D. is representing himself in this proceeding and

has chosen not to exercise his right to be represented by counsel.

1

Stipulated Surrender of License (Case No. 12 2007 183127)



mailto:vivien.hara@doj.ca.gov

e I = R T L

oo

10
1
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

3. Onorabout July 16, 1985, the Medical Board of California issued Physician and
Surgeon’s Certificate No. G55319 to Gene Shire Babbitf, M.D. (Respondent). Unless renewed,
this certificate will expire on February 28, 2011.

JURISDICTION -

4,  Accusation No. 12 2007 183127 was filed before the Medical Board of California

(Board) Department of Consumer Affairs, and is currently pending against Respondent. The

-Accusation and all other statutorily required documents were properly served on Respondent on

February 22, 2010. Respondent timely filed his Notice of Defense contesting the Accusation. A
copy of Accusation No. 12 2007 183127 is attached as exhibit A and incorporated herein by

reference.

ADVISEMENT AND WAIVERS

5. Respondcnt has carefully read, and understands the charges and allegations in
Accusation No. 12 2007 183127. Respondent also has carefully read, and understands the effects
of this Stipulated Surrender of License and Order.

6.  Respondent is fully aware of his legal rights in this matter, including the right to a
hearing on,the charges and allegations in the Accusation; the right to be represented by counsel, at
his own expense; the right to confront and cross-examine the witnesses against him; the r1 ght to
plzesel‘xt evidence and to testify on his own behalf; the right to the issuance of subpoenas to compel
the attendance of witnesses and the production of documents; the right to reconsideration and
court review of an adverse decision; and all other rights accorded by the California
Administrative Procedure Act and other applicable laws.

7. Respondc—:nt voluntari]y,.knoﬁ'ingly, and intelligently waives and gives up each and
every right set forth above. |

CULPABILITY

| 8. Re_spondent admits the the charge and allegation in Accusation No. 12 2007 183127,

to wit, that he failed a Board-ordered professional competency examination, and agrees that cause

exists for discipline and hereby surrenders his Physician and Surgeon’s Certificate No, G55319

for the Board's formal acceptance.
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9. Respondent agrees to surrender his Physician and Surgeon’s Certificate because he
no longer desires to practice medicine and has not done so for several months; he will be retiring
from the practice of medicine and does not wish to serve a probationary term or undergo a clinical
education program.

10.  Respondent understands that by signing this stipulation, he enables the Board to
issue an order accepting the surrender of his Physician and Surgeon’s Certificate without further

process.

CONTINGENCY

1. This stipulation shall be subject to approval by the Medical Board of California,
Respondent understands and agrees that counsel for Complainant and the staff of the Medical
Board of California may communicate directly with the Board regarding this stipulation and
surrender, without notice to or participation by Respondent. By signing the stipulation,
Respondent understands and agrees that he may not withdraw his agreement or seek to rescind the
stipulation‘prior to the time the Board considers and acts upon it. If the Boar(i fails to adopt this
stipulation as its Decision and Order, the Stipulated Surrender and Disciplinary Order shall be of
no force or effect, cxéept for this paragrﬁph, it shall be inadmissible in any legal action between
the parties, and the Board shall not be disqualified from further action by having considered thiAs
matter, ‘

12, The parties understand and agree that facsimile copies of this Stipulated Surrender
of License and Order, including facsimile signatures thereto, shall have the same force and cffect
as the originals,

13, . In considera@ion of the foregoing admissions and stipulations, the parties agree that
the Board may, without further notice or formal proceeding, issue and enter the following Order;

ORDER
IT IS HEREBY OR]jERED that Physician and Surgeon’s Certificate No. G55319 issued to
Respondent Gene Shire Babbitt, M.D. is surrendered and accepted by the Medical Board of

California.
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“under Business and Professions Code section 2307, he may peiition for reinstatement of his

DATED: 67//‘?"//0 | e e /Spﬁ-#mﬂ

14. The surrender of Respondent’s Physician and Surgeon’s Certificate and the
acceptance of the surrendered license by the Board shall constitute the imposition of discipline
against Respondent. This stipulation constitutes a record of the discipline and shall beeome a part
of Respoudent’s Ticense history with the Board.

15.  Respondent shall lose all rights and privileges as a physician and surgeon in
California as of the effective date of the Board*s Decision and Order.

16.  Respondent shall cause to be delivered to the Board both his wall license
certificate and, it one was issued, pocket license on or before the effective date of the Decision
arw Order.

17. I Respondent ever files an application for licensure or a petition for reinstatement
in the State of California, the Board shall treat it as & petition for reinstatement. Respondent must
comply with all the laws, regulations and procedures for reinstatement of a revoked license in
effect at t’hé time the petition is filed, and all of the charges and allegations contained in
Accusation No. 12 2007 183127 shall be deemed to be true, correct and admitted by Respondent

when the Board determines whether to grant or deny the petition. Respondent understands that

Physician and Surgeon’s Certificate three (3) years after the effective date of this Decision,

T have carefully read the Stipulated Surrender of License and Order. Tunderstand the
stipulation and the effect it will have on my Physiciun and Surgeon’s Certificate. | enter into
this Stipulated Surrender of License and Order voluntarily, knowingly, and intelligemly, and

agree to be bound by the Decision and Order of the Medical Board of California,

GENE SHIRE BABBITT, M.D.
Respondent
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ENDORSEMENT
The foregoing Stipulated Surrender of License and Order is hereby respectfully submitted

for consideration by the Medical Board of California of the Department of Consumer Affairs.

Dated: September /20,2010 Respectfully submitted,

EDMUND G, BROWN JR.

Attorney General of California

JOSE R. GUERRERO

Supervising Deputy Attorney General

Yoo Al e

VIVIEN H. HARA
Deputy Attorney General
Attorneys for Complainant

SF2010400089
Stipulation.rtf
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Exhibit A

Accusation No. 12 2007 183127



FILED
STATE OF CALIFORNIA
MEDICAL BOARD OF CALIFORNIA

EDMUND G. BROWN JR. SACBAMENT 2220/0
BY, ANALYST

Attorney General of California

-JoseE R. GUERRERO

Supervising Deputy Attorney General
VIVIEN H, HARA '
Deputy Atlorney General
State Bar No. 84589
455 Golden Gate Avenue, Suite 11000
San Francisco, CA “94102-7004 .
Telephone: (415} 703-5513 ' '
Facsimile: (415) 703-5480 :
BE-mail: vivienhara@doj.ca.gov
Atiorneys for Complainant

BEFORE THE
" MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 12-2007-183127 -
GENE SHIRE BABBITT, M.D, |
547 Montebello Drive - ACCUSATION

Santa Rosa CA 95403 _ -
Physician and Surgeon's Certificate No.

G55319 :
Respondent,

Cbmplainant alleges:
‘ PARTIES

1. Linda K, Whitney (Complainant) brings this Accusation solely in her official capacity
as the Interim Execuﬁvc Director of the Medical Board of California, Department of Consumer
Affairs, ‘

2, Onor about July 16, 19'85, the Medical Board of Califomia‘issucd Physician and
Surgem-a's Certificate Number (355319 to Gene Shire Babbftt, M.D. (respondent). Unig:ss.
renewe_d, said Certificate will expire on February 28, 2011,

" |
i
"
i
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JURISDICTION

3.  This Accusation is brought before the Medical Board of California (Board)’,
Department of Cohsuﬁmr Affairs, under the authority of the following laws. All section
references are o the Business and Profeséions Code uniess otherwise indicated,

4, Section 2227 of the Code provides that a licensee who is found guilty nnder the
Medical Practice Act may have his or her license revoked, suspended for a periéd not to exceed
one year, placed ot probation and required to pay the costs of prob ation monitoring, or such other
action falccn in relation to discipline as the Division deems Propet,

5. Section 2234 of the Code states, in pcrtincﬁt part:

"The Diw-/ision of Medical Quality shall take action against anvy licensee who is charged with

unprofessmnal conduct, ln addition to other provisions of this article, unprofessmnal conduct

includes, but is not lumted to, the following:

"(d) Incompeience,”
6.  Section 2292 of the Code states:
() A licensee may be ordered to undergo a professional competency examination if, after
mvestigation and review Ey e medical expert designated by the division or the Board of Podiatric

Medicine, as applicable, there is reasonable cause io believe that the licensee is unable to practice

medicine with reasonable skill and safety to patients, Reasonable cause shall be demonstrated by

one or-more of the following: (1) a single inciderit of gross negligence; (2) a pattem of
inappropriate prescribingé (3) an act of incompetence or negligence causing death or serious
bodily.irgjury: or {4) a patiern of substandard care.

“(b) The resuits of a competency examination shall be admissible as direct evidence and
may be considered relevant in any subsequent disciplinary or interim proceeding against the

licensee taking it, and, assuming it is determined to be relevant, shall be considered together with

‘other relevant evidence in making a final determination.

' Any references to the Division of Medical Quality shall also be deemed to Iefcr to the
Medical Board of California. (Bus. & Prof. Code §2002)




“(¢) Upon referral from the division, the matter shall be drafted and presented by the Senior
Assistant Attorney General of the Health Quality Enforcement Section or his or her designee by

way of a written petition detailing the reasonable cause. The petition shall contain all conclusions

and facts upon which the presumption of rcaéon_abl_c cause is based. A copy of the pefition shall

be served on the physician who shall have the opportunity to file written opposition to the petition’
within 30 days after service. Service of the petition and any orders shall be in accordance with
the methods of service authorized by subdivision (¢} of Section 11505 of thé-Govermncnt Code.

“(d) A panel of the division shall review the petition and any opposition paper from the
physician, or the panel of the division, or an administrative law jud ge to whom the petition is
assigned by the division, inay hold a hearing in accordance with the prévisions of the

Administrative Procedure Act to determine if reasonable cause exists, as specified in subdivision

{ (&), The physician shall have the right to be represented at that Hcaring by the person of his or her

choice, If the panel of the division or administrative law judge is satisfied that reasonable cause
exists as to the circumstances specified in subdivision (a), the division or panel shall issue an
order compelling the physician to ur_l&crgo an examination c:>f professional competency as
measured by community standards. For purposes of this scc-xtion, 'community standards’ means
the statewide standards of the oo1ﬁmu11ity of licensees. Failure to comply with the order duly
served on the physician shall constitute unprofessional conduet for purposes of diéciplina;'y
proceedings.” |

7. Section 2293 of the Code states:

"(a) The professional compelency examination shall be in the form of an oral clinical
examination to be administered by three physician examiners selected by the division orits
desi;gnec, who shall test for medical knowledge specific to the physician's specialty or specific
suspected deficiency. The examination shall be tape recorded. | |

“(b) A failing grade from two of the examiners shall constitute a failure of an examination.
In the event of a failure, the board shall supply a true and correct copy of a tape of the

examination to the unsuccessful examinee,
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- "(c) Within 45 days following receipt of the tape of the examination, a physician who fails

the examination may reguest a hearing before the administrative law judge as designated in

Section 11371 of the Government Code to determine whether he or she is entitled to take a

second examination.

"(d) 1f the physician timely requests a hearing cc’mceming the right to reexamination under
subdivision (c), the hearing shall be held in accordance with the Administrative Procedure Act,
Upon a finding that the examination or procedure is unfair or that one or more of the examiners
manifest bias towards the examinee, a reexamination shall be ordered.

"(é) If the exarinee fails the examination and is not afforded the right to reexamination,

the division may take action pursuant to Section 2230 by directing that an accusation be filed

charging the examinee with incompetency under subdivision (d) of Section 2234. The modes of

discipline are set forth in Sections 2227 and 2228.°

“(f) Findings and conclusions reported by the examiners may be received in the

administrative hearing on the acousation. The passing of the examination shall constitute prima

facie evidence of present competence in the area of coverage of the examination,
“(g) Competency examinations shall be conducted under a uniform examination system,
and for that purpose the division may make arrangements with organizations fornishing

examination material as deemed desirable,”

CAUSE FOR DISCIPLINE

(Incompetence)

8,  Respondent is sﬁbj ect to disciplinary action under section 2234(d) in that he has
faiisd a Board-administered competency examination. The circurﬁstances are as follows:

9. On or about August 20, 2009, the Medical Board of California issued to respondent
an Order Compelling Professional Competency Examination to Respondent, based upon a
Petition for Order Compelling Competency Examination filed with the Board on or about August
6, 2009, The Petition was based upon areport from Mad River Community Hospital under
Business and Professions Code section 805 indicating that peer review investigation had been

instituted based upon concems about respondent’s ability to read radiological films accurately.

A
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The Medicﬁl Board began an investigation into the matter, and the Board’s radiology expert
reviewed 28 cases and found thatin 14 of the cases, respondent exhibited simple ﬁcgligence,
incompetence, or gross negligence.

10. Respondent was duly served with the Order Compelling Professional Competency
Examination on August 20, 2009, and the Board retained three {(3) Board-Certified Radioiogists
to design and conduct the examination. The examiners prepared clinical guestions for
respondent, directed at respondent’s specialty and or specific éus;;ected deficiency as identified,
Each examiner was directed to score each of the questions separately with no discussion with the
other examiners. _ ’

11. On November 9, 2009, respondent’s Professional Com@ctency Examination was
conducted before the examiners in Sacramento, CA. The examination was 1‘eqorded. Rcsporident
ha;d 1o achieve a score of 70/100 from at least two of the examiners to pass the examination,
Réspondsnt was given & failing score by all three (3) examiners with scores of 46, 59, and 67.
Respondent was notiﬁe& of the results of his professional competency examination and pfovidad
with a copy of the audio tape of fhe examination on December 3,2009. Respondent hasnot
requested a hearing pursﬁant to Business and Professions Code section 2293(c).

| PRAYER

WHEREFORE, complzinant requests that a hearing be beld on the matters herein alleged,
and that following the hearing, the Medical Board of Califomnia 'issuc a decision:

1. Revoking or suspending Physician and Surgeon's Certificate Number G55319, issued
to Gene Shire Babbitt, M.D., ,

2. Revoking, suspfending or denying approval of Gene Shire Babbitt, M.D.'s authority to
supervise physician assistants, pursuant lo section 3527 of the Code; '

3. Ordering respondent to pay the costs of probation monitoring, if he is placed on
probation; and
W
/i
1
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4, Taking such other and further action as deemed necessar;

d proper.

DATED: February 22, 2010

SF2007401274
4041283).doc

LINDA K, WHITNEY —
Interim Bxecutive Director
Medical Board of California
Department of Constmer Affairs
State of California

Complainant -
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