STATE OF CALIFORNIA

DEPARTMENT OF INDUSTRIAL RELATIONS

OFFICE OF THE DIRECTOR

FINAL STATEMENT OF REASONS

Subject Matter of Proposed Amendment to Regulations: Annual Collection of the Workers’ Occupational Safety and Health Education Fund Fee

A. UPDATE OF INITIAL STATEMENT OF REASONS AND INFORMATIVE DIGEST

Pursuant to Government Code Section 11346.9(b), the Director of Industrial Relations (hereinafter “Director”) incorporates the Initial Statement of Reasons prepared in this matter.

1. MODIFICATIONS TO THE PROPOSED REGULATORY TEXT

The following non-substantive modifications were made to the proposed regulations after the public hearing in this matter:

a. Section 339.8

I. On September 26, 2002 AB 486 was chaptered after being signed into law by the Governor.  (Statutes 2002, Chapter 866.)  Section 15 of Chapter 866 added vocational rehabilitation benefits to the base for the WOSHEF assessment by amending Labor Code Section 6354.7 as follows:

However, the fee assessed against any insurer shall not exceed the greater of one hundred dollars ($100) or 0.0286 percent of paid workers' compensation indemnity amounts for claims as reported for the previous calendar year to the designated rating organization for the analysis required under subdivisions (b) and (c) of Section 11759.1 of the Insurance Code

This amendment takes effect January 1, 2003.  Proposed Section 338.9(c) was therefore amended to conform the regulation to this statutory change by adding a reference to Insurance Code Section 11759.1(c).

This amendment was a change without regulatory effect within the meaning of Title 1, California Code of Regulations, Section 100 as it makes the regulatory provision consistent with a changed California statute.  The regulatory provision as originally proposed was both inconsistent with and superseded by the changed statute and the Director has no discretion to adopt a change which differs in substance from the one chosen.
II. A comment received during the public comment process stated that proposed subdivision 339.8(c) lacked clarity as the subdivision stated that the fee was to be based on the “percentage of paid Workers' Compensation indemnity claims” while proposed subdivision 339.8(d)(2)(C) stated that the fee is based on the “amount of paid indemnity.”

As Labor Code Section 6354.7 provides that the calculation of the fee is to be based on “paid indemnity,” the word “claims” was deleted to improve the clarity of the proposed regulation by conforming it to the statutory language.

This change was a non-substantial change within the meaning of Title 1, California Code of Regulations, Section 40 as it clarified the regulation, as adopted, without materially altering the requirements, rights, responsibilities, conditions, or prescriptions contained in the original proposed regulatory text.

III. For uniformity the reference in Subdivision (d)(2) to the “Workers’ Occupational Safety and Health Education Fee Annual Report” was changed to “Workers’ Occupational Safety and Health Fund Report Form” to conform to the title of Section 339.3.

This change was a non-substantial change within the meaning of Title 1, California Code of Regulations, Section 40 as it clarified the regulation, as adopted, without materially altering the requirements, rights, responsibilities, conditions, or prescriptions contained in the original proposed regulatory text.

b. Section 339.9

I. A typographical error at the top of the form was corrected as follows: “Commission on Health, and Safety and Workers’ Compensation.”

This was a non-substantial change within the meaning of Title 1, California Code of Regulations, Section 100 as it merely revised the structure, syntax, cross-reference, grammar, or punctuation of the regulation.

II. For uniformity, the title of the form was changed from “Workers’ Occupational Safety and Health Fund Annual Report” to “Workers’ Occupational Safety and Health Fund Fee Report Form” to conform to the title of Section 339.3.

This was a non-substantial change within the meaning of Title 1, California Code of Regulations, Section 40 as it clarified the regulation, as adopted, without materially altering the requirements, rights, responsibilities, conditions, or prescriptions contained in the original proposed regulatory text.

III. A comment received during the public comment process stated that the proposed CHSWC-1 form lacked also clarity as it referred to “indemnity claims,” while proposed subdivision 339.8(d)(2)(C) states that the fee is based on the "amount of paid indemnity."

As Labor Code Section 6354.7 provides that the calculation of the fee is to be based on “paid indemnity,” the word “claims” was deleted wherever it appeared on the proposed form to improve the clarity of the proposed regulation and conform it to the statutory authority.

This was a non-substantial change within the meaning of Title 1, California Code of Regulations, Section 40 as it clarified the regulation, as adopted, without materially altering the requirements, rights, responsibilities, conditions, or prescriptions contained in the original proposed regulatory text.

IV. In section 2 of the proposed form, the word “of” was inserted as follows:

COMPANY OFFICER:  
Name of the person with the authority to establish the program to 

provide loss control consultation services in California, and 

authorize the payment of fees into the Fund.

This was a non-substantial change within the meaning of Title 1, California Code of Regulations, Section 100, as it revised the structure, syntax, cross-reference, grammar, or punctuation of the regulation.

V. In section 3 of the proposed form, the example given of how to calculate the fee contained two typographical errors.  The first error was the use of a dash instead of a colon after the word “Example.”  In addition, the example contained a mathematical error.  Those errors were corrected as follows:

*Attach a check payable to Workers’ Occupational Safety and Health Education Fund for the greater of $100.00 or .0286 percent of the amount listed above. [Example - :
 $43,060,531.00 (PIC) x 0.000286 = $5,382.57 $12,315.31  (Fee)]
In addition, in conformity with the change described in subsection III above, the reference “PIC” was amended to “PI” to delete the reference to “claims.” 

These were non-substantial changes within the meaning of Title 1, California Code of Regulations, Sections 40 or 100, as they either clarified the regulation, as adopted, without materially altering the requirements, rights, responsibilities, conditions, or prescriptions contained in the original proposed regulatory text or revised the structure, syntax, cross-reference, grammar, or punctuation of the regulation.

VI. To improve the clarity of the form, correct a typographical error in the name of the Commission on Health and Safety and Workers’ Compensation, correct the inadvertent retention of no longer applicable language from the loss control program’s application form that the new form replaces, and provide an updated telephone number for questions concerning the regulations as adopted, Section 4 of the form was amended as follows:

4. SUBMISSION: 
If you have questions regarding this application or the application process, 

call (510) 622-3276 or e-mail us at chswc@ hq.dir.ca.gov.  Please mail 

this completed report with the “Call(s)”, the Certificate(s) of Authority, 

and fees to the following address before April 1: 

Commission on Health, and Safety and Workers’ Compensation,

Attention: WOSHEF
P. O. Box 420603

San Francisco, CA  94102

If you have questions regarding this surcharge or report process, call (415) 703-4220 or e-mail us at chwsc@ hq.dir.ca.gov.  
These were all non-substantial changes within the meaning of Title 1, California Code of Regulations, Sections 40 or 100, as they either clarified the regulation, as adopted, without materially altering the requirements, rights, responsibilities, conditions, or prescriptions contained in the original proposed regulatory text or revised the structure, syntax, cross-reference, grammar, or punctuation of the regulation.

B. DETERMINATIONS CONCERNING LOCAL MANDATES

· Local Mandate: None.  The proposed regulations will not impose any new mandated programs or increased service levels on any local agency or school district.  The proposed amendments to not apply to any local agency or school district.
· Cost to any local agency or school district that is required to be reimbursed under Part 7 (commencing with Section 17500) of Division 4 of the Government Code: None. The proposed amendments do not apply to any local agency or school district.
· Other nondiscretionary costs/savings imposed upon local agencies: None. The proposed amendments to not apply to any local agency or school district.
C. CONSIDERATION OF ALTERNATIVES

The Director considered all comments submitted during the two public comment periods, and made modifications based on those comments to the regulations as initially proposed.  The Director has now determined that no alternatives proposed by the regulated public or otherwise considered by the Director would be more effective in carrying out the purpose for which these regulations were proposed, nor would they be as effective as and less burdensome to affected private persons and businesses than the regulations that were adopted.
D. SUMMARY OF COMMENTS RECEIVED AND RESPONSES THERETO 

CONCERNING THE REGULATIONS ADOPTED 

The comments of each organization or individual are addressed in the following chart as they relate to each section of the regulations as proposed and as finally adopted.
The public comment period on the proposed regulations was from July 26 through September 13, 2002.
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� 	The dash (-) was deleted and replaced with a colon (:).  It is not possible to apply strike-out font to a dash. 





WOSHEF – FSOR
2
November 19, 2002

