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PUBLI C HEARI NG
LOS ANGELES, CALI FORNI A
TUESDAY, DECEMBER 12, 2006; 10:00 A M
--000- -

M5. NEVANS: Good norning. Wlcone to this public
heari ng on proposed regul ati ons regardi ng benefit notices.
My name is Carrie Nevans and |'mthe Acting Adm nistrative
Director. M ears are conpletely blocked fromthe pl ane
this norning so | can't tell howloud I"'mtalking so |'m
going to try to read your |ips when you're up there.

Maureen Gray is the Division's Regul ati ons Coordinator so if
you have any questions or need anything, talk to her but

we' re asking people to sign in and we'll call you up in the
order in which you' ve signed in.

| want to thank you for com ng here today because your
input is a very inportant part of the regulatory process and
it's inpossible for us to do regulations that really serve
the workers' conp community wi thout your input. We'Ill be
here for as |long as we have people here wanting to nmake oral
comments. We'||l also take witten comments and we'll take
witten comments until 5 p.m today. |If you need to e-nmil
those to us, if you don't have them here today and want to
e-mai | sonmething, let us know and we'll give you the address
to do that.

The purpose today is to receive comments on the
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proposed anendnents to the regul ations on the benefit
notices. Al of the comments that we receive are

consi dered. They all becone part of the formal rul emaking
package and they're part of -- they're available to the
public and they also go to OAL with the final regul ations.
W won't ask for any discussion this norning although we nay
ask you to clarify a point that you're making.

When you cone up to give testinony if you haven't
al ready done so, give your business card to the reporter
here. W're -- everything will be transcribed and posted on
our website later. Please speak into the m crophone so that
the court reporters can hear everything that you're saying.
And if we get a signal fromthe court reporter that you're
speaki ng too fast or she needs to clarify sonething, we may
signal you to stop for just a second.

So I'mgoing to go ahead and take comments in the order
in which people signed in. The first person will be Mark
Hayes from Voters I njured At Wrk.

MARK HAYES

Being a fellow court reporter for the |ast 33 years
"1l be very kind to you fol ks this norning.

My nanme is Mark Hayes. |'mthe President of
Vot er sl nj uredat Wrk.org. M. Nevans and fell ow panel
menbers, 1'd like to thank you for the opportunity to

testify today. VIAWiIs a non-profit political organization
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that's dedicated to bringing fairness and bal ance to
California' s workers' conpensation system These are
I mpor tant heari ngs.

It's extrenely inportant that benefit notices are clear
and understandable so that injured workers are fully aware
of what work conp benefits are and what they nust do to
recei ve those benefits. But injured workers are not experts
in this systemso these notices nust be witten in a
| anguage that they understand. This is particularly true
when the | aw sets up specific rights and responsibilities
for the injured workers.

The bi ggest exanple in these proposed regul ati ons
i nvol ves new Labor Code section 4061.1. That section sets
up new 10-day tinme limts for an unrepresented worker both
to request a QVE panel and to select a physician fromthe
panel . The proposed regul ations do require that notices
i nform unrepresented workers of these 10-day tine limts.
However, if the notice doesn't highlight these new tine
limts nost injured workers will never see it. Quite
frankly, a lot of what injured workers receive from
i nsurance conpani es i s al nost unreadabl e and unless a notice
hi ghli ghts sonmething this inportant, nost workers are not
going to see it.

Under Labor Code section 124, your division has a

statutory responsibility to, quote, "protect the interests
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of injured workers who are entitled to the tinely provision
of conpensation,” closed quote. To neet this goal, VIAW
recommends that any notice informng unrepresented workers
of their rights under section 4061.1 nust include a
mandat ory warni ng spelling out in plain English just what
the worker has to do and the warning can't be buried in the
m ddl e of a conplicated notice where nost workers will never
see it. It must be right on top so that the workers will
see it and know what they have to do sonething right away.

The right to select the specialty of the QE is to
select a QWE off the panel is critically inportant to an
unrepresented worker. That's why the Labor Code gives these
rights to the worker. But too nany workers will |ose those
rights unl ess they understand the new 10-day tine [imts in
the law. VIAWstrongly urges that you revise these proposed
regulations to include a nmandatory warning notice to
unrepresented workers to be placed promnently at the top of
the notice so that they will know that they have to take
action inmedi ately.

Before | thank you for this | also wanted to nention
t hat perhaps a notice on the envel ope containing the notice
a warning would be sufficient on the outside letting them
know that they only have ten days to respond because what |
anticipate is so many injured workers when they get their

mail, there is no telling what nedical condition they're in
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If they're on neds and they take that and they just set it
over here and they open it up two weeks later and go, "Ch ny
gosh, the ten days are gone." So perhaps a warning on the
envel ope woul d be good. | want to thank you all for
allowng nme to testify today.

M5. NEVANS: Thank you.

Ckay. Qur next person who's asked to testify is
David O Brien

DAVI D O BRI EN

MR, OBRIEN. Thank you. | want to say a couple of
words. Maybe what |'msaying is not relevant, but on the
MPNs | would think that we need a paragraph or two toward
the end that woul d take care of the situation whereby
perhaps an IMR is already involved in the case at which tine
t he enpl oyer dissolved the MPN. | think sonmebody shoul d
informthe | MR doc that she is no |longer to proceed and to
take care of her bill.

And al so there shoul d probably be a paragraph, the
wor ker may be working her way up fromthe treating physician
to the second opinion to the third opinion. | think we need
sonething to --

REPORTER: |'m sorry.

( Speaker asked to sl ow down.)

MR OBRIEN. Ch, excuse ne. |If the worker is treating

with a treating physician and then goes up to the second
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| evel opinion and the third level opinion, | think you need
sonmething to stop that process if the MPN is dissolved. It
could be just a paragraph to make it clear that the worker
then is going free choice. And it's nore inportant if the
process has gone to the I MR doc because she may have an exam
scheduled. So | think those two things should be covered.

On the issue of this notice business. |[|'ve gotten a
| ot phone calls froma lot of ny friends about another |ayer
of forms. | think the tenporary disability informtion and
t he permanent disability information and the suppl enent al
j ob di spl acenent benefit information is adequately covered
under Labor Code section 3550 where all injured workers -- |
nmean all workers on the day of hire or within the first pay
period get a booklet. That booklet is set forth in your
Regul ations 9880. | think it's redundant to again give an
injured worker the tenporary disability information all over
again and the P.D. information all over again.

W are the nost formstate in the nation. W have 97
forms we now nandate. W're going to add a couple nore. |
woul d think that if you go back and | ook at Labor Code
sections 3550 and Regulation 9880 if all enployers conply,
and | hope they do, then you won't need to give anot her
panphl et out when ny sister is injured explaining T.D
because she already knows that. So |I would just say that |

think that | |ove your notices and regul ations are wel
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done, but | don't think it necessary to saddl e enpl oyers
wi th another requirenment to attach anot her panphlet to those
notices. Thank you very mnuch.

M5. NEVANS: Stanley Levine.

STANLEY LEVI NE

MR LEVINEE M nane is Stanley Levine. |'mthe
Cochair of the Regulations Commttee from California
Applicants' Attorney's Association, and | want to begin by
t hanki ng you because | think you' ve spent a lot tine on
this, and our group went through this and we found sone
changes that we wanted to nake but we know this is a very
hard job. And so sonme of it is nit-picking but we stil
have some issues with it, but again we thank you.

| agree with Mark Hayes in the issue of putting notice
to the unrepresented peopl e because |I think those people
aren't going to be able to see what is there and | agree
with himthat they get mail and they don't open it up that
day, and | didn't think of it before but I think that it is
a good i dea what he said about having sonething on the
outside of the envelope if that's possible to say
"Inmportant, Read Now." W ended up putting in our paper to
you that in bold letters that you put sonething in there
that you will lose rights, that it is inmportant that you
read something. You know, | can only go by ny years of

practice with ny clients and a |ot of people |I tell them
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things, | go and I tell themagain and again and they still
don't under st and.

But | disagree with the idea that there's too many
letters. | think you have to keep on instilling that
because the great majority of people in this state are still
unrepresented and you're not having an attorney |ook at it.
So, therefore, | think the nore letters you get that talk
about here are your rights, here's the papers that we have,
here's your tenporary disability information, here's your
per manent disability information, eventually | think it wll
soak in.

The osnobsis is there and | think we have to | ook at it
that way because | think we're | ooking at people who do not
necessarily take the tinme, and a ot themcan't read that
well anyway. So | think if you do it nore you' re doing the
right thing, and that's what I'm|looking at. And I realize
the insurance industry and the self-insurance there is a
burden on themw th this and that a lot of themdon't |ike
all of the paperwork. But on the other hand if you | ook at
what's there, if you save a few people from naki ng a maj or
mstake I think in the long-run, that is what we ought to
do.

The other comment | was going to nmake is about the
alternative dispute resolution that we also put in our

brief. The way it stands now you' re saying that people have

10
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limted access to attorneys. Wth the newrules that are
comng out it seens that attorneys are going to be all owed
inthere all the time. So it depends on the group and what
they' re doing but the older rules seemto take away
attorneys and not have themin this resolution. But the new
ones seemto have themin there, and I think you should
really consider that to change that wording as to what's
there but I'Il |eave our paper the way it is. And thank you
very nuch

M5. NEVANS: Thank you.

Anmerican Al l-Ri sk Loss Adm nistration. Could you | eave

your card with your name with the court reporter.

MR HUWPHREY: |'mterribly sorry, | did not bring one
with ne.
M5. NEVANS: kay. | can get a card fromyou

Patri ck Hunphrey.

PATRI CK HUVPHREY

MR, HUVPHREY: Patrick Hunphrey. Good norning.
Just a couple of quick comments about the regulations that I
wanted to see clarified. Mybe you' ve already seen this.
On regul ati on proposed 9812(f)(2) which deals with revisions
of the P.D. benefit notice for injuries in 1991, 1992 and
1993, there is a provision that's added as part of the
mandat ory QVE | anguage. W are to advise a represented

enpl oyee about if no agreenent on an AME can be reached, the

11
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i njured worker may be eval uated by a QVE pursuant to Labor
Code section 4062.2 but -- I'mnot a |awer but |I'm

under standi ng that 4062.2 only pertains to injuries for date
of injury 1-1-05 and after. And if that's correct | don't
know why that would be part of a section of the notice that
clearly seens to pertain to injuries dated 1991, 1992 and
1993. It does pertain -- it would be appropriate for the
section for injuries 1-1-94 and after, but it seened out of
pl ace for the section concerning that w ndow period if you
will, so |l don't knowif you | ooked at that or not.

There was one nore question that | had. The |ast page
9813.1, the Notice of Supplenental Job D splacenent notices
and it was Nunmber 2, the Notice of Regular Wrk. And I was
actual ly pleased that the division has chosen to allow this
form and | think that's Form 10003, to be used for the
pur pose of an offer of regular work. And if that's nade of
course in the formand manner prescribed by the Adm n.
Director then, as | understand it, supplenental job
di spl acenent benefit obligation has been fulfilled.

| just wanted to point out that as far as | know t he
current notice clearly states at the top for injuries 1-1-05
and after, but if it's going to be used for injuries
occurring on or after January 1, '04, you may want to nodify
that or get rid of that altogether. But if it's not been

changed, that seened a bit out of place to ne as well.
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| have a comment about the forms. It is of course a
burden. W understand and certainly we anticipated that
there would be a need to translate in Spanish all of the
fornms and notices. Certainly seens a |ot of forns but |
have no issue with that. | wanted to ask though if the
division is contenplating a change to the current QVE
Request Panel Formwhich still refers to the Industrial
Medi cal Counsel? And | don't even know that the address is
correct. In the past we've sent it to an address that, you
know, addressee unknown or cannot forward. |'m assum ng
that the division is working on that as a part of these
not i ces.

Also, | didn't bring it with me, but ten years ago |
think the last tine that there was a significant revision in
the benefit form the division put out sanples of forns. |Is
it nmy understanding that the division will be doing that
again? Hopefully that's true. Sanples and there were
instructions as well. They were very hel pful for carriers,
for admnistrators to see howto word our forns. W
obvi ously need to change our fornms significantly and any
instructions and sanples of potential forns would be of
great help. That's all | have. Thank you.

M5. NEVANS: Destie tells ne we will be putting sanples
on our site.

MR, HUVPHREY: Thank you.

13
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M5. NEVANS: Ckay. That's everyone who signed in to
testify. |Is there anyone el se here who would |ike to nmake
coment s?

(No response.)

M5. NEVANS: kay. |If not then we're going to conclude
the hearing. W will take witten comments until 5 p. m
today. We'll still be around for a few mnutes after the
hearing if you want to cone up and ask any questions or

anything. So thank you for com ng today.

--000- -
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CERTI FI CATI ON

| hereby certify that the foregoing is a full
true and correct transcript of the proceedi ngs taken by ne
in shorthand on the date and in the matter described on the

first page hereof.

Barbara R Brown
Oficial Reporter
Wr kers' Conpensati on Appeal s Board

Dat e: Decenber 14, 2006
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