
ADMINTSTRA TIVE AGREEMENT 
BETWEEN 

OPERATING ENGINEERS ALTERNATIVE DISPUTE RESOLUTION 
TRUST FUND 

AND 
CEMENT MASONS SOUTHERN CALIFORNIA 

HEALTH AND WELFARE TRUST 

The following Agreement is entered into by and between the Operating 
Engineers Alternative Dispute Resolution Trust Fund (hereinafter "Operating 
Engineers ADR Trust") and the Cement Masons Southern California Health and 
Welfare Trust (hereinafter "Cement Masons") subject to the following terms and 
conditions: 

I. WHEREAS, the Operating Engineers Local 12 and the Southern 
California Contractors Association (hereinafter "SCCA") pursuant to California 
Labor Code Section 3201.5 established the Operating Engineers Alternative Dispute 
Resolution Trust Fund on December 8, 1999; 

II. WHEREAS, the Operative Plasterers and Cement Masons 
International Association, Local 500 and 600 and Southern California Contractors 
Association, Inc. have negotiated provisions in their collective bargaining agreements 
providing for an alternative dispute resolution system governing disputes concerning 
worker's compensation in conjunction with the Operating Engineers ADR Trust and 
such agreement has been deemed by the State of California, Department ofindustrial 
Relations, to meet the State of California's eligibility requirements for a carve out 
agreement pursuant to California Labor Code Section 3201.5, commencing March 2, 
2004 (hereafter referred to as "Cement Masons ADR program"). The State of 
California has provided the parties with a letter of eligibility for such program 
through April 1, 2008. 

Ill. WHEREAS, Cement Masons ADR program has been administered 
through Operating Engineers ADR Trust pursuant to a prior Agreement between the 
parties; and 
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IV. _W_HEREAS, the parties wish to amend and reconfirm the terms and 
conditions of their relationship in the following Administrative Agreement: 

NOW THEREFORE, the parties agree as follows: 

A. Obligations of Cement Masons 

Cement Masons hereby attests that it understands the terms and conditions of 
the Cement Masons Alternative Dispute Resolution program, that it accepts 
responsibility for the monetary contributions to the Operating Engineers ADR Trust 
in the amount oftwo cents ($.02) per hour and further agrees to abide by all the rules 
and regulations of the Operating Engineers ADR Trust, having received from the 
Operating Engineers ADR Trust Administrator a copy of the Trust Agreement and a 
copy of the rules and regulations of the Operating Engineers ADR program; and 

B. Obligations of Operating Engineers ADR Trust 

1. Operating Engineers ADR Trust agrees to administer the Cement 
Masons ADR program and in connection therewith, Operating Engineers ADR Trust 
agrees to maintain satisfactory records and provide data including evidence of 
security for payment of compensation, including any insurance policy or certificate 
of self-insurance, the names and identities ofthe participants of the Cement Masons 
ADR Trust and all other required information imposed by the California Labor Code 
or applicable regulations related to operation of an eligible Alternative Dispute 
Resolution program. 

2. Operating Engineers ADR Trust agrees to submit annually a letter to the 
State of California, Department of Industrial Relations, Division of Workers' 
Compensation outlining any changes to the Cement Masons ADR program as 
provided by California Code of Regulations Section 1 0204(a). 

3. Operating Engineers ADR Trust agrees to apply for continuing eligibility 
on behalf of the Cement Masons ADR program at such intervals required by the State 
of California. 
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4. Operating Engineers ADR Trust agrees to provide an ombudsman, 
administrative agent and experienced staff as necessary to administer Cement Masons 
ADR program. 

5. Operating Engineers ADR Trust shall maintain all books, records, and 
documents of the Cement Masons ADR program for not less than six ( 6) years from 
the date of termination of the provision of any service by the Cement Masons ADR 
Tmst. All records shall be available for review and inspection by the Cement Masons 
and any other person or organization identified in PTE 76-1, 41 Fed. Reg. 12740, and 
PTE 77-10, 42 Fed. Reg. 33918, orpermitted to examine the records by law or 
regulation. 

6. Operating Engineers ADR Trust shall promptly notify Cement Masons 
of any notifications received from the State of California affecting the Cement 
Masons ADR program. 

C. Term 

This Agreement shall be effective January 1, 2007 and shall continue in full 
force and effect for a period of one ( 1) year and from year to year thereafter, subject 
to the right of either party to terminate or amend this Agreement by giving at least 
sixty ( 60) days' written notice to the other party of such termination. 

D. Modification of Agreement 

This Agreement may be amended or modified at any time or from time to time 
by mutual written agreement of the parties. 

E. Governing Law 

This Agreement shall be construed in accordance with laws of the State of 
California. 
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NOW THEREFORE, the Operating Engineers ADR Trust and the 
Cement Masons hereby enter into this Agreement on the date set forth below. 

Dated: :3- !S: -o 7 

Dated: if -Z/-07 

Dated: _ _,&c.:(_:x_r.:...( 0.;..7_,__ __ _ 

OPERATING ENGINEERS 
ALTERNATIVE DISPUTE 
RESOLUTION TRUST 

'By:(dLd_ 1! a 
Administrstor 

By: 

CEMENT MASONS SOUTHER.t"l' 
CALIFORNIA HEAL THAND 
WELF TRUST 

W~411~. 
Secretary 



Rl' LES OF THE OPER.-\ TI~G E~GI~FERS 

\YORKERS' COMPENSATION TRliST AL TERATl!VE DfSPt:T ES 

RESOLliTTON PROGRA~1 

Pursuant to the provisions of California Labor Code Sectiqn 3201.5 the Operating 
Engineers Workers' Compensation Trust Alternative Disputes Resolution Program 
replaces all of those dispute resolution processes contained in Division 4 of the 
California Labor Code. These rules mav be chan!!ed bv the Board of Trustees of the . - . 
Operating Engineers Workers' Compensation Trust ar any time. The rule$ are intended 
to LH.:ilitnrc and expedite the resolution of disputes involving wor~--re lared injuries. 

ARTICLE l. Pre-Arbitration Discovery: 

Section 1. Pre-Arbitration discovery shall be allowed in the same manner as 
discovery is permitted in Califomia Labor Code Section 5710. Provi ded any referenc1es 
therein to the appeals board or workers' compensation judges or referees shall be deemed 
to be references to the Trusr. ivkdiators or .Arbitrators as r.he context so require. 

Section:!. Upon filing of a claim of workers' compensation injury with a.ny 
contributing member of rhe Trust ar the request of any concemetl parry ir shall be the 
durv of all parties to immediately serve upon all concerned parties. as the case may be. 
copi.es of all medical reports in their possession or under their control. and related to the 
injury or that may ·come into their possession or under their controL 

A RTlCLE 1-A. Ombudsman: 

Section 2.a The operating Engineers' Workers' Compensation Trust Fund. shall 
employ. with the approval of the Trustees, at least one individual to serve as an 
ombudsperson. The ombudsperson is an employee at will and as such may be 
discharged/removed upon mutual agree~enr of the trustees . A vote of the trustees of the 
Operating Engineers' Workers' Compensation Trust Fund shall se1-ve to affect any 
personnel action deemed•necessary. 

The ombudsperson shall. upon request of an employee, assist the 
employee in fi ling claims related to alleged work-related injuries subject to the 
Addendum. The ombudsperson shall receive complaints from employees who have filed 
claims for Workers' Compensation benefits subject to the Addendum and upon the 
request of the employee shall assist the employee in attempting td resuh·e. those disputes 
vvirh rhe \Vorkcrs· Compensation insurer of an employer subject to the .Addendum . 
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ARTICLE II. Commencing Mediation: 

Section 3. . Pt:ovided n d~spute has be~n submitted to the !ombudsman and it has 
not been resolved wtthtn I 0 worktng days. or such penod mutual!~· agreed upon between 
the employee and the employer. mediation may be commenced by either parry. When 
used in any of the mediation and arbitration rules, policies. and procedures, the word 
"employer" also ret~rs to tl~~ employer's wor~e~s· ~~mpe.ns~tion linsuranc:_e canier . . The 
ombudsman shall. sign the Requ~st. for Medtanon ·cernfymg t1at the dispute or Issue 
which is the subJeCt of the MedtatiOn request was presented to the Ombudsman for 
resolution but the Ombudsman was unable to resolve same. I 

The Operating Engineers' Workers' Compensation Ttust Fund shall 
appoint a rnediawr from the list within three (3) working days of !receipt of a request for 
an nppninrrnent of a mediator. \..fediators shall be app0inte<ti on a rotating basis. 
1.10\vcver. no nH!~iaror ~vho is u_nable to me~t with .the employee ai~~d representative_ of the 
insurer within t1ve ()) "vorkmg days ot appotntment by the Operanng Engtneers' 
Workers' Compensation Trust Fund shall be appoirHed to mediate that dispute. Upon 
request by the employee. the ombudsperson shall assist the emp oyee in any mediation 
prot:ccdi~1gs . 

The mediaror shall contact the employee and a representative of the 
ernployer·s insure:. Sort: the employee and employer's insur~r sht l~ supply the mediator 
with requested mto1mat1on. The mediator shall meet separately With the employee and 
the representative of the insurer. The mediator may schedule a mediation session to be 
attended by both the employee and the representative of the insu~er. lf such meeting is 
scheduled. it shall be conducted at a location selected by thel Operating Engineers' 
Workers' Compensation Trust Fund and said location shall be ~o more than forty( 40) 
miles from the residence of the employee and within the eleven ( 1

1
1) Svuthem Cal ifornja 

countie5 ot· Calit'omia and if no such residence exists. at the offices of the Operati ng 
En~ineers' Workers' Compensation Trust Fund or within foJ1y (40) miles of the 
Op~rating Engineers' Workers' Compensation Trust Fund's offices. 

If the dispute is not resolved with in fifteen (I' 5) working days of the 
appointment of the mediator, the mediation process shall be deerhed exhausted absent a 
contrary stipulation between the employee and the representative ;of the insurer. 

_ _ l.n the event the parties mutually. object to m9diation, the procedures 
described tn th1s Secnon shall not ·apply and the parnes may proceed to arbttranon under 
Section 9. 

Section 4. Either party may request the Ombudsman tq assist in the filing of a 
request for mediation . 

Section 5. The "Request for ivlediation" shall be filed with the Trust on the , 
"Request for :vlediarion'' fonn. A copy of which is attached to thf se procedures. 
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Section 6. Ar the rime of filing the "Request for Mediation" the Tmst shall 
serve a copy of the "Request for Mediation" by mail, facsimile transmission. or other 
means to assure receipt within 3 days upon the other party or parties. 

ARTICLE Ill. Processing the "Request for Media tion .. : 
. I 

Section 7. Upon rect!ipr of the "Request for i'vlcdiation" the Trust shall: 

a. Endorse and date stamp the Request as filed and asoSign a Trust Mediation 
number to the case. 

b. The appointment of a mediator and the scheduling of mediation activities 
shall be in accordance with Section 3 of Article II. 

ARTICLE IV. Mediator: 

Section 8. The Mediator shall take whatever steps the i\·fediator deems 
reasonable to bring the dispure to an agreed conclusion within the time allowed for 
completing rhe i'vlediation. including scheduling mediation sessio~ s . implemenring means 
to discuss the dispute with the parties individually or collectively. requiring a party or 
pa11ies ro provide addi~~on_al document~tion or i~fOtmation .. app_oilnting -Issue .. 

W tthrn ten davs of completwn of the Med1atton. the Medtator shal t 
file with the Trust tb~ "i'vlediator's Statement of Completion and Result" and serve a copy 
of same on the panies and the ombudsman. 

ARTICLE V. Arbitration: 

Section 9. \Vi thin sixry ( 60) calendar days following the filing of the 
"ivledia.tor's Srat~menr of Compl~tion and Result" any party lnot satisfied with the 
outcome of ivledtatJOn may file wtth the Trust a request that the~ matter be refetTed to 

Arbitration. Failure to timely file the request for referral to arb~tration of the disputed 
issu~ or i~sues su~mined to the Mediato~ shall bar any further_ rjig~t to adjudicate such 
disputed 1ssue or tssues. The ttme for fi!mg the request for arbttratton may be extended 
upon a showing of go~d cause filed in writing with the Trwit and approved by an 
Arbitrator. 

If a dispute related to a claim has not been resolved pursuant to 
Miele 1 V, the worker or representative of the insurer may I request the Operating 
Ent!ineers' Workers' Compensation Trust Fu_nd to appoint an arbiter from the list to 
arbin·ate the dispute. Absent exrrac:miinary: circumstances. arbitr~tion must be requested 
no later than 60 days after the mediation process involving the I same dispute has been 
exhausted or the date the panies have mutually objected to mediTion. 
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The Operating Engineers' \Vorkers' Compensation Trust Fund shall appoint an 
arbiter from the list within three (.3) working days of receipt of a: request. Arbiters shall 
be appointed on a rotating basis. however. no arbiter who is 1unable to arbitrate the 
dispute within 2.0 working days of appointment shall be appointed to arbitrate that 
dispute absent a conn·aty stipulation between the employee and representative of the 
insurer. The employee and representative of the insurer may jointly request appointment 
of a specitic Arbiter from the panel of arbitrators. Upon requeft by the employee. the 
ombudsperson shall assist the employee in the arbitration. f-n employee receiving 
assistance from an ombudsperson but is nor represented in the arbin·ation proceedin~! bv 
an attorney. shall be considered by the arbiter to be an "Unrepresbnted worker". ·- -

· Upon receipt of notice of acceptance of tt·le assignment from the 
Arbin·aror to the Trust. the Trust shall promptly consult with th!e panies. If the panies 
are not both prepared to arbitrate the dispute within twenty (2.0) days the Tmst shall 
allow them thirty (30) days to retain and/or consult with legal c0unsel. The Trust shall 
set the dare of hearing and give notice of the date. time and 1blace of hearing to the 
pa11ies. which except as set forrh below shall not be more than s ~ xry (60) days from the 
date of the Arbitrator accepts assignm~nts . Notwithstanding the ~oregoing a hearing di:tte 
may be set at any time if agreed upon by the panies and approved by the Arbitrato r. 

Noti~e of tirne_and place for hearing shall bf .giv~n by the Tmst by 
mailing to each party notice thereof at least twenty calendar dayf tn advance, unless the 
panies agree other.vise. 

. . Any pany to the hearing may be .r~preseryed by an attorney. A 
party intendmg to be represented by an anomey shall nottty the other parry or pa.ntes and 
the Trust of the name and address of such anomey not less than 5 days prior to the date 
set for the hearing at which the anomey is first to appear. 

In conducting the arbitration. the arbiter shall apply the same 
presumptions of compensability. starutory construction and rules of admissibility of 
evidence that would be applied by a Workers' Compensation ! Referee conducting a 
proceeding under the Califomia Labor Code. The arbiter shall have the same authority 
as a Workers' Compensation Referee over discovery, the produc~tion of documents, the 
issuance of subpoenas and other procedural matters related to the

1 
arbitration hearing. 

Absent a contrary stipulation between the employee and the 
representative of the insurer, an arbitration proceeding shall be conducted at a location 
selected by the Operating Engineers' Workers' Compensation T\-ust Fund and no more 
than fm~ ( 40) miles from ~he r~sidence of the. employee within t~~ e eleven (I I) So~then: 
Califomta counttes of Caltfornra and othem"'se at the offices of Opera.tmg Engmeers 
Workers' Compensation Trust Fund or within forty (40) :~iles of the Operating 
Ent!ineers' Workers' Compensation Trust Fund's offices. 

~-.- ., All arbitration proceedings shall ?e electr~nically r~corded .. Th~ 
original tape and rec~rd of the proceedtng s~all be re tamed b~ t~e Operattng Engtnt!~rs 
Workers' Compensatton Trusr Fund. Cop1es of the recordmg and records shall be 
supplied upon request to the arbirer, employee or representative of the insurer. 



\Vithin ten ( !0) working days following the conclusion of the 
arbirrarton. the arbi ter shall issue h1s or her written findings of fact, decision. order and. 
if applicable. award. The arbiter's de~ i sion shall include minutes of the arbirrarion : a 
summary of rhe oral tesrimony. if any: and the reasons for the decision. The arbiter is 
aurhonzed ro include in any award all rel ief available from a \Vorkers' Compensarion 
Referee including. bur nor limired to. enhancements ro compensation due to any 
unreasonable delay in rhe paymenr of·cornpensanon by rhe insurer as provided for bv 
law. and attomey's fees and costs. The cosr of dispute resolurion process contained in 
this Addendum may be assessed against the insurer (or the self-insured). including the 
arbiter's fees. pursuant to the guidelines established by the panies to this Addendum. 
The arbiter is authorized to resolve all liens nor settled by the panies. provided. that 
written notice of the rime and place of the arbitration is given to lall lien holders advising 
them of their righr to appear and present argumenr and testimony in suppon of thei r lien 
~!aims. 

Any tindings of fact. award. order or decision of the arbi ter shall 
have the same force and effecr as findings of facr. an award. order or decision of a 
Ca lifomia Workers' Compensation Referee. 

The decision of the arbiter shall be subject ro review pursuant ro 
Califomia Labor Code Section .320 1.5(a)( I) by the California Workers' Compensation 
.Appeals Board in the same manner as prov1ded for reconsideration of a final order. 
uec1sion or award made and ti led by the \Vorkers' Compensation Referee and by tb~ 
Californ1a Court of .Appeal pursuant -ro the procedures set forth in California Labor Code 
Sec non 320 1.5( a)( I). 

The Arbitrator or Arbirrators (hereinafter referred to as "the 
Arbi n·aror'') approved by the Tlllstees of the Operatin~ Engineers \Vorkers' 
Compensation Trust is or are vested with full power and authority and jurisdiction to tr]· 

and determine finally all the matters specified in Section 53 00 of the California Labor 
Code. subject only to the review by the \Vorkers' Compensatio

1
n Appeals Board of the 

State of California and the courts specified in Division 4 of the California Labor Code as 
having powers of review of determinations of the appeals board. The Arbitrator shall 
apply Califomia law, both decisions and statuwry, under the authority of California 
Labor Code Section 3201 .5, in rendering his or her dec ision. The rules of Arbitration 
herei n are in lieu of rhe lllles of the American Arbmanon Association. 

Section t 0. All orders, rules. findings. dec1sions. and awards of the Arbitrator 
shall be prima fac ie lawful and conclus ively presumed to be reasonable and lawful , umi I 
and unless they are modified or set aside by the appeals board or upon a review by the 
courts withi n the time and in the manner specified 111 Division 4 of the California Labor 

Code. 
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Section I I. There is but one cause of action for each injury· coming within the 
Operating Engineers Workers' Compensation Alternative Dispute Resolution program 
(hereinafter "the Program" exc~pt for continuous trauma cases) . All claims brought for 
medical expenses disability payments. death benefits. burial expense. liens. or anv oth,=r 
marter arising .out of such in jUly rna~. in the discretion of the .. ~rb f rrator, be joined_ in the 
same proceed1ng at any nme provtded. however. that no mJury. whether spec1fic: or 
cumulative. shall. for any purpose "vhatsoever, merge into or fpnn a part of another 
injllly~ nor_ shall an award based on a c~mu_la~ive injury include d~ ~abi~ity caused b~ ~ny 
spec1hc 111JUIY or by any other cumulative ltlJUty causmg or conri·tbutmg to the ex1stmg 
disability need for medical rrearment or death. Notwithstanding lthe foregoing, the rule 
established in the case of Wilkinson v ~VC4 B ( 1977) 19 C3d 49 1. I 38 CR 696. 42 CCC 
406. shall govem co.mbining permanent disabilities that belbome permanent and 
stationary at the same t1me. 

If a continuous n·auma claim is filed. which trauma falls completely 
within the A DR coverage period. but involving more than one Ab R employer. then the 
Arbirrator shall have the authority to resolve· the entire matter under the jurisdiction of 
the ADR process. A Finding and Award. Stipulated Findings and 

1

Award or Compromise 
arid R~kase will be approved by the Arbitrator. assigning liability for benefits based on 
his dcterinination of the respective exposure of the parties defendAnt. · 

If a continuous trauma claim is filed where 
1

rhe coverage period is 
partly withi1~ the A DR coverage an~ panly ._without_ s~i~ p~riod. l the Ombudsman shall 
advise the lllJUred "Yorker that pan of the penod of hts tnJunous t:r<posure falls under the 
\\.-'(-AB jurisdiction and that he needs to file an application with lthe Board naming the 
non-A DR catTier as a defendant. If the ADR carrier is the "tail" oarrier then this carrier 
shall provide the appropriate benefits. and shall seek contributio!n through the WCAB. 
The cmTiers shall be left to their own device to resolve contribution. but nothing shall 
permit the ADR carrier to deny or delay benetits to the injured wy ker. 

Sectio_n 12.. The Arbin:aror has jurisdiction over any c~trtroversy relati.ng to or 
arising our of medical and hospnal treatment as between the pames and the providers. 

Section 13. The Arbitrator has jurisdiction over all conti[OVersies arising out of 
injuri.es suffered without the tetTitorial limits of Cal ifomia in those cases where the 
c~nn·act of hire was made in this state. Any such. employee or l~ is dependents shall be 
entitled to the compensation or death benefits prov1ded by the Program. 

Section 14. The death of an employer subsequent to the sustaining of any injury 
by an employee shall not impair the right of the employee to procbed witl}i~ the Program 
against the estate of the employer. and the failure of t~e _employr~ or his depende~ts to 
cause the claim to be presented to the executor or admmtstrator 0f the estate shall m no 
way bar or suspend such right. 
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Section IS. The .-\rbirr:nor may appoant a rrusree or guardian ad litem ro appear 
for and represent any minor or incompetem upon the tem1s and conditions which he! or 
she deems prop~r. 

· Section 16. The Arbitrator may provide for the joinder in the same proceeding 
of all persons interested therein. whether as employer. insurer. employee. depend~nr. 
creditor. service provider or mherwise. 

ARTICLE Vl. Settlements: 

Section 17. .-\ny case may be settled upon submi?sion of the proposed 
sett lement tv the Trust. The proposed .settlement shall be set forrth either upon the forms 
approved by the Trust and entitled "Compromise & Release Agreement" or "Stipulation 
with Request for Award." L pon receipt of a fu lly executed proposed settlement. the 
Trust shall forward same to an .--\rbirrator for review for adequacy and approval. 

Section 18. Upon receipt of a proposed settlement. the ArbitratOr shall act 
independently and. in issuing orders or awards. shall either: 

a. Approve the proposal as submirted and issue an appropriate order or award 
and serv~ same o r~ the parties and the Trust: 

b. Reject the proposal and specrfy the reasons therefor in writi ng and serve 
same on the parties and the Tmst: or 

c. Conract the parries by telephone or writing and suggest amendmems th<H 
would qualify the proposal for approval. .A new Arbitrator shall be appoimed if a 
sett lemen-t is no t accomplished and the fees for the new Arbitrator shall be paid for by 
the insurance carrier or the self-insured. 

If the Arbitrator elects to proceed under Sl~bsec tio n "c" above, the 
parties shall have 5 working days to notify the Arbirraror o.f his. its, or her acceptance or 
rejection of the suggested amendments. [f accepted. the Arbitrator shall hold the fi le for 
not more than 20 working days for receipt of the appropriately amended agreement. [f 
rejected. the Arbirraror shall immediately return the file to the Trust and advise the 
parties and the Trust in writing that the proposed senlement was unacceptable and state 
the reasons therefore. • 

ARTI C LE V II. Hearing: 

Section 19. It shall be the responsibility of any party producing a wimess 
requi1ing an interpreter tO anange for the presence of a qualified interpreter as such lS 

defined in California Labor Code Section 58ll (b) and fees shall be allowed in 
accordance with sa1d Labor Code section. 
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Section 20 .. The Arbin·aror shall maintain the privacy of the hearing unless the 

Ia~ provides to the contr~ry. Any per~on having a direct. interf sr in the arbitration_ is 
entitled to attend the hem·mg. The Arbitrator shall otherw1se have the power to requtre 
the .exclusion of any witness. other than a .par~ or other esse j1rial person. during the 
testimony of any other w1tness. It shall be d1screnonaty with thel Arbin·ator to detennine 
the propriety of the attendance of any other person. . 

Section 21. The Arbin·ator may, for good cause, postpone the hearing upon the 
request of a party or upon the arbitrator's own initiative. I and shall grant such 
postponement when all of the panies agree thereto. 

Section 22. Before proceedings with the first hearing the Arbitrator shall take an 
oath of office. The Arbitrator may require witnesses to testify under oath administered 
by any duly qualified person and. if required by law or requested lby either party. shall do 
so. 

Section 23. Unless the law provides to the conrrmy, the arbitration may proceed 
in the absence of any party or counsel who, after due notice, fail ~ to be present or fails to 
obtain an adjournment. An avvard shall not be made solely on

1 
the default of a parry. 

The Arbitrator shall require the party who is present to subn1it such evidence as is 
deemed necessmy for the making of an award. I 

Section 24. Order of Proceedings: 

a. The hearing shall be opened by the filing of the oath of the Arbitrator, by 
the recording of the place. time and date of the hearing aAd the presence of the 
Arbitrator, the parties. and counsel. if any: and by the receipt by the . .:..\rbitrator of the 
sw.ternent of the claim and answer. if any. I 

b. The Arbitrator may at the beginning of the hearing. ask for the statements 
clarifying the issues involved. The claimam shall then present its claims. proo fs. and 
'vvitnes~es. who shall . submit to questions or other _examinatiion. The Arbi?"ator has 
discretton to va1y thiS procedure but shall afford full and elf{ual opportumty to the 

I 
patties for the presentation of any material or relevant proofs. The .AJbitrator shall 
fully develop the record. 

c. Exhibits, when offered by either party may be received in evidence by the 

Arbitrator. I 
d. The name and addresses of all witnesses and exhioits in the order received 

shall be made part of the record. I 
e. The panies may. by wntten agreement. provide for the waiver of oral 

hearings. 
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Section 25. Evidence: 

a. The panies may offer such evidence as is rele\:ant and material to the 
dispute and shall produce such additional evidence as the Arbitrator may deem 
necessary ro an understanding and determination of the dispute. The .Arbin·aror is 
authorized ro subpoena witnesses or documents and may do so upon the request of any 
party or independently. 

b. The Arbitrator shall be the judge of the relevance and materiality of the 
evidence offered. and confotmiry to legal rules of evidence shall nor be necessary. Not 
withstanding the fo regoing the parties ahTI·ee that no evidence is to be admitted into 
evidence by rhe arbitrator that is not admissible in an action before the \Vorkers' 
Compensation Appeals Board not subject to the ADR process. All of the evidence shall 
be taken in the presence of the A.rbitrator and all of the parties. except where any of the 
panies is absent in default or w:1ives the tight to be present. 

c. .Any party intending to offer any medical repon or record at the hearing 
must provide the other party with a copy at least rwenty days in advance thereof unless 
the Arbitrator t~nds good cause for failure to do so. 

d. The Arbitrator may receive and consider the evidence of witnesses by 
a ffidavir. but shall give it only such weight as the .-\.rbitrator deems it entitled to after 
consideration of any objection made to its admission. 

e. If the pat1ies agree or the .-\. rbitraror directs that documents are to be 
submitted ro the .-\rbitrator after the hearing, they shall be filed with the Trust for 
transmission to the Arbitrator. The tiling party shall serve the other party or parties 
with copies of same at the time of filing. 

f. The Arbin·ator may in his or her sole discretions appoint an authorized 
health care professional o assist in the resolution of any medical issue. 

Section 26. Unless the parties otherwise agree, the anbi tration proceeding shall 
be completed within 30 days after the first hearing which is deemed to be the date of 
referral. The Arbirraror shall specifically inquire of all parti'es whether they have any 
further proofs to offer or witnesses to be heard. 

Upon receiving negative repl ies. or if satisfied that the record is 
complete, the Arbitrator shall declare the hearing closed and submitted for decis ion and 
such closing and submission shall be made a part of the recor? of proceedings. If briefs 
are tO be filed, the heating shall be declared to be closed and submitted as of the final 
date set by the Arbitrator fo r the receipt of briefs. lf post-hearing filing of evidentiary 
documents is allowed by the Arbitrator and the date set for their receipt is later than that 
set fo r the receipt of briefs. the later date shall be the dat.e. of closing the hearing and 
submission for decision. The time limit within which the Arbitrator is required to make 
the award shall commence to run. in the absence of other agreements by the parties, upon 
the closing of the hearing and submission for decision. 
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Section 27. The hearing may be reopened by rh~ Arbirraror at his or her 
discretion. or for good cause upon the appiication of any parry I at any time before the 
Arbitraror tiles his or her decision and aviard. 

ARTICLE VIII. Findings and Awards. 

Section 28. All awards of the .. -\rbitrator either for payment of compensation or 
for the payment of death benefits. shall carry interest at the same ;·ate as judgments in 
civil actions on all due and unpaid payments from the date of rJ{e making and filin!.! of 
said award. S~ch interest shall n:n ti·om the date of making and I filing of an award.~ As 
to amounts wh1ch by the tetms ot the award subsequently becom~ due m mstallments or 
otherwise. such inreresr shall 1un from the date each such amounr becomes due and 

. payable. I 

Section 29. The Arbitrator in his or her award may tix: and detennine the 1:Nal 
amount of compensation to be paid and specify the manner of p·:tyment. or may fix and 
dctem1ine the weekly disability payment to be made and order payment thereof during 
thl;! ~ontinuance of disability. 

Section 30. The Program has coiHinuing jurisdiction over all orders. decisions. 
and awards made and entered under its authority and pursuant to the provisions of 
Califomla Labor Code Section 3201.5. At any time. upon notice and after an opp01tunity 
to be heard is given to the parties in interesr. the Arbitrator may rescind. alter. or amend 
any order. decision or award. good cause appearing therefor. l ihis power includes the 
rioht to review. crant or re-grant. diminish. increase, or tenninate. within the limits 
p;escribed for w;rkers' comp~nsation judges or referees by Divib on 4 of the Cal ifomia 
Labor Code. any compensation awarded, upon the grounds rhhr the disability of the 
person in whose favor the award was made has either recuiTed, increased, diminished, or 
terminated. 

Section 31. The certified copy of the findings and order·, decision, or award of 
the Arbitrator as filed with the Trust and a copy of the judgment t onstitute the judgment­
roll ,of the Ttust. The pl~ading, all orders of the Arbitrator, Arbi~ator's original findings 
and order, decision. or award. and all other papers and document~ filed in the cause shall 
remain on file in the Office of the Trust. 

Section 32. The Arbi rrator shall have the same authoritv as workers' 
compensation referee~ with respe~t to all Sections ?f th~ L~~Ot--~~o"de i~~-luding, but not 
limited to. those relating to bad_fanh act1ons or tacttcs, liabtltty for addtnonal expenses. 
and unreasonable delay or refusal of payment of compensation. 
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Section 33. Every order. decision or award. other than an order merely 
appointing a trustee or guardian. shall contain a deteimination off all issues presented fo r 
detetminarion by the .-\rbitrator ptior thereto and not theretofore! cletennined . .-\ny issue 
nor so detetmined "viii be deemed decided adversely to the party· in whose interest such 
issue was raised. 

Section 33.a Norhinu in this alternative dispute resolution process shall orevenr 
an emplovee from retaininu an artornev to reoresent the emplovee in anv and all sra!.!es 
of the altemative dispute resolution process established bv this Addendum. Such 
retention of an attomey is the sole and absolute choice of the employee. In no event 
shall the Operating Engineers' Workers' Compensation Trust !Fund be liable for the 
e:xpensc of such representation. The tetms and conditions of any agreemenr benveen an 
employee and the employee's recained counsel are not subject ro this Addendum nor does 
rhis .-\ddendum in any fashion alter or replace any ?r all Califon~ia law application to an 
agreement bc;tween an artomey and a worker pursutng \Vorkers' <C ompensarion benefits. 

Section 3-4. The Arbin·ator shall make a tinding as to which parry is the 
prevailing pat1y in the arbitration proceeding. If the employee is found to be the 
prevailing parry th~ Arbitrator shall set the artorney's fee as a percentage of the 

Pennanent disabilin: award and order the attornev's fee ro be paid bv the emplover. lf • , I • • 
rh~ ernploye.e is nor found to be the prevailing party. the Arbim\tor shal l set the artomey's 
fee as a reasonable percentage of the permanent disability award land order the attorney's 
fee · to be withheld from the employee's compensation and paid to the employee's 
attomey. 

Section 35. The emplovee and the attornev mav a!.!ree to a fee in e:xcess of 
12<~1o. provided the attorney ;ubmits evidence. i~cluding .... a t opy of a written fee 
a!.!reeml!nt betvveen the employee and the attorney, and itemization of personal time 
i;volved in activities relating to advancing the employee's cau~e. which shall include 
!.!OOd faith sertlement effons, to the .-\rbitrator justifYing such !fee, and the Arbitrawr 
~akes specific tindings of fact to support an order granting such excess fee . 

ARTICLE IX. Medical Examinations. 

_ Section 36. The Union and employers have jointly approved the Qualified 
Medical Evaluarors listed on Artachment "_" herero. Addinional qual ified medical 
evaluators may be subsequently selected by the Operating Engineers' \Vorkers' 
Compensation Trust Fund. They shall serve as exclusive sdusce of comprehensive 
n~edical-legal eva! uations. other tl.lan those received fr?m tre~uln¥· physicians, to be 
obtain by employees covered by thts .Addendum and the tnsurers ot the employers who 
are oanies to this Addendum as to claims for Workers' Compensation benefits \-vhich are 
subject to this .Addendum. Any Qual i tied i'vledical Eva I uator who does not continue to 
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b: a,Qualitied lvkdicai_Evaluaror wic~:in th~ meaning_of~alifomlia Labor Code ~c:ction 
I.J9.~ shall be deleted f10m he pool ot Qualified :'vledtcal Evaluators upon loss ot status 
as a Qualified ~ledicnl Evaluaror under Califomia Labor Code Sebtion \39.2 

S . ....7 II . t~ d . I f I . .I . ecoon .J • :\ nottces o enta o c atms and all nottces requtred under the 
California L·abor Code which require advice of an employee's riJ ht to a comprehensive 
medical-legal evaluation shall include a list of the Qualitied tvledical Evaluator panel 
including the addresses and telephone numbers of panel mem~ers. The notice shall 
include a copy of Section 36. 3 7. 38. 39. ~0. 41 and 42 of this Akctendurn. 

Section 38. l f the employee is not represented by an attor:ney and is entitled to a 
comprehensive medical-legal evaluation under the standards of <Califomia Labor Cod~ 
Sections -l-060. 4061. or 4062 and all related sections of the California Labor Code. the 
employees may obtain one comprehensive medical legal evalluation from any one 
Qualified 0.:1edical Evaluator included in the panel. The Qualifled ~ledical Evaluator 
sekcted by rh~ employee shall consult with any Qualitied Medidal Evaluator of his or 
her choice if the opinion of the Qualified 0.;ledical EvaluJtOij such consultation is 
nccessaty for a complete comprehensive medical-legal evaluation. In cases subject to 
Califomia Labor Code Section 4061 and 4062 involving unrepre,senred employees. the 
reports and testimony of the rreating physician or physicians at~d the comprehensive · 
medical-legal evaluation obtained by the employee from a panel member and the panel 
member's testimony shall be the only admissible medical evidence in a proceeding before 
the arbiter. 

In cases subject to the Californ ia Labor Code Sec tion 4060 
involving unrepre·sented employees. the insurer of the employer may also obtain a 
comprehensive medical-legal evaluation from any Qualified Medical Evaluator inc luded 
in the panel. In such cases. the Qualified Medical Evaluator selected bv the insurer shall 
consult with any Qualitied ~ledical Evaluator of his or her choiccl in t-he opinion of the 
Qualified i'vledical Evaluator such consultation is necessary for a complete 
comprehensive medical-legal evaluation. 

. In cases subject to the Califom!a Labor1 Code ~ection ~(~60 
involving_ unrepresented employees. t~e reports and testimony o_fj the n·eatmg p~ystctan 
or physicians. the comprehensive medtcal-legal evaluatiOns obtat~ed by the partses from 
panel members and the' testimony of those panel members shal l be the only medical 
evidence admissible in a proceeding before the Arbitrator. 

In cases subject to California Labor Code S'ection 4060 involving 
unrepresented employees. the reports and testimony of the !treating physician or 
physicians. the compreh~nsive medical-legal evaluation obtained by the insurer from a 
panel member and the testtmony of those panel members shall be the only medical 
evidence admissible in ;1 proceeding before the arbiter. 

'iotwithstanding any other provision of this Addendum, no 
physician who has been in volved in the treatment of the employee·may act as a Qualified 
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t'vledical Evaluator in rhe employee's case. 

Section 39. If the employee is represented by an at tomey and is entit led to a 
comprehensive medical-legal eval uation under the standards of California Labor Cod~ 
Sections 4060. -+ 061 or 4062 and all related sections of the California Labor Code. 
neither the employee nor the insurer of the employer shall obtain a~y comprehensive 
medical-legal evaluac ion. other than that of a treating physician or physicians. prior to 
the expiration of a ten ( l 0) working day period during which the employee and insurer 
shall attempt to agree upon a single Qualified Medical Evaluator. [n such cases. the 
panies to the dispute may agree upon a Qualified Medical Evaluator who is or is not 
included on the panel of Qualified !vledical Evaluarors established by the parties to this 
Addendum. If agreement on a Qualified Medical Evaluator is nqr reached within th<~ t:en 
( 1 0) working day period. the employee and insurer then may each select a Qualified 
;vtedical Evaluator from the panel of Qualified \-ledical Evaluators. The Agreed iVkdical 
Evaluator or Qualified Medical Evaluarors selected shall prepare comprehensive 

I 

rnedical-le!!al evaluations and shall consult with anv Quali fied Medical Evaluator of their 
~ -

respective choice if in the opinion of any Evaluator such consultation is necessary for a 
complete comprehensive medical-legal evaluation . In cases involving employees 
represented by attomeys. the reports and testimony of the treating physician or 
physicians. the comprehens ive medical -legal evaluation obtained pursuant to ch~ 

foregoing procedure and the tes timony of those panel m~mbers or ...\greed MedicJ.I 
Evaluator shall be the only medical evidence admissible in the proceeding before the 
arb i.ter. 

Notwithstanding any other provision of this Addendum. no 
physician who has been involved in the treannem of the emploi)lee may ac t a Qualified 
ivfedical Evaluator 1n the employee's case. 

Section 40. Qualitied \tledical Evaluators on the pane l t[S tablished by the panies 
to this Addendum shall prepare and complete examinations and comprehensive medical­
le!!al evaluations within the time frames established under applicable regulations of Title 
8 ~f the Califomia Code of Regulations. Each comprehensive medical-legal evaluation 
shall address all contested medical issues in dispute at the time the evaluation is 
prepared. 

Section .:J I. An employee who obtains a qualified medical-legal evaluation 
while not represenred by an anomey shall not be entitled to ahy additional 
comprehensive medical~legal evaluation merely due to the fact that the employee 
subsequently retains an anomev. ,.. 

Section .:J2. In accord with California Labor Code Section 4064. the employer. 
throu~h the insurer. shall be liable for the cost of each reasonable and necessary 
comp~ehensive medical-legal evaluation obtained by the employee pursuant ro this 
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Addendum. The employer shalt not be liable for the cost of any comprehensive medical­
legal evaluation obtained by its employee other than those authorized pursuam to this 
Addendum. In no event shall the employer be liable for any comprehensive medical­
legal e·valuation performed by other thait the treating physician or physicians, either i.n 
whole or in part. prior to the employee's filing of a claim form a1~d prior to the time the 
claim is denied of becomes presumptively compensable under California labor Code 
Section 5402 . Nothing in this Addendum prevents the employer, insurer or employee 
ti-om obtaining any additional comprehensive medical-legal evaluation or consultation at 
the employer's, insurer's or employee's own expense, bur in no event shall such 
additional comprehensive medical-legal evaluations or consultations be admissible in a 
proceeding before the arbiter under this Addendum. 

THE UNDERSIGNED TRUSTEES OF THE ,WORKERS' 
COMPENSATION TRUST ALTERNATIVE DISPUTE PROGR.J,:VI 
ACKNO\VLEDGES THAT THEY HAVE READ THE ABOVE ENTITLED 
DOCUi\tfENT AND APPROVE THE TERMS AND CONDITIONS THERErN 
BY \VHlCH THE ADR PROGRA~l SHALL BE CONDUCTED. 

I~ 
El'IP Ylf~_T.~:/1:.~~: 

. ~ (' 

.. - ... ..... 

(RcYisct.l 1/-l/20) 



SAFETY COMMITTEE RESOLUTION 

Be it resolved that the International Union of Operating Engineers ("IUOE"), Local12 
and the Affiliated Contractor Associations hereby establish a Safety Committee made up 
of the foUowing members: 

IUOE, Local12 and.Affiliated Contractor Association Workers' Compensatim1 
ADR Trustees. 

The Safety Committee shall consist of Four Trustees, composed of not less than two 
management and two union trustees. 

The role of the Safety Committee will be to pro~de safety and loss control guidance to 
the members by working with our insurance carrier in the followhllJ~ areas.: 

1. Review of all open claims to identify trends in causes of loss. 
2. Review critical Joss control and safety issues affecting members. 
3. Invite outside resources to enhance current safety programs available to all 

members. 
4. Prepare and send to each member topical items of specific interest. 

Executed this _ _ day of _______ -7 2002, at-- ------' California. 

ASSOCIATIONS 

Associated General Contractors of 
California, Inc. 

By: _________________ __ 

Engineering Contractors' Association, Inc. 

By: __________________ _ 

International Union of Operating Engineers, 
Local12 

By: __________________ _ 

Building Industry Association of 
Sollltlltern Cal~fornia, Inc. 

By:, __________________ _ 

Southern California Contractors' 
Association, Inc. 

By: __________________ _ 



INTERJ."lTIONAL UNION OF OPERATING ENGINEERS 
LOCAL 12 WORKERS' COMPENSATION TRUST 

ALTERNATIVE DISPUTE RESOLUTION SYSTEM 
Pursuant to California Labor Code §3201.5 

MEMORANDUM OF UNDERSTANDING 

In signing this Memorandum of Understanding (MOU), the undersigned firm 
hereby agrees to be bound by all terms and provisions of the Agreement of the Workers' 
Compensation Alternative Dispute Resolution Procedure (hereinafter "Workers' 
Compensation Agreement") between LOCAL 12 OF THE INTERNATIONAL UNION OF 
OPERATING ENGINEERS and the signatory Contractors' Associations. This MOU shaU 
become effective on day of . It will remain in effect until 
the earlier of the tennination of this MOU or of the Workers' Compensation Agreement, in 
the manner provided by the Workers' Compensation Agreement. 

The undersigned firm agrees to be bound by the terms of the International Union of 
Operating Engineers Local12 Workers' Compensation Trust Agreement and Funding 
Agreement. The undersigned firm also understands that it will only be entitled to 
participate in this program as long as it is signatory to the appropriate labor agreement. 

Dated:----- By: 

Firm Name: 

Address: 

Telephone: 

FAX No.: 

Contractor's License: -------------------------

Insurance Co.: 

Policy #/Effective Date: 

Contact Person: 
(Employee, broker, other?) 



QUALIFIED MEDICAL E~~RS •• L ______ , ___ :J 
:t. Those p~ysicians appointed by, and in good standing with, the Industrial 

Medical Council of the State of California (ll~C), as qu~lified -medical 
evaluators (Ql\1Es) and as agreed medical evaluators (Aaw:Es) may be 
selected for the purpose of evaluating medical issues. Thils list c~n be 
modified at any time by mutual agreement of the partiek. · 



Rl' LES OF THE OPER.-\ TI~G E~GI~FERS 

\YORKERS' COMPENSATION TRliST AL TERATl!VE DfSPt:T ES 

RESOLliTTON PROGRA~1 

Pursuant to the provisions of California Labor Code Sectiqn 3201.5 the Operating 
Engineers Workers' Compensation Trust Alternative Disputes Resolution Program 
replaces all of those dispute resolution processes contained in Division 4 of the 
California Labor Code. These rules mav be chan!!ed bv the Board of Trustees of the . - . 
Operating Engineers Workers' Compensation Trust ar any time. The rule$ are intended 
to LH.:ilitnrc and expedite the resolution of disputes involving wor~--re lared injuries. 

ARTICLE l. Pre-Arbitration Discovery: 

Section 1. Pre-Arbitration discovery shall be allowed in the same manner as 
discovery is permitted in Califomia Labor Code Section 5710. Provi ded any referenc1es 
therein to the appeals board or workers' compensation judges or referees shall be deemed 
to be references to the Trusr. ivkdiators or .Arbitrators as r.he context so require. 

Section:!. Upon filing of a claim of workers' compensation injury with a.ny 
contributing member of rhe Trust ar the request of any concemetl parry ir shall be the 
durv of all parties to immediately serve upon all concerned parties. as the case may be. 
copi.es of all medical reports in their possession or under their control. and related to the 
injury or that may ·come into their possession or under their controL 

A RTlCLE 1-A. Ombudsman: 

Section 2.a The operating Engineers' Workers' Compensation Trust Fund. shall 
employ. with the approval of the Trustees, at least one individual to serve as an 
ombudsperson. The ombudsperson is an employee at will and as such may be 
discharged/removed upon mutual agree~enr of the trustees . A vote of the trustees of the 
Operating Engineers' Workers' Compensation Trust Fund shall se1-ve to affect any 
personnel action deemed•necessary. 

The ombudsperson shall. upon request of an employee, assist the 
employee in fi ling claims related to alleged work-related injuries subject to the 
Addendum. The ombudsperson shall receive complaints from employees who have filed 
claims for Workers' Compensation benefits subject to the Addendum and upon the 
request of the employee shall assist the employee in attempting td resuh·e. those disputes 
vvirh rhe \Vorkcrs· Compensation insurer of an employer subject to the .Addendum . 
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ARTICLE II. Commencing Mediation: 

Section 3. . Pt:ovided n d~spute has be~n submitted to the !ombudsman and it has 
not been resolved wtthtn I 0 worktng days. or such penod mutual!~· agreed upon between 
the employee and the employer. mediation may be commenced by either parry. When 
used in any of the mediation and arbitration rules, policies. and procedures, the word 
"employer" also ret~rs to tl~~ employer's wor~e~s· ~~mpe.ns~tion linsuranc:_e canier . . The 
ombudsman shall. sign the Requ~st. for Medtanon ·cernfymg t1at the dispute or Issue 
which is the subJeCt of the MedtatiOn request was presented to the Ombudsman for 
resolution but the Ombudsman was unable to resolve same. I 

The Operating Engineers' Workers' Compensation Ttust Fund shall 
appoint a rnediawr from the list within three (3) working days of !receipt of a request for 
an nppninrrnent of a mediator. \..fediators shall be app0inte<ti on a rotating basis. 
1.10\vcver. no nH!~iaror ~vho is u_nable to me~t with .the employee ai~~d representative_ of the 
insurer within t1ve ()) "vorkmg days ot appotntment by the Operanng Engtneers' 
Workers' Compensation Trust Fund shall be appoirHed to mediate that dispute. Upon 
request by the employee. the ombudsperson shall assist the emp oyee in any mediation 
prot:ccdi~1gs . 

The mediaror shall contact the employee and a representative of the 
ernployer·s insure:. Sort: the employee and employer's insur~r sht l~ supply the mediator 
with requested mto1mat1on. The mediator shall meet separately With the employee and 
the representative of the insurer. The mediator may schedule a mediation session to be 
attended by both the employee and the representative of the insu~er. lf such meeting is 
scheduled. it shall be conducted at a location selected by thel Operating Engineers' 
Workers' Compensation Trust Fund and said location shall be ~o more than forty( 40) 
miles from the residence of the employee and within the eleven ( 1

1
1) Svuthem Cal ifornja 

countie5 ot· Calit'omia and if no such residence exists. at the offices of the Operati ng 
En~ineers' Workers' Compensation Trust Fund or within foJ1y (40) miles of the 
Op~rating Engineers' Workers' Compensation Trust Fund's offices. 

If the dispute is not resolved with in fifteen (I' 5) working days of the 
appointment of the mediator, the mediation process shall be deerhed exhausted absent a 
contrary stipulation between the employee and the representative ;of the insurer. 

_ _ l.n the event the parties mutually. object to m9diation, the procedures 
described tn th1s Secnon shall not ·apply and the parnes may proceed to arbttranon under 
Section 9. 

Section 4. Either party may request the Ombudsman tq assist in the filing of a 
request for mediation . 

Section 5. The "Request for ivlediation" shall be filed with the Trust on the , 
"Request for :vlediarion'' fonn. A copy of which is attached to thf se procedures. 
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Section 6. Ar the rime of filing the "Request for Mediation" the Tmst shall 
serve a copy of the "Request for Mediation" by mail, facsimile transmission. or other 
means to assure receipt within 3 days upon the other party or parties. 

ARTICLE Ill. Processing the "Request for Media tion .. : 
. I 

Section 7. Upon rect!ipr of the "Request for i'vlcdiation" the Trust shall: 

a. Endorse and date stamp the Request as filed and asoSign a Trust Mediation 
number to the case. 

b. The appointment of a mediator and the scheduling of mediation activities 
shall be in accordance with Section 3 of Article II. 

ARTICLE IV. Mediator: 

Section 8. The Mediator shall take whatever steps the i\·fediator deems 
reasonable to bring the dispure to an agreed conclusion within the time allowed for 
completing rhe i'vlediation. including scheduling mediation sessio~ s . implemenring means 
to discuss the dispute with the parties individually or collectively. requiring a party or 
pa11ies ro provide addi~~on_al document~tion or i~fOtmation .. app_oilnting -Issue .. 

W tthrn ten davs of completwn of the Med1atton. the Medtator shal t 
file with the Trust tb~ "i'vlediator's Statement of Completion and Result" and serve a copy 
of same on the panies and the ombudsman. 

ARTICLE V. Arbitration: 

Section 9. \Vi thin sixry ( 60) calendar days following the filing of the 
"ivledia.tor's Srat~menr of Compl~tion and Result" any party lnot satisfied with the 
outcome of ivledtatJOn may file wtth the Trust a request that the~ matter be refetTed to 

Arbitration. Failure to timely file the request for referral to arb~tration of the disputed 
issu~ or i~sues su~mined to the Mediato~ shall bar any further_ rjig~t to adjudicate such 
disputed 1ssue or tssues. The ttme for fi!mg the request for arbttratton may be extended 
upon a showing of go~d cause filed in writing with the Trwit and approved by an 
Arbitrator. 

If a dispute related to a claim has not been resolved pursuant to 
Miele 1 V, the worker or representative of the insurer may I request the Operating 
Ent!ineers' Workers' Compensation Trust Fu_nd to appoint an arbiter from the list to 
arbin·ate the dispute. Absent exrrac:miinary: circumstances. arbitr~tion must be requested 
no later than 60 days after the mediation process involving the I same dispute has been 
exhausted or the date the panies have mutually objected to mediTion. 
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The Operating Engineers' \Vorkers' Compensation Trust Fund shall appoint an 
arbiter from the list within three (.3) working days of receipt of a: request. Arbiters shall 
be appointed on a rotating basis. however. no arbiter who is 1unable to arbitrate the 
dispute within 2.0 working days of appointment shall be appointed to arbitrate that 
dispute absent a conn·aty stipulation between the employee and representative of the 
insurer. The employee and representative of the insurer may jointly request appointment 
of a specitic Arbiter from the panel of arbitrators. Upon requeft by the employee. the 
ombudsperson shall assist the employee in the arbitration. f-n employee receiving 
assistance from an ombudsperson but is nor represented in the arbin·ation proceedin~! bv 
an attorney. shall be considered by the arbiter to be an "Unrepresbnted worker". ·- -

· Upon receipt of notice of acceptance of tt·le assignment from the 
Arbin·aror to the Trust. the Trust shall promptly consult with th!e panies. If the panies 
are not both prepared to arbitrate the dispute within twenty (2.0) days the Tmst shall 
allow them thirty (30) days to retain and/or consult with legal c0unsel. The Trust shall 
set the dare of hearing and give notice of the date. time and 1blace of hearing to the 
pa11ies. which except as set forrh below shall not be more than s ~ xry (60) days from the 
date of the Arbitrator accepts assignm~nts . Notwithstanding the ~oregoing a hearing di:tte 
may be set at any time if agreed upon by the panies and approved by the Arbitrato r. 

Noti~e of tirne_and place for hearing shall bf .giv~n by the Tmst by 
mailing to each party notice thereof at least twenty calendar dayf tn advance, unless the 
panies agree other.vise. 

. . Any pany to the hearing may be .r~preseryed by an attorney. A 
party intendmg to be represented by an anomey shall nottty the other parry or pa.ntes and 
the Trust of the name and address of such anomey not less than 5 days prior to the date 
set for the hearing at which the anomey is first to appear. 

In conducting the arbitration. the arbiter shall apply the same 
presumptions of compensability. starutory construction and rules of admissibility of 
evidence that would be applied by a Workers' Compensation ! Referee conducting a 
proceeding under the Califomia Labor Code. The arbiter shall have the same authority 
as a Workers' Compensation Referee over discovery, the produc~tion of documents, the 
issuance of subpoenas and other procedural matters related to the

1 
arbitration hearing. 

Absent a contrary stipulation between the employee and the 
representative of the insurer, an arbitration proceeding shall be conducted at a location 
selected by the Operating Engineers' Workers' Compensation T\-ust Fund and no more 
than fm~ ( 40) miles from ~he r~sidence of the. employee within t~~ e eleven (I I) So~then: 
Califomta counttes of Caltfornra and othem"'se at the offices of Opera.tmg Engmeers 
Workers' Compensation Trust Fund or within forty (40) :~iles of the Operating 
Ent!ineers' Workers' Compensation Trust Fund's offices. 

~-.- ., All arbitration proceedings shall ?e electr~nically r~corded .. Th~ 
original tape and rec~rd of the proceedtng s~all be re tamed b~ t~e Operattng Engtnt!~rs 
Workers' Compensatton Trusr Fund. Cop1es of the recordmg and records shall be 
supplied upon request to the arbirer, employee or representative of the insurer. 



\Vithin ten ( !0) working days following the conclusion of the 
arbirrarton. the arbi ter shall issue h1s or her written findings of fact, decision. order and. 
if applicable. award. The arbiter's de~ i sion shall include minutes of the arbirrarion : a 
summary of rhe oral tesrimony. if any: and the reasons for the decision. The arbiter is 
aurhonzed ro include in any award all rel ief available from a \Vorkers' Compensarion 
Referee including. bur nor limired to. enhancements ro compensation due to any 
unreasonable delay in rhe paymenr of·cornpensanon by rhe insurer as provided for bv 
law. and attomey's fees and costs. The cosr of dispute resolurion process contained in 
this Addendum may be assessed against the insurer (or the self-insured). including the 
arbiter's fees. pursuant to the guidelines established by the panies to this Addendum. 
The arbiter is authorized to resolve all liens nor settled by the panies. provided. that 
written notice of the rime and place of the arbitration is given to lall lien holders advising 
them of their righr to appear and present argumenr and testimony in suppon of thei r lien 
~!aims. 

Any tindings of fact. award. order or decision of the arbi ter shall 
have the same force and effecr as findings of facr. an award. order or decision of a 
Ca lifomia Workers' Compensation Referee. 

The decision of the arbiter shall be subject ro review pursuant ro 
Califomia Labor Code Section .320 1.5(a)( I) by the California Workers' Compensation 
.Appeals Board in the same manner as prov1ded for reconsideration of a final order. 
uec1sion or award made and ti led by the \Vorkers' Compensation Referee and by tb~ 
Californ1a Court of .Appeal pursuant -ro the procedures set forth in California Labor Code 
Sec non 320 1.5( a)( I). 

The Arbitrator or Arbirrators (hereinafter referred to as "the 
Arbi n·aror'') approved by the Tlllstees of the Operatin~ Engineers \Vorkers' 
Compensation Trust is or are vested with full power and authority and jurisdiction to tr]· 

and determine finally all the matters specified in Section 53 00 of the California Labor 
Code. subject only to the review by the \Vorkers' Compensatio

1
n Appeals Board of the 

State of California and the courts specified in Division 4 of the California Labor Code as 
having powers of review of determinations of the appeals board. The Arbitrator shall 
apply Califomia law, both decisions and statuwry, under the authority of California 
Labor Code Section 3201 .5, in rendering his or her dec ision. The rules of Arbitration 
herei n are in lieu of rhe lllles of the American Arbmanon Association. 

Section t 0. All orders, rules. findings. dec1sions. and awards of the Arbitrator 
shall be prima fac ie lawful and conclus ively presumed to be reasonable and lawful , umi I 
and unless they are modified or set aside by the appeals board or upon a review by the 
courts withi n the time and in the manner specified 111 Division 4 of the California Labor 

Code. 
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Section I I. There is but one cause of action for each injury· coming within the 
Operating Engineers Workers' Compensation Alternative Dispute Resolution program 
(hereinafter "the Program" exc~pt for continuous trauma cases) . All claims brought for 
medical expenses disability payments. death benefits. burial expense. liens. or anv oth,=r 
marter arising .out of such in jUly rna~. in the discretion of the .. ~rb f rrator, be joined_ in the 
same proceed1ng at any nme provtded. however. that no mJury. whether spec1fic: or 
cumulative. shall. for any purpose "vhatsoever, merge into or fpnn a part of another 
injllly~ nor_ shall an award based on a c~mu_la~ive injury include d~ ~abi~ity caused b~ ~ny 
spec1hc 111JUIY or by any other cumulative ltlJUty causmg or conri·tbutmg to the ex1stmg 
disability need for medical rrearment or death. Notwithstanding lthe foregoing, the rule 
established in the case of Wilkinson v ~VC4 B ( 1977) 19 C3d 49 1. I 38 CR 696. 42 CCC 
406. shall govem co.mbining permanent disabilities that belbome permanent and 
stationary at the same t1me. 

If a continuous n·auma claim is filed. which trauma falls completely 
within the A DR coverage period. but involving more than one Ab R employer. then the 
Arbirrator shall have the authority to resolve· the entire matter under the jurisdiction of 
the ADR process. A Finding and Award. Stipulated Findings and 

1

Award or Compromise 
arid R~kase will be approved by the Arbitrator. assigning liability for benefits based on 
his dcterinination of the respective exposure of the parties defendAnt. · 

If a continuous trauma claim is filed where 
1

rhe coverage period is 
partly withi1~ the A DR coverage an~ panly ._without_ s~i~ p~riod. l the Ombudsman shall 
advise the lllJUred "Yorker that pan of the penod of hts tnJunous t:r<posure falls under the 
\\.-'(-AB jurisdiction and that he needs to file an application with lthe Board naming the 
non-A DR catTier as a defendant. If the ADR carrier is the "tail" oarrier then this carrier 
shall provide the appropriate benefits. and shall seek contributio!n through the WCAB. 
The cmTiers shall be left to their own device to resolve contribution. but nothing shall 
permit the ADR carrier to deny or delay benetits to the injured wy ker. 

Sectio_n 12.. The Arbin:aror has jurisdiction over any c~trtroversy relati.ng to or 
arising our of medical and hospnal treatment as between the pames and the providers. 

Section 13. The Arbitrator has jurisdiction over all conti[OVersies arising out of 
injuri.es suffered without the tetTitorial limits of Cal ifomia in those cases where the 
c~nn·act of hire was made in this state. Any such. employee or l~ is dependents shall be 
entitled to the compensation or death benefits prov1ded by the Program. 

Section 14. The death of an employer subsequent to the sustaining of any injury 
by an employee shall not impair the right of the employee to procbed witl}i~ the Program 
against the estate of the employer. and the failure of t~e _employr~ or his depende~ts to 
cause the claim to be presented to the executor or admmtstrator 0f the estate shall m no 
way bar or suspend such right. 
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Section IS. The .-\rbirr:nor may appoant a rrusree or guardian ad litem ro appear 
for and represent any minor or incompetem upon the tem1s and conditions which he! or 
she deems prop~r. 

· Section 16. The Arbitrator may provide for the joinder in the same proceeding 
of all persons interested therein. whether as employer. insurer. employee. depend~nr. 
creditor. service provider or mherwise. 

ARTICLE Vl. Settlements: 

Section 17. .-\ny case may be settled upon submi?sion of the proposed 
sett lement tv the Trust. The proposed .settlement shall be set forrth either upon the forms 
approved by the Trust and entitled "Compromise & Release Agreement" or "Stipulation 
with Request for Award." L pon receipt of a fu lly executed proposed settlement. the 
Trust shall forward same to an .--\rbirrator for review for adequacy and approval. 

Section 18. Upon receipt of a proposed settlement. the ArbitratOr shall act 
independently and. in issuing orders or awards. shall either: 

a. Approve the proposal as submirted and issue an appropriate order or award 
and serv~ same o r~ the parties and the Trust: 

b. Reject the proposal and specrfy the reasons therefor in writi ng and serve 
same on the parties and the Tmst: or 

c. Conract the parries by telephone or writing and suggest amendmems th<H 
would qualify the proposal for approval. .A new Arbitrator shall be appoimed if a 
sett lemen-t is no t accomplished and the fees for the new Arbitrator shall be paid for by 
the insurance carrier or the self-insured. 

If the Arbitrator elects to proceed under Sl~bsec tio n "c" above, the 
parties shall have 5 working days to notify the Arbirraror o.f his. its, or her acceptance or 
rejection of the suggested amendments. [f accepted. the Arbitrator shall hold the fi le for 
not more than 20 working days for receipt of the appropriately amended agreement. [f 
rejected. the Arbirraror shall immediately return the file to the Trust and advise the 
parties and the Trust in writing that the proposed senlement was unacceptable and state 
the reasons therefore. • 

ARTI C LE V II. Hearing: 

Section 19. It shall be the responsibility of any party producing a wimess 
requi1ing an interpreter tO anange for the presence of a qualified interpreter as such lS 

defined in California Labor Code Section 58ll (b) and fees shall be allowed in 
accordance with sa1d Labor Code section. 
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Section 20 .. The Arbin·aror shall maintain the privacy of the hearing unless the 

Ia~ provides to the contr~ry. Any per~on having a direct. interf sr in the arbitration_ is 
entitled to attend the hem·mg. The Arbitrator shall otherw1se have the power to requtre 
the .exclusion of any witness. other than a .par~ or other esse j1rial person. during the 
testimony of any other w1tness. It shall be d1screnonaty with thel Arbin·ator to detennine 
the propriety of the attendance of any other person. . 

Section 21. The Arbin·ator may, for good cause, postpone the hearing upon the 
request of a party or upon the arbitrator's own initiative. I and shall grant such 
postponement when all of the panies agree thereto. 

Section 22. Before proceedings with the first hearing the Arbitrator shall take an 
oath of office. The Arbitrator may require witnesses to testify under oath administered 
by any duly qualified person and. if required by law or requested lby either party. shall do 
so. 

Section 23. Unless the law provides to the conrrmy, the arbitration may proceed 
in the absence of any party or counsel who, after due notice, fail ~ to be present or fails to 
obtain an adjournment. An avvard shall not be made solely on

1 
the default of a parry. 

The Arbitrator shall require the party who is present to subn1it such evidence as is 
deemed necessmy for the making of an award. I 

Section 24. Order of Proceedings: 

a. The hearing shall be opened by the filing of the oath of the Arbitrator, by 
the recording of the place. time and date of the hearing aAd the presence of the 
Arbitrator, the parties. and counsel. if any: and by the receipt by the . .:..\rbitrator of the 
sw.ternent of the claim and answer. if any. I 

b. The Arbitrator may at the beginning of the hearing. ask for the statements 
clarifying the issues involved. The claimam shall then present its claims. proo fs. and 
'vvitnes~es. who shall . submit to questions or other _examinatiion. The Arbi?"ator has 
discretton to va1y thiS procedure but shall afford full and elf{ual opportumty to the 

I 
patties for the presentation of any material or relevant proofs. The .AJbitrator shall 
fully develop the record. 

c. Exhibits, when offered by either party may be received in evidence by the 

Arbitrator. I 
d. The name and addresses of all witnesses and exhioits in the order received 

shall be made part of the record. I 
e. The panies may. by wntten agreement. provide for the waiver of oral 

hearings. 

8 



Section 25. Evidence: 

a. The panies may offer such evidence as is rele\:ant and material to the 
dispute and shall produce such additional evidence as the Arbitrator may deem 
necessary ro an understanding and determination of the dispute. The .Arbin·aror is 
authorized ro subpoena witnesses or documents and may do so upon the request of any 
party or independently. 

b. The Arbitrator shall be the judge of the relevance and materiality of the 
evidence offered. and confotmiry to legal rules of evidence shall nor be necessary. Not 
withstanding the fo regoing the parties ahTI·ee that no evidence is to be admitted into 
evidence by rhe arbitrator that is not admissible in an action before the \Vorkers' 
Compensation Appeals Board not subject to the ADR process. All of the evidence shall 
be taken in the presence of the A.rbitrator and all of the parties. except where any of the 
panies is absent in default or w:1ives the tight to be present. 

c. .Any party intending to offer any medical repon or record at the hearing 
must provide the other party with a copy at least rwenty days in advance thereof unless 
the Arbitrator t~nds good cause for failure to do so. 

d. The Arbitrator may receive and consider the evidence of witnesses by 
a ffidavir. but shall give it only such weight as the .-\.rbitrator deems it entitled to after 
consideration of any objection made to its admission. 

e. If the pat1ies agree or the .-\. rbitraror directs that documents are to be 
submitted ro the .-\rbitrator after the hearing, they shall be filed with the Trust for 
transmission to the Arbitrator. The tiling party shall serve the other party or parties 
with copies of same at the time of filing. 

f. The Arbin·ator may in his or her sole discretions appoint an authorized 
health care professional o assist in the resolution of any medical issue. 

Section 26. Unless the parties otherwise agree, the anbi tration proceeding shall 
be completed within 30 days after the first hearing which is deemed to be the date of 
referral. The Arbirraror shall specifically inquire of all parti'es whether they have any 
further proofs to offer or witnesses to be heard. 

Upon receiving negative repl ies. or if satisfied that the record is 
complete, the Arbitrator shall declare the hearing closed and submitted for decis ion and 
such closing and submission shall be made a part of the recor? of proceedings. If briefs 
are tO be filed, the heating shall be declared to be closed and submitted as of the final 
date set by the Arbitrator fo r the receipt of briefs. lf post-hearing filing of evidentiary 
documents is allowed by the Arbitrator and the date set for their receipt is later than that 
set fo r the receipt of briefs. the later date shall be the dat.e. of closing the hearing and 
submission for decision. The time limit within which the Arbitrator is required to make 
the award shall commence to run. in the absence of other agreements by the parties, upon 
the closing of the hearing and submission for decision. 
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Section 27. The hearing may be reopened by rh~ Arbirraror at his or her 
discretion. or for good cause upon the appiication of any parry I at any time before the 
Arbitraror tiles his or her decision and aviard. 

ARTICLE VIII. Findings and Awards. 

Section 28. All awards of the .. -\rbitrator either for payment of compensation or 
for the payment of death benefits. shall carry interest at the same ;·ate as judgments in 
civil actions on all due and unpaid payments from the date of rJ{e making and filin!.! of 
said award. S~ch interest shall n:n ti·om the date of making and I filing of an award.~ As 
to amounts wh1ch by the tetms ot the award subsequently becom~ due m mstallments or 
otherwise. such inreresr shall 1un from the date each such amounr becomes due and 

. payable. I 

Section 29. The Arbitrator in his or her award may tix: and detennine the 1:Nal 
amount of compensation to be paid and specify the manner of p·:tyment. or may fix and 
dctem1ine the weekly disability payment to be made and order payment thereof during 
thl;! ~ontinuance of disability. 

Section 30. The Program has coiHinuing jurisdiction over all orders. decisions. 
and awards made and entered under its authority and pursuant to the provisions of 
Califomla Labor Code Section 3201.5. At any time. upon notice and after an opp01tunity 
to be heard is given to the parties in interesr. the Arbitrator may rescind. alter. or amend 
any order. decision or award. good cause appearing therefor. l ihis power includes the 
rioht to review. crant or re-grant. diminish. increase, or tenninate. within the limits 
p;escribed for w;rkers' comp~nsation judges or referees by Divib on 4 of the Cal ifomia 
Labor Code. any compensation awarded, upon the grounds rhhr the disability of the 
person in whose favor the award was made has either recuiTed, increased, diminished, or 
terminated. 

Section 31. The certified copy of the findings and order·, decision, or award of 
the Arbitrator as filed with the Trust and a copy of the judgment t onstitute the judgment­
roll ,of the Ttust. The pl~ading, all orders of the Arbitrator, Arbi~ator's original findings 
and order, decision. or award. and all other papers and document~ filed in the cause shall 
remain on file in the Office of the Trust. 

Section 32. The Arbi rrator shall have the same authoritv as workers' 
compensation referee~ with respe~t to all Sections ?f th~ L~~Ot--~~o"de i~~-luding, but not 
limited to. those relating to bad_fanh act1ons or tacttcs, liabtltty for addtnonal expenses. 
and unreasonable delay or refusal of payment of compensation. 
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Section 33. Every order. decision or award. other than an order merely 
appointing a trustee or guardian. shall contain a deteimination off all issues presented fo r 
detetminarion by the .-\rbitrator ptior thereto and not theretofore! cletennined . .-\ny issue 
nor so detetmined "viii be deemed decided adversely to the party· in whose interest such 
issue was raised. 

Section 33.a Norhinu in this alternative dispute resolution process shall orevenr 
an emplovee from retaininu an artornev to reoresent the emplovee in anv and all sra!.!es 
of the altemative dispute resolution process established bv this Addendum. Such 
retention of an attomey is the sole and absolute choice of the employee. In no event 
shall the Operating Engineers' Workers' Compensation Trust !Fund be liable for the 
e:xpensc of such representation. The tetms and conditions of any agreemenr benveen an 
employee and the employee's recained counsel are not subject ro this Addendum nor does 
rhis .-\ddendum in any fashion alter or replace any ?r all Califon~ia law application to an 
agreement bc;tween an artomey and a worker pursutng \Vorkers' <C ompensarion benefits. 

Section 3-4. The Arbin·ator shall make a tinding as to which parry is the 
prevailing pat1y in the arbitration proceeding. If the employee is found to be the 
prevailing parry th~ Arbitrator shall set the artorney's fee as a percentage of the 

Pennanent disabilin: award and order the attornev's fee ro be paid bv the emplover. lf • , I • • 
rh~ ernploye.e is nor found to be the prevailing party. the Arbim\tor shal l set the artomey's 
fee as a reasonable percentage of the permanent disability award land order the attorney's 
fee · to be withheld from the employee's compensation and paid to the employee's 
attomey. 

Section 35. The emplovee and the attornev mav a!.!ree to a fee in e:xcess of 
12<~1o. provided the attorney ;ubmits evidence. i~cluding .... a t opy of a written fee 
a!.!reeml!nt betvveen the employee and the attorney, and itemization of personal time 
i;volved in activities relating to advancing the employee's cau~e. which shall include 
!.!OOd faith sertlement effons, to the .-\rbitrator justifYing such !fee, and the Arbitrawr 
~akes specific tindings of fact to support an order granting such excess fee . 

ARTICLE IX. Medical Examinations. 

_ Section 36. The Union and employers have jointly approved the Qualified 
Medical Evaluarors listed on Artachment "_" herero. Addinional qual ified medical 
evaluators may be subsequently selected by the Operating Engineers' \Vorkers' 
Compensation Trust Fund. They shall serve as exclusive sdusce of comprehensive 
n~edical-legal eva! uations. other tl.lan those received fr?m tre~uln¥· physicians, to be 
obtain by employees covered by thts .Addendum and the tnsurers ot the employers who 
are oanies to this Addendum as to claims for Workers' Compensation benefits \-vhich are 
subject to this .Addendum. Any Qual i tied i'vledical Eva I uator who does not continue to 
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b: a,Qualitied lvkdicai_Evaluaror wic~:in th~ meaning_of~alifomlia Labor Code ~c:ction 
I.J9.~ shall be deleted f10m he pool ot Qualified :'vledtcal Evaluators upon loss ot status 
as a Qualified ~ledicnl Evaluaror under Califomia Labor Code Sebtion \39.2 

S . ....7 II . t~ d . I f I . .I . ecoon .J • :\ nottces o enta o c atms and all nottces requtred under the 
California L·abor Code which require advice of an employee's riJ ht to a comprehensive 
medical-legal evaluation shall include a list of the Qualitied tvledical Evaluator panel 
including the addresses and telephone numbers of panel mem~ers. The notice shall 
include a copy of Section 36. 3 7. 38. 39. ~0. 41 and 42 of this Akctendurn. 

Section 38. l f the employee is not represented by an attor:ney and is entitled to a 
comprehensive medical-legal evaluation under the standards of <Califomia Labor Cod~ 
Sections -l-060. 4061. or 4062 and all related sections of the California Labor Code. the 
employees may obtain one comprehensive medical legal evalluation from any one 
Qualified 0.:1edical Evaluator included in the panel. The Qualifled ~ledical Evaluator 
sekcted by rh~ employee shall consult with any Qualitied Medidal Evaluator of his or 
her choice if the opinion of the Qualified 0.;ledical EvaluJtOij such consultation is 
nccessaty for a complete comprehensive medical-legal evaluation. In cases subject to 
Califomia Labor Code Section 4061 and 4062 involving unrepre,senred employees. the 
reports and testimony of the rreating physician or physicians at~d the comprehensive · 
medical-legal evaluation obtained by the employee from a panel member and the panel 
member's testimony shall be the only admissible medical evidence in a proceeding before 
the arbiter. 

In cases subject to the Californ ia Labor Code Sec tion 4060 
involving unrepre·sented employees. the insurer of the employer may also obtain a 
comprehensive medical-legal evaluation from any Qualified Medical Evaluator inc luded 
in the panel. In such cases. the Qualified Medical Evaluator selected bv the insurer shall 
consult with any Qualitied ~ledical Evaluator of his or her choiccl in t-he opinion of the 
Qualified i'vledical Evaluator such consultation is necessary for a complete 
comprehensive medical-legal evaluation. 

. In cases subject to the Califom!a Labor1 Code ~ection ~(~60 
involving_ unrepresented employees. t~e reports and testimony o_fj the n·eatmg p~ystctan 
or physicians. the comprehensive medtcal-legal evaluatiOns obtat~ed by the partses from 
panel members and the' testimony of those panel members shal l be the only medical 
evidence admissible in a proceeding before the Arbitrator. 

In cases subject to California Labor Code S'ection 4060 involving 
unrepresented employees. the reports and testimony of the !treating physician or 
physicians. the compreh~nsive medical-legal evaluation obtained by the insurer from a 
panel member and the testtmony of those panel members shall be the only medical 
evidence admissible in ;1 proceeding before the arbiter. 

'iotwithstanding any other provision of this Addendum, no 
physician who has been in volved in the treatment of the employee·may act as a Qualified 
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t'vledical Evaluator in rhe employee's case. 

Section 39. If the employee is represented by an at tomey and is entit led to a 
comprehensive medical-legal eval uation under the standards of California Labor Cod~ 
Sections 4060. -+ 061 or 4062 and all related sections of the California Labor Code. 
neither the employee nor the insurer of the employer shall obtain a~y comprehensive 
medical-legal evaluac ion. other than that of a treating physician or physicians. prior to 
the expiration of a ten ( l 0) working day period during which the employee and insurer 
shall attempt to agree upon a single Qualified Medical Evaluator. [n such cases. the 
panies to the dispute may agree upon a Qualified Medical Evaluator who is or is not 
included on the panel of Qualified !vledical Evaluarors established by the parties to this 
Addendum. If agreement on a Qualified Medical Evaluator is nqr reached within th<~ t:en 
( 1 0) working day period. the employee and insurer then may each select a Qualified 
;vtedical Evaluator from the panel of Qualified \-ledical Evaluators. The Agreed iVkdical 
Evaluator or Qualified Medical Evaluarors selected shall prepare comprehensive 

I 

rnedical-le!!al evaluations and shall consult with anv Quali fied Medical Evaluator of their 
~ -

respective choice if in the opinion of any Evaluator such consultation is necessary for a 
complete comprehensive medical-legal evaluation . In cases involving employees 
represented by attomeys. the reports and testimony of the treating physician or 
physicians. the comprehens ive medical -legal evaluation obtained pursuant to ch~ 

foregoing procedure and the tes timony of those panel m~mbers or ...\greed MedicJ.I 
Evaluator shall be the only medical evidence admissible in the proceeding before the 
arb i.ter. 

Notwithstanding any other provision of this Addendum. no 
physician who has been involved in the treannem of the emploi)lee may ac t a Qualified 
ivfedical Evaluator 1n the employee's case. 

Section 40. Qualitied \tledical Evaluators on the pane l t[S tablished by the panies 
to this Addendum shall prepare and complete examinations and comprehensive medical­
le!!al evaluations within the time frames established under applicable regulations of Title 
8 ~f the Califomia Code of Regulations. Each comprehensive medical-legal evaluation 
shall address all contested medical issues in dispute at the time the evaluation is 
prepared. 

Section .:J I. An employee who obtains a qualified medical-legal evaluation 
while not represenred by an anomey shall not be entitled to ahy additional 
comprehensive medical~legal evaluation merely due to the fact that the employee 
subsequently retains an anomev. ,.. 

Section .:J2. In accord with California Labor Code Section 4064. the employer. 
throu~h the insurer. shall be liable for the cost of each reasonable and necessary 
comp~ehensive medical-legal evaluation obtained by the employee pursuant ro this 
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Addendum. The employer shalt not be liable for the cost of any comprehensive medical­
legal evaluation obtained by its employee other than those authorized pursuam to this 
Addendum. In no event shall the employer be liable for any comprehensive medical­
legal e·valuation performed by other thait the treating physician or physicians, either i.n 
whole or in part. prior to the employee's filing of a claim form a1~d prior to the time the 
claim is denied of becomes presumptively compensable under California labor Code 
Section 5402 . Nothing in this Addendum prevents the employer, insurer or employee 
ti-om obtaining any additional comprehensive medical-legal evaluation or consultation at 
the employer's, insurer's or employee's own expense, bur in no event shall such 
additional comprehensive medical-legal evaluations or consultations be admissible in a 
proceeding before the arbiter under this Addendum. 

THE UNDERSIGNED TRUSTEES OF THE ,WORKERS' 
COMPENSATION TRUST ALTERNATIVE DISPUTE PROGR.J,:VI 
ACKNO\VLEDGES THAT THEY HAVE READ THE ABOVE ENTITLED 
DOCUi\tfENT AND APPROVE THE TERMS AND CONDITIONS THERErN 
BY \VHlCH THE ADR PROGRA~l SHALL BE CONDUCTED. 

I~ 
El'IP Ylf~_T.~:/1:.~~: 

. ~ (' 

.. - ... ..... 

(RcYisct.l 1/-l/20) 



SAFETY COMMITTEE RESOLUTION 

Be it resolved that the International Union of Operating Engineers ("IUOE"), Local12 
and the Affiliated Contractor Associations hereby establish a Safety Committee made up 
of the foUowing members: 

IUOE, Local12 and.Affiliated Contractor Association Workers' Compensatim1 
ADR Trustees. 

The Safety Committee shall consist of Four Trustees, composed of not less than two 
management and two union trustees. 

The role of the Safety Committee will be to pro~de safety and loss control guidance to 
the members by working with our insurance carrier in the followhllJ~ areas.: 

1. Review of all open claims to identify trends in causes of loss. 
2. Review critical Joss control and safety issues affecting members. 
3. Invite outside resources to enhance current safety programs available to all 

members. 
4. Prepare and send to each member topical items of specific interest. 

Executed this _ _ day of _______ -7 2002, at-- ------' California. 

ASSOCIATIONS 

Associated General Contractors of 
California, Inc. 

By: _________________ __ 

Engineering Contractors' Association, Inc. 

By: __________________ _ 

International Union of Operating Engineers, 
Local12 

By: __________________ _ 

Building Industry Association of 
Sollltlltern Cal~fornia, Inc. 

By:, __________________ _ 

Southern California Contractors' 
Association, Inc. 

By: __________________ _ 



INTERJ."lTIONAL UNION OF OPERATING ENGINEERS 
LOCAL 12 WORKERS' COMPENSATION TRUST 

ALTERNATIVE DISPUTE RESOLUTION SYSTEM 
Pursuant to California Labor Code §3201.5 

MEMORANDUM OF UNDERSTANDING 

In signing this Memorandum of Understanding (MOU), the undersigned firm 
hereby agrees to be bound by all terms and provisions of the Agreement of the Workers' 
Compensation Alternative Dispute Resolution Procedure (hereinafter "Workers' 
Compensation Agreement") between LOCAL 12 OF THE INTERNATIONAL UNION OF 
OPERATING ENGINEERS and the signatory Contractors' Associations. This MOU shaU 
become effective on day of . It will remain in effect until 
the earlier of the tennination of this MOU or of the Workers' Compensation Agreement, in 
the manner provided by the Workers' Compensation Agreement. 

The undersigned firm agrees to be bound by the terms of the International Union of 
Operating Engineers Local12 Workers' Compensation Trust Agreement and Funding 
Agreement. The undersigned firm also understands that it will only be entitled to 
participate in this program as long as it is signatory to the appropriate labor agreement. 

Dated:----- By: 

Firm Name: 

Address: 

Telephone: 

FAX No.: 

Contractor's License: -------------------------

Insurance Co.: 

Policy #/Effective Date: 

Contact Person: 
(Employee, broker, other?) 



QUALIFIED MEDICAL E~~RS •• L ______ , ___ :J 
:t. Those p~ysicians appointed by, and in good standing with, the Industrial 

Medical Council of the State of California (ll~C), as qu~lified -medical 
evaluators (Ql\1Es) and as agreed medical evaluators (Aaw:Es) may be 
selected for the purpose of evaluating medical issues. Thils list c~n be 
modified at any time by mutual agreement of the partiek. · 
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