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I NSURANCE CODE
§1872. 8

§1872.8 ANNUAL FEES; DI STRI BUTI ON OF PROCEEDS; DUTIES OF BUREAU

(a) Each insurer doing business in this state shall pay an
annual fee to be determ ned by the conm ssioner, but not to exceed
one dol lar ($1) annually for each vehicle insured under an insurance
policy it issues in this state, in order to fund increased
i nvestigation and prosecution of fraudul ent autonobile insurance
clains and econom ¢ autonobile theft. Thirty-four percent of those funds
received fromninety-five cents ($0.95) of the assessnent fee
per insured vehicle shall be distributed to the Bureau of Fraudul ent
Clains for enhanced investigative efforts, 15 percent of that
ninety-five cents ($0.95) shall be deposited in the Mdtor Vehicle
Account for appropriation to the Departnent of the California H ghway
Patrol for enhanced prevention and investigative efforts to deter
econom ¢ autonobile theft, and 51 percent of the funds shall be
distributed to district attorneys for purposes of investigation and
prosecution of autonobile insurance fraud cases, including fraud
i nvol vi ng econom ¢ autonobil e theft.

(b) The conmm ssioner shall award funds to district attorneys
according to population. The conm ssioner nay alter this
distribution fornula as necessary to achi eve the nost effective
distribution of funds. Each local district attorney desiring a
portion of those funds shall submt to the comm ssioner an
application detailing their the proposed use of any noneys which t hat nay be
provided. The application shall include a detail ed accounting of
assessnent funds received and expended in prior years, including at a
m nimum (1) the anmount of funds received and expended; (2) the uses
to which those funds were put, including paynent of salaries and
expenses, purchase of equi pnment and supplies, and other expenditures
by type; (3) results achieved as a consequence of expenditures nade,

i ncludi ng the nunber of investigations, arrests, conplaints filed,
convi ctions, and the anounts originally clainmed in cases prosecuted
conpared to paynents actually nmade in those cases; and (4) other

rel evant information as the comm ssioner may reasonably require. Any
district attorney who fails to submt an application within 90 days
of the comm ssioner's deadline for applications shall be subject to

| oss of distribution of the noney. The conm ssioner may consi der
recommendati ons and advi ce of the bureau and the Conmm ssioner of the
California H ghway Patrol in allocating noneys to | ocal district
attorneys. Any district attorney that receives funds shall submt an
annual report to the comm ssioner, which nmay be made public, as to

t he success of the program thatthey-have admnistered. The report
shal |l provide information and statistics on the nunber of active

i nvestigations, arrests, indictnents, and convictions. Both the
application for noneys and the distribution of noneys shall be public
docunents. Information submtted to the conm ssioner pursuant to
this section concerning aetive—cases crimnal investigations, whether
active or inactive, shall be confidenti al

(c) The remaining five cents ($.05) shall be spent pursuant to
Article 6 (comencing with Section 1876) of this chapter.

(d) Except for funds to be deposited in the Mdtor Vehicle Account
for allocation to the California H ghway Patrol for purposes of the
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I NSURANCE CODE
§1872.8 - 1872.83

Mot or Vehicle Prevention Act, (Chapter 5 (comencing with Section
10900) of Division 4 of the Vehicle Code), the funds received under
this section shall be deposited in the Insurance Fund and be expended
and distributed when appropriated by the Legi sl ature.

(e) In the course of its investigations, the Bureau of Fraudul ent
Clains shall aggressively pursue all reported incidents of probable
fraud and, in addition, shall forward to the appropriate disciplinary
body the nanes of any individuals |icensed under the Business and
Pr of essi ons Code who are suspected of actively engagi ng i n fraudul ent
activity along with all relevant supporting evi dence.

(f) As used in this section "econom c autonobile theft" means
autonobil e theft perpetrated for financial gain, including, but not
l[imted to, the foll ow ng:

(1) Theft of a notor vehicle for financial gain.

(2) Reporting that a notor vehicle has been stolen for the purpose
of filing a fal se insurance claim

(3) Engaging in any act prohibited by Chapter 3.5 (comencing with
Section 10801) of Division 4 of the Vehicle Code.

(4) Switching of vehicle identification nunbers to obtain title to
a stolen notor vehicle.

(Anended by Stats. 1997, C 364 (A B. 349). Effective January 1, 1998.)

§1872.83 | NVESTI GATI ON OF FRAUDULENT CLAI MS; FRAUD ASSESSMENT
COWM SSI ON; ASSESSMENT AND FI NE COLLECTI ON AND DEPOSI T;
DI SPOSI TI ON OF FUNDS; REGULATI ONS; REPORTS; FUNDS

(a) The conmmi ssioner shall ensure that the Bureau of
Fraudul ent d ai ns aggressively pursues all reported incidents of
pr obabl e wor kers' conpensation fraud, as defined in Sections 11760
and 11880, in subdivision (a) of Section 1871.4, and in Section 549
of the Penal Code, and forwards to the appropriate disciplinary body
the nanes, along with all supporting evidence, of any individuals
i censed under the Business and Professions Code who are suspected of
actively engaging in fraudulent activity. The Bureau of Fraudul ent
Cainms shall forward to the Insurance Conmm ssioner or the Director of
Industrial Relations, as appropriate, the nane, along with al
supporting evidence, of any insurer, as defined in subdivision (c) of
Section 1877.1, suspected of actively engaging in the fraudul ent
deni al of clains.

(b) To fund increased investigation and prosecution of workers
conpensation fraud, there shall be an annual assessnent as foll ows:



I NSURANCE CODE
§1872. 83

(1) The aggregate anount of the assessnent shall be determ ned by
t he Fraud Assessnent Conmi ssion, which is hereby established. The
conm ssi on shall be conposed of five nmenbers consisting of two
representatives of self-insured enpl oyers, one representative of
i nsured enpl oyers, one representative of workers' conpensation
insurers, and the President of the State Conpensation |nsurance Fund,
or his or her designee.

The Governor shall appoint menbers representing self-insured
enpl oyers, insured enployers, and insurers. The termof office of
nmenbers of the comm ssion shall be four years, and a nmenber shal
hold office until the appointnent of a successor. However, the
initial terns of three of the nenbers appointed by the Governor shal
expire, respectively, on Decenber 31, 1992, Decenber 31, 1993, and
Decenber 31, 1994. The President of the State Conpensation |Insurance
Fund shall be an ex officio, voting nenber of the comm ssion.

Menbers of the conm ssion shall receive one hundred dollars ($100)
for each day of actual attendance at comm ssion neetings and ot her
official conm ssion business, and shall also receive their actual and
necessary traveling expenses incurred in the performance of

conm ssion duties. Paynent of per diemand travel expenses shall be
made fromthe Wrkers' Conpensation Fraud Account in the Insurance
Fund, established in paragraph (4), upon appropriation by the
Legi sl ature.

(2) In determ ning the aggregate anmount of the assessnent, the
Fraud Assessnent Conm ssion shall consider the advice and
recommendati ons of the Bureau of Fraudul ent d ains and the
conm Ssi oner.

(3) The aggregate anount of the assessnent shall be collected by
the Director of Industrial Relations pursuant to Section 62.6 of the
Labor Code. The Fraud Assessment Conm ssion shall annually advi se
the Director of Industrial Relations, not |ater than March 15, of the
aggregate anmount to be assessed for the next fiscal year.

(4) The amount collected, together with the fines collected for
viol ations of the unlawful acts specified in Sections 1871.4, 11760,
and 11880, and Section 549 of the Penal Code, shall be deposited in
the Workers' Conpensation Fraud Account in the |Insurance Fund, which
is hereby created, and may be used, upon appropriation by the
Legi slature, only for enhanced workers' conpensation fraud
i nvestigation and prosecution as provided in this section.

(c) For each fiscal year, the total anmount of revenues derived
fromthe assessnent pursuant to subdivision (b) shall, together with
amounts col | ected pursuant to fines inposed for unlawful acts
described in Sections 1871.4, 11760, and 11880, and Section 549 of
t he Penal Code, not be less than three mllion dollars ($3,000,000).
Any funds appropriated by the Legi slature pursuant to subdi vision
(b) that are not expended in the fiscal year for which they have been
appropriated, and that have not been all ocated under subdivision
(f), shall be applied to satisfy for the imrediately foll ow ng fiscal
year the m ninmumtotal anmount required by this subdivision. In no
case nmay that noney be transferred to the CGeneral Fund.

-3-



I NSURANCE CODE
§1872. 83

(d) After incidental expenses, 50 at | east 40 percent of the funds to
be used for the purposes of this section shall be provided to the Bureau of
Fraudul ent d ains of the Departnent of |nsurance for enhanced
investigative efforts and 50 at | east 40 percent of the funds shall be
distributed to district attorneys, pursuant to a determnation by the
conm ssioner with the advice and consent of the bureau and the Fraud
Assessnent Comm ssion, as to the nost effective distribution of
nmoneys for purposes of the investigation and prosecution of workers'
conpensation insurance fraud cases. Each district attorney seeking a
portion of the funds shall submt to the comm ssioner an application
setting forth in detail the proposed use of any funds provided. A
district attorney receiving funds pursuant to this subdivision shal
submt an annual report to the conmm ssioner with respect to the
success of his or her efforts. Upon receipt, the conm ssioner shal
provi de copies to the bureau and the Fraud Assessnent Conm ssi on of
any application, annual report, or other docunments with respect to
the allocation of noney pursuant to this subdivision. Fhese
docurents—shall—be publiec—records- Both the application for nmoneys and
the distribution of noneys shall be public docunents. | nformati on
submtted to the comm ssioner pursuant to this section concerning
crimnal investigations, whether active or inactive, shall be
confidenti al.

(e) If adistrict attorney is determ ned by the comm ssioner to be
unable or unwilling to investigate and prosecute workers'
conpensation fraud cl ai ns, the comm ssioner shall discontinue
distribution of funds allocated for that county and nmay redistribute
t hose funds according to this subdivision.

(1) The conm ssioner shall pronptly determ ne whether any other
county could assert jurisdiction to prosecute the fraud clains that
woul d have been brought in the nonparticipating county, and if so,

t he comm ssioner may award funds to conduct the prosecutions
redirected pursuant to this subdivision. These funds may be in
addition to any other fraud prosecution funds ot herw se awarded under
this section. Any district attorney receiving funds pursuant to
this subdivision shall first agree that the funds shall be used
solely for investigating and prosecuting those cases of workers
conpensation fraud redirected pursuant to this subdivision and submt
an annual report to the conm ssioner with respect to the success of
the district attorney's efforts. The conm ssioner shall keep the
Fraud Assessnent Conm ssion fully infornmed of all reallocations of
funds under this paragraph.

(2) If the comm ssioner determnes that no district attorney is
willing or able to investigate and prosecute the workers'
conpensation fraud clains arising in the nonparticipating county, the
conm ssioner, with the advice and consent of the Fraud Assessnent
Comm ssion, nmay award to the Attorney Ceneral sone or all of the
funds previously awarded to the nonparticipating county. Before the
comm ssioner may award any funds, the Attorney General shall submt
to the conm ssioner an application setting forth in detail his or her
proposed use of any funds provided and agreei ng that any funds
awar ded shall be used solely for investigating and prosecuting those
cases of workers' conpensation fraud redirected pursuant to this

-4-



I NSURANCE CODE
§1872. 83

subdi vision. The Attorney General shall submt an annual report to
the comm ssioner with respect to the success of the fraud prosecution
efforts of his or her office.

(3) Neither the Attorney General nor any district attorney shal
be required to relinquish control of any investigation or prosecution
undertaken pursuant to this subdivision unless the conm ssioner
determ nes that satisfactory progress is no | onger being nade on the
case or the case has been abandoned.

(4) No county that has becone a nonparticipating county due to the
inability or unwillingness of its district attorney to investigate
and prosecute workers' conpensation fraud shall becone eligible to
recei ve funding under this section until it has submtted a new
application that neets the requirenents of subdivision (d) and the
appl i cabl e regul ati ons.

(f) If in any fiscal year the Bureau of Fraudul ent d ai ns does not
use all of the funds made available to it under subdivision (d), any
remai ni ng funds nmay be distributed to district attorneys pursuant to
a determ nation by the conm ssioner in accordance with the same
procedures set forth in subdivision (d).

(g) The comm ssioner shall adopt rules and regulations to
i npl enent this section in accordance with the Adm nistrative
Procedure Act (Chapter 3.5 (comencing with Section 11340) of Part 1

of Division 3 of Title 2 of the Governnent Code). Included in the
rules and regul ations shall be the criteria for redistributing funds
to district attorneys and the Attorney Ceneral. The adoption of the

rul es and regul ati ons shall be deenmed to be an emergency and
necessary for the inmedi ate preservation of the public peace, health,
and safety, or general welfare.

(h) The departnment shall report on an annual basis to the
Legi sl ature and the Fraud Assessment Conm ssion on the activities of
the Bureau of Fraudulent dains and |ocal district attorneys
supported by the funds provided by this section.
The annual report shall include, but is not limted to, all of the
follow ng information for the departnment and each district attorney's office:
(1) Al allocations, distributions, and expenditures of funds.
(2) The nunber of search warrants issued.

(3) The nunber of arrests, and prosecutions, and the aggregate
nunber of parties involved in each.

(4) The nunber of convictions, and names of all convicted fraud
per petrat ors.

(5) The estimated value of all assets frozen, penalties assessed,
and restitutions made for each conviction.

-5-



I NSURANCE CODE
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(6) Any additional itens necessary to fully informthe Fraud
Assessnent Comm ssion and the Legislature of the fraud-fighting
efforts financed through this section.

(i) I'n order to neet the requirenents of subdivision (g), the
department shall submt a biannual information request to those
district attorneys who have applied for and recei ved funding through
t he annual assessnent process under this section.

(j) Assessnents levied or collected to fight workers' conpensation
fraud and insurance fraud are not taxes. Those funds are entrusted
to the state to fight fraud by funding state and | ocal investigation
and prosecution efforts. Accordingly, any funds resulting from
assessnments, fees, penalties, fines, restitution, or recovery of
costs of investigation and prosecution deposited in the |Insurance
Fund shal |l not be deened "unexpended" funds for any purpose and, if
remaining in that account at the end of any fiscal year, shall be
applied as provided in subdivision (f) and to offset or augnent
subsequent years' program funding.

(Arended by Stats. 1997, C. 99 (A B. 1004) and C. 364 (A B. 349)
Ef fective January 1, 1998.)

811735 FI LI NG OF RATES, RATI NG PLANS, AND SUPPLEMENTARY RATE
I NFORMATI ON; REPORT AND RECORD OF LOSSES

(a) Every insurer shall file with the comm ssioner all rates, rating
pl ans, and suppl enmentary rate informati on which that are to be used in this
state. The rates and supplenentary information shall be filed not later than
30 days prior to the effective date. |f the conm ssioner finds, after a
hearing, that an insurer's rates require closer supervision because of the
insurer's financial condition, as determ ned pursuant to Section 11733, the
insurer shall file with the comm ssioner at |east 30 days before the
effective date, all of those rates and the supplenentary rate information and
supporting informati on as prescribed by the comm ssioner. Upon application
by the filer, the conm ssioner nmay authorize an earlier effective date.

(b) Rates filed pursuant to this section shall be filed in the form and
manner prescribed by the commssioner. Al rates, supplenentary information
and any supporting information for rates filed under this article shall, as
soon as filed, be open to public inspection at any reasonable tine. Copies
may be obtai ned by any person on request and upon paynent of a reasonable
char ge.

(c) Upon the witten application of the insurer and insured, stating its
reasons therefor, filed with the comm ssioner, a rate in excess of that
provided by a filing otherw se applicable nmay be used on any specific risk.

(d) Notw thstanding Section 679.70, no rating organi zati on rmay i ssue nor
may any insurer use any classification systemor rate, as applied or used,
that violates Section 679.71 or 679.72 or that violates the Unruh G vil
Ri ghts Act.
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§11735

(e) Notwi thstanding Sections 11657 to 11660, inclusive, a rating plan or
suppl ementary rate information filed with the comm ssioner for purposes of
of fering deducti bles to policyholders for all or part of benefits payable
under the policy shall be deened conplete if the filing contains the
foll ow ng:

(1) A copy of the deductible endorsenent that is to be attached to the
policy to effectuate deducti bl e coverage.

(2) Endorsenent | anguage that protects the rights of injured workers and
ensures that benefits are paid by the insurer without regard to any
deducti bl e. The endorsenent shall specify that the nonpaynment of deductible
amounts by the policyhol der shall not relieve the insurer from paynment of
conpensation for injuries sustained by the enpl oyee during the period of tinme
t he endorsed policy was in effect. The endorsenent shall provide that
deducti bl e policies for workers' conpensation insurance coverage shall not
be term nated retroactively for nonpaynent of deductible anounts.

(3) The endorsenent shall provide that notw t hstandi ng t he deducti bl e,
the insurer shall pay all the obligations of the enployer for workers
conpensation benefits for injuries occurring during the policy period.
Paynent by the insurer of any anobunts within the deductible shall be treated
as an advancenent of funds by the insurer to the enployer and shall create a
| egal obligation for reinbursenents, and nay be secured by appropriate
security.

(4) The endorsenent shall specify whether | oss adjustnment expenses are
to be treated as advancenents within the deductible to be reinbursed by the

enpl oyer.

(5) An explanation of prem umreductions reflecting the type and |evel
of the deductible will be clearly set forth for the policyhol der.

(6) The filing shall provide that prem umreductions for deductibles are
det erm ned before application of any experience nodification, prem um
surcharge, or prem umdiscount, and the prem umreductions reflect the type
and | evel of deductible consistent with accepted actuarial standards.

(7) The filing shall provide that nonpaynent of deductible anounts by
the insured enployer to its insurer, or failure to conply with any security-
related terns of the policy, shall be treated under the policy in the sane
manner as paynent or nonpaynent of prem um pursuant to paragraph (1) of
subdi vi sion (b) of Section 676. 8.

(f) The insurer shall report and record | osses subject to the deductible
as | osses for purposes of ratemaki ng and application of the an experience
rating plan on the sane bases as | osses under policies providing first dollar
cover age.

(Arended by Stats. 1997, C 748 (S.B. 1217). Effective January 1, 1998.)
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811736 EXPERI ENCE RATI NG PLAN; CONTENTS

TFhe An experience rating plan shall contain reasonable eligibility
standards, provide adequate incentives for |oss prevention, and shall provide
for sufficient premumdifferentials so as to encourage safety.

(Arended by Stats. 1997, C 748 (S.B. 1217). Effective January 1, 1998.)

811737 DI SAPPROVAL OF RATES BY COWMM SSI ONER; HEARI NGS; PERSONS
AGGRI EVED BY APPLI CATI ON OF FI LI NGS; HEARI NGS UPON WRI TTEN
REQUEST; APPEAL TO COMM SSI ONER; ORDER FOR DI SCONTI NUANCE;
| NTERI M RATES

(a) The conm ssioner nmay di sapprove a rate if the insurer fails to
comply with the filing requirenents under Section 11735.

(b) If the comm ssioner believes that rates may viol ate any of
the requirenents of this article, he or she shall call a hearing prior to any
di sapproval. The conm ssioner shall disapprove a rate if he or she finds
that the rate would, if continued in use, tend to inpair or threaten the
sol vency of an insurer or tend to create a nonopoly in the market pursuant to
Section 11732.

(c) Every insurer or rating organization shall provide within this state
reasonabl e neans whereby any person aggrieved by the application of its
filings may be heard on witten request to review the manner in which the
rati ng system has been applied in connection with the insurance afforded or
offered. If the insurer or rating organization fails to grant or reject the
request within 30 days, the applicant nmay proceed in the sane nmanner as if
the application had been rejected. Any party affected by the action of the
i nsurer or rating organization on the request may, within 30 days after
witten notice of the action, appeal to the conm ssioner who, after a
hearing held upon within 60 days fromthe date on which the party
requests the appeal, or longer upon agreement of the parties and not
| ess than 10 days' witten notice to the appellant and to the insurer or
rating organi zation, may affirm nodify, or reverse sueh that action. _If
the comm ssioner has information on the subject from which the
appeal is taken and believes that a reasonable basis for the appeal
does not exist or that the appeal is not made in good faith, the
comm ssioner may deny the appeal without a hearing. The deni al
shall be in writing and shall set for the basis for the denial and
shall be served on all parties.

(d) If the conm ssioner disapproves a rate, the comm ssioner shal
i ssue an order specifying in what respects it fails to neet the
requirenments of this article and stating when within a reasonabl e
period thereafter sueh that rate shall be discontinued for any policy
i ssued or renewed after a date specified in the order. The order
shall be issued within 30 days after the close of the hearing or

| NSURANCE CODE
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wi thin such reasonable tine extension as the conmm ssioner may fix.
The order may include a provision for prem um adjustnment for the
period after the effective date of the order for policies in effect
on that date.

(e) Whenever an insurer has no legally effective rates as a result
of the comm ssioner's disapproval of rates or other act, the
conm ssi oner shall on request of the insurer specify interimrates
for the insurer that are adequate to protect the interests of al
parties and rmay order that a specified portion of the prem uns be
pl aced in an escrow account approved by himor her. Wen new rates
becone legally effective, the comm ssioner shall order the escrowed
funds or any overcharge in the interimrates to be distributed
appropriately, except that refunds of less than ten dollars ($10) per
pol i cyhol der shall not be required.

(Anended by Stats. 1997, C 517 (A B. 877) Effective January 1, 1998)

8§11751. 8 CORRECTI ONS OR REVI SI ONS OF LOSSES; REPORT TO RATI NG
ORGANI ZATI ON

An insurer shall report to its rating organi zation as corrections or
revi sions of |osses, pursuant to the unit statistical plan and uniform
experience rating plan approved by the comm ssioner, if any of the follow ng
i s applicabl e:

(a) Aloss record detail was incorrectly reported through m stake other
than error of judgnent.

(b) One or nore clains are decl ared nonconpensable. A claimis declared
nonconpensable if any of the follow ng applies:

(1) There is an official ruling specifically holding that a claimant is
not entitled to benefits under the workers' conpensation |aws of the state,
even t hough the clai mant rmay have been awarded rei nbursenent for expenses
incurred by the claimant in presenting the case.

(2) No claimwas filed during the period of limtation provided by the
wor kers' conpensation laws for the filing of the claim and the carrier,
therefore, closes the claim

(3) Wiere the carrier contends, prior to the valuation date, that a
claimant is not entitled to benefits under the workers' conpensation |aws and
the claimis officially closed because of the claimant's failure to prosecute
the claim

(c) The carrier has recovered in an action against a third party.

(d) A death claimhas been conprom sed over the sole issue of
the applicability of the workers' conpensation |aws of the state.

| NSURANCE CODE
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(e) The exposure has been reassigned to another classification through
the revision of an audit, in which case the insurer shall file with the
revi sion of exposure a revision of |osses that will reassign all clains to
t he appropriate classification.

(f) Aclerical error in either the classification assignment or the type
of injury assignnent of a given claim or a group of clains, has been
di scovered by the insurer.

(g) Aclerical error in either the classification assignment or the type
of injury assignnent of a given claimhas been discovered by the rating
organi zation. The insurer shall, when notified by the rating organizati on,
file a revision of |osses or nake sati sfactory expl anati on.

(h) A correction is made in a classification assignnment of a
given claim or a group of clainms, as a result of the organization test audit
of an insured for which the experience has been submtted.

(i) The claimhas been determned to be a joint coverage claim
in accordance with the unit statistical plan approved by the conm ssioner.

iy T Laimt | |t | F hial |
heurredvalue——

(Arended by Stats. 1997, C 748 (S.B. 1217). €Effective January 1, 1998.)

8§11751.9 REVI SI ON OF EXPERI ENCE RATI NGS

Whenever a claimor claim used in an experience rating are
cl osed and reported pursuant to the unit statistical plan approved
by the comm ssioner and are valued, in the aggregate, at an anmount
that is I ess than 60 percent of the highest reported aggregate
value of all of these clains, then the experience rating shall be
revi sed pursuant to the uniform experience rating plan approved by
t he conmm ssioner based on the most current reported values for al
clains used in the experience rating.

(Added by Stats. 1997, C. 748 (S.B. 1217). Effective January 1, 1998.)

8§11753. 1 REQUESTS FOR CONSI DERATI ON OF ORGANI ZATI ON' S DECI SI ON OR
ACTI ON; APPEALS TO COMM SSI ONER; NOTI FI CATI ONS OF EMPLOYER
CLASSI FI CATI ON ASSI GNMENT CHANGES

(a) Any person aggrieved by any decision, action, or
om ssion to act of a rating organi zation nmay request that the rating
organi zation reconsi der the decision, action, or omssion. |If the
request for reconsideration is rejected or is not acted upon within
30 days by the rating organization, the person requesting
| NSURANCE CODE
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reconsideration may, within a reasonable tine, appeal fromthe

deci sion, action, or omssion of the rating organization. The appeal
shall be made to the comm ssioner by filing a witten conplaint and
request for a hearing specifying the grounds relied upon. |If the
conm ssi oner has information on the subject appeal ed from and
bel i eves that probabl e cause for the appeal does not exist or that
the appeal is not made in good faith, the comm ssioner may deny the
appeal without a hearing. The comm ssioner shall otherw se hold a
hearing to consider and determne the natter presented by the appeal.

(b) Any insurer adopting a change in the classification
assi gnment of an enployer that results in an increased prem um shal
notify the enployer in witing, or where the insurance was transacted
t hrough an i nsurance agent or broker, the insurer shall notify the
agent or broker who shall notify the enployer in witing of the
change and the reasons for the change. Any enpl oyer receiving this
notice shall have the right to request reconsideration and appeal the
reclassification pursuant to this section. The notice required by
this section shall informthe enployer of his or her rights pursuant
to this section. No notification shall be required when the change
is aresult of a regulation adopted by the Departnent of Insurance or
ot her action by or under the authority of the comm ssioner.

An insurer shall provide witten notification of the revised
classification assignnent to an enployer within 30 days after
adopt i on.

(c) On or before January 1, 1999, the comm ssioner shall adopt
regul ations to i nplenment the appeals processes set forth in this
section and subdivision (c) of Section 11737 and consolidate these
processes into the appropriate section of the adm nistrative
requl ati ons governing the powers and duties of the conm Ssioner.

(Anended by Stats. 1997, C 517 (A .B. 877) Effective January 1, 1998)
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§138.6 Devel opnment of Wbrkers' Conmpensation Information System

(a) The admnistrative director, in consultation with the
I nsurance Conmm ssioner and the Wrkers' Conpensation |Insurance Rating
Bureau, shall develop a cost-efficient workers' conpensation infornmation
system to-do-the folHlowng- which shall be adm nistered by the
division. The adm nistrative director shall adopt requlations
specifying the data elements to be collected by electronic data
i nt erchange.

(b) The information system shall do the foll owi ng:

2)(1) Assist the departnent to nmanage the workers' conpensation
systemin an effective and efficient manner.

{b)}(2) Facilitate the evaluation of the efficiency and effectiveness
of the benefit delivery system

{€)}(3) Assist in neasuring how adequately the systemindemifies
injured workers and their dependents.

{)-(4) Provide statistical data for research into specific aspects of
t he workers' conpensation program

¢ : he_| f 1) ol I he_inf , The
data collected electronically shall be conpatible with the El ectronic
Data I nterchange Systemof the International Association of Industrial

Acci dent Boards and Comm ssions. The director shall issue a report on the
devel opnent of the system and recommendations for any necessary |egislative
action, no later than July 1, 1995, and shall, upon request, make the

report available to the Governor, the Legislature, and the public.
(Arended by Stats. 1997, C. 641 (S.B. 450). Effective January 1, 1998.)

§138.7. Wor kers' Conmpensation Confidential I nformtion;
Precl uded Access and Excepti ons

(a) Except as expressly permtted in subdivision (b)), a person
or public or private entity not a party to a claimfor workers
conmpensation benefits may not obtain individually identifiable
i nfformati on obtai ned or mai ntained by the division on that claim
For purposes of this section, "individually identifiable
i nformati on" means any data concerning an injury or claimthat is
linked to a uniquely identifiable enmployee, enmployer, clainms
adm nistrator, or any other person or entity.

(b) (1) The adm nistrative director, or a statistical agent
desi gnhated by the adm nistrative director, my use
individually identifiable information for purposes of creating and
mai ntai ning the workers' conpensation information system as
specified in Section 138.6.
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(2) The State Departnment of Health Services may use
i ndividually identifiable information for purposes of establishing
and mai ntaining a program on occupational health and occupati onal
di sease prevention as specified in Section 105175 of the Health and
Saf ety Code.

(3) Individually identifiable information my be used by the
Di vi si on of Wbrkers' Conpensation, the Division of Occupational
Safety and Health, and the Division of Labor Statistics and
Research as necessary to carry out their duties. The adm nistrative
director shall adopt regul ati ons governing the access to the
i nformati on described in this subdivision by these divisions. Any
requl ati ons adopted pursuant to this subdivision shall set forth
t he specific uses for which this information may be obtai ned.

(4) The adm nistrative director shall adopt regul ations
all owi ng reasonabl e access to individually identifiable information
by ot her persons or public or private entities for the purpose of
bona fide statistical research. This research shall not
di vul ge individually identifiable informati on concerning a
particul ar enpl oyee, enmployer, claims adm nistrator, or any other
person or entity. The requl ati ons adopted pursuant to this
paragraph shall include provisions guaranteeing the confidentiality
of individually identifiable information.

(5) This section shall not operate to exenpt from di scl osure
any information that is considered to be a public record
pursuant to the California Public Records Act (Chapter 3.5
(comencing with Section 6250) of Division 7 of Title 1 of
t he Gover nment Code) contained in an individual's file once an
application for adjudication has been filed pursuant to
Section 5501.5 of the Labor Code.

(c) Except as provided in subdivision (b), individually
identifiable information obtained by the division is privileged and
is not subject to subpoena in a civil proceeding unless, after
reasonable notice to the division and a hearing, a court
determ nes that the public interest and the intent of this section
will not be jeopardized by disclosure of the information. This
section shall not operate to restrict access to information by any
| aw enforcenent agency or district attorney's office or to
limt adm ssibility of that information in a crimnal proceeding.

(d) It shall be unlawful for any person who has received
i ndividually identifiable information fromthe division pursuant
to this section to provide that information to any person who is
not entitled to it under this section.

(Added by Stats. 1997, C. 674 (S.B. 1141). Effective January 1, 1998.)
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8139.5 Voctional Rehabilitation Unit - Created, Duties, Salaries
Disability Indemity Payments, Maintenance All owance

(a) The administrative director shall establish a vocationa
rehabilitation unit, which shall include appropriate professional
staff, and which shall have the follow ng duties:

(1) To foster, review, and approve vocational rehabilitation plans
devel oped by a qualified rehabilitation representative of the
enpl oyer, insurer, state agency, or enployee. Plans agreed to by the
enpl oyer and enpl oyee do not require approval by the vocati onal
rehabilitation unit unless the enpl oyee is unrepresented.

(2) To develop rules and regul ations, to be promul gated by the
adm nistrative director, providing for a procedure in which an
enpl oyee may wai ve the services of a qualified rehabilitation
representative where the enpl oyee has been enrolled and nmade
substantial progress toward conpletion of a degree or certificate
froma comunity college, California State University, or the
University of California and desires a plan to conplete the degree or
certificate. These rules and regul ations shall provide that this any
such wai ver as well as any plan devel oped wi thout the assistance of a
qualified rehabilitation representative nust be approved by the
rehabilitation unit.

(3) To develop rules and regul ations, to be pronul gated by the
admni strative director, which would expedite and facilitate the
identification, notification and referral of industrially injured
enpl oyees to vocational rehabilitation services.

(4) To coordinate and enforce the inplenentation of vocati onal
rehabilitation plans.

(5) To develop a fee schedule, to be promul gated by the
adm ni strative director, governing reasonable fees for vocationa
rehabilitation services provided on and after January 1, 1991. The
initial fee schedul e pronul gated under this paragraph shall be
designed to reduce the cost of vocational rehabilitation services by
10 percent fromthe level of fees paid during 1989. On or before
July 1, 1994, the admnistrative director shall establish the maxi num
aggregate permssible fees that may be charged for counseli ng.
Those fees shall not exceed four thousand five hundred dollars
(%$4,500) and shall be included within the sixteen thousand dol | ar
($16,000) cap. The fee schedule shall permt up to (A three thousand
dol l ars ($3,000) for vocational evaluation, evaluation of vocational
feasibility, initial interview, vocational testing, counseling and research
for plan devel opnent, and preparation of the D vision of Wrkers'
Conpensati on Form 102, and (b) three thousand five hundred dollars ($3,500)
for plan nonitoring, job seeking skills, and job placenent research and
counseling. However, in no event shall the aggregate of (A) and (B) exceed
four thousand five hundred dollars (%4, 500). | |
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(6) To devel op standards, to be pronul gated by the adm nistrative
director, for governing the tinmeliness and the quality of vocational
rehabi litation services.

(b) The sal aries of the personnel of the vocational rehabilitation
unit shall be fixed by the Departnent of Personnel Adm nistration.

(c) When an enployee is determined to be nedically eligible and
chooses to participate in a vocational rehabilitation program he or
she shall continue to receive tenporary disability indemity paynents
only until his or her medical condition beconmes pernmanent and
stationary and, thereafter, may receive a maintenance all owance.
Rehabi | i tati on mai ntenance al |l owance paynents shall begin after the
enpl oyee' s nedi cal condition beconmes pernmanent and stationary, upon a
request for vocational rehabilitation services. Thereafter, the
mai nt enance al | owance shall be paid for a period not to exceed 52

weeks in the aggregate, except where the overall cap on vocati onal
rehabilitation services can be exceeded under this section or Section
4642 or subdivision (d) or (e) of Section 4644.

The enpl oyee al so shall receive additional |iving expenses
necessitated by the vocational rehabilitation services, together with
all reasonabl e and necessary vocational training, at the expense of
the enpl oyer, but in no event shall the expenses, counseling fees,
trai ni ng, maintenance all owance, and costs associated with, or
arising out of, vocational rehabilitation services incurred after the
enpl oyee' s request for vocational rehabilitation services, except
tenmporary disability payments, exceed sixteen thousand dollars
($16,000). The admnistrative director shall adopt regulations to
ensure that the continued recei pt of vocational rehabilitation
mai nt enance al | owance benefits i s dependent upon the injured worker's
regul ar and consi stent attendance at, and participation in, his or
her vocational rehabilitation program

(d) The arount of the maintenance all owance due under subdi vi sion
(c) shall be two-thirds of the enpl oyee's average weekly earni ngs at
the date of injury payable as follows:

(1) The arount the enpl oyee woul d have recei ved as conti nui ng
tenmporary disability indemity, but not nore than two hundred
forty-six dollars ($246) a week for injuries occurring on or after
January 1, 1990.

(2) At the enployee's option, an additional armount from permanent
disability indemmity due or payable, sufficient to provide the
enpl oyee with a mai ntenance al |l owance equal to two-thirds of the
enpl oyee' s average weekly earnings at the date of injury subject to
the limts specified in subdivision (a) of Section 4453 and the
requi rements of Section 4661.5. In no event shall tenporary
disability indemity and mai ntenance al |l owance be payabl e
concurrently.
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| f the enpl oyer disputes the treating physician's determ nation of
nmedical eligibility, the enpl oyee shall continue to receive that
portion of the maintenance all owance payabl e under paragraph (1)
pendi ng final determ nation of the dispute. |If the enployee disputes
the treating physician's determ nation of nedical eligibility and
prevails, the enpl oyee shall be entitled to that portion of the
mai nt enance al | owance payabl e under paragraph (1) retroactive to the
date of the enployee's request for vocational rehabilitation
services. These paynents shall not be counted agai nst the nmaxi num
expendi tures for vocational rehabilitation services provided by this
section.

(e) No provision of this section nor of any rule, regulation, or
vocational rehabilitation plan devel oped or pronul gated under this
section nor any benefit provided pursuant to this section shall apply
to an injured enpl oyee whose injury occurred prior to January 1,

1975. Nothing in this section shall affect any plan, benefit, or
program aut hori zed by this section as added by Chapter 1513 of the
Statutes of 1965 or as anended by Chapter 83 of the Statutes of 1972.

(f) The tinme within which an enpl oyee nmay request vocati onal
rehabilitation services is set forth in Sections 5405.5, 5410, and
5803.

(g) An offer of a job within state service to a state enpl oyee in
State Bargaining Unit 1, 4, 15, 18, or 20 at the sane or simlar
salary and the same or simlar geographic locationis a prima facie
of fer of vocational rehabilitation under this statute.

(h) It shall be unlawful for a qualified rehabilitation
representative or rehabilitation counselor to refer any enpl oyee to
any work evaluation facility or to any education or training program
if the qualified rehabilitation representative or rehabilitation
counsel or, or a spouse, enployer, coenployee, or any party w th whom
he or she has entered into contract, express or inplied, has any
proprietary interest in or contractual relationship with the work
evaluation facility or education or training program It shall also
be unlawful for any insurer to refer any injured worker to any
rehabilitation provider or facility if the insurer has a proprietary
interest in the rehabilitation provider or facility or for any
insurer to charge against any claimfor the expenses of enpl oyees of
the insurer to provide vocational rehabilitation services unless
t hose expenses are disclosed to the insured and agreed to i n advance.

(i) Any charges by an insurer for the activities of an enpl oyee
who supervi ses outside vocational rehabilitation services shall not
exceed the vocational rehabilitation fee schedule, and shall not be
counted agai nst the overall cap for vocational rehabilitation or the
limt on counselor's fees provided for in this section. These
charges shall be attributed as expenses by the insurer and not | osses
for purposes of insurance rating pursuant to Article 2 (comencing
with Section 11730) of Chapter 3 of Division 2 of the Insurance Code.
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(j) Any costs of an enpl oyer of supervising vocational
rehabilitation services shall not be counted agai nst the overall cap
for vocational rehabilitation or the limt on counselor's fees
provided for in this section.

(Anended by Stats. 1997, C 256 (A B. 237) Effective January 1, 1998.)

§3209.3 Physician, Psychol ogist - Defined

(a) "Physician" includes physicians and surgeons holding an MD. or D. O
degree, psychol ogi sts, acupuncturists, optonetrists, dentists, podiatrists,
and chiropractic practitioners licensed by California state | aw and within
the scope of their practice as defined by California state | aw.

(b) "Psychol ogist” neans a |icensed psychol ogist with a doctoral degree
i n psychol ogy, or a doctoral degree deenmed equivalent for |icensure by the
Board of Psychol ogy pursuant to Section 2914 of the Busi ness and Prof essions
Code, and who either has at |east two years of clinical experience in a
recogni zed health setting, or has met the standards of the National Register
of the Health Service Providers in Psychol ogy.

(c) Wen treatnent or evaluation for an injury is provided by a psychol ogi st,
provi sion shall be nade for appropriate nmedical collaboration when requested
by the enpl oyer or the insurer.

(d) "Acupuncturist" means a person who hol ds an acupuncturist's certificate
i ssued pursuant to Chapter 12 (conmencing with Section 4925) of D vision 2 of
t he Busi ness and Prof essi ons Code.

(e) Nothing in this section shall be construed to authorize acupuncturists to
determ ne disability for the purposes of Article 3 (conmencing with Section
4650) of Chapter 2 of Part 2, or under Section 2708 of the Unenpl oynent

I nsurance Code.

(Anended by Stats. 1997, C 98 (S.B. 212), Effective January 1, 1998.)
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8§3209.3 Physician, Psychol ogist - Defined

(Repeal ed by Stats. 1997, C. 98 (S.B. 212), Effective January 1, 1998.)

8§3209.9 Acupuncturists - M srepresentation by

The inclusion of acupuncturists in Section 3209.3 does not
imply any right or entitle any acupuncturist to
represent, advertise, or hold himself or herself out as a physician
or surgeon holding an M D. or D.O. degree

(Added by Stats. 1997, C. 98 (S.B. 212), Effective January 1, 1998.)

84600.5. Application for Certification as Health Care
Or gani zation; Charges for services; Revocation of
Certifiction; Chiropractic care.

(a) Any health care service plan |icensed pursuant to the
Knox- Keene Health Care Service Plan Act, a disability insurer
i censed by the Departnent of Insurance, or any entity, including,
but not limted to, workers' conpensation insurers and third-party
admini strators authorized as—aworkers'—conpensati-on—health care

9*9¥+deF—9FgaHF*aP*Gﬂ—b¥—Phe—€bﬂﬂ+SS+eneF~eL43¥%%#{&+eﬂ57—nay—#ake
wtten—apphcationto by the admnistrative director_under subdivi sion

(e), may make written application to the adm nistrative director to
becone certified as a health care organi zation to provide health care to

i njured enpl oyees for injuries and di seases conpensabl e under this

article.

(b) Each application for certification shall be acconpanied by a
reasonabl e fee prescribed by the adm nistrative director—, sufficient to
cover the actual cost of processing the application. A
certificate is valid for such the period as that the director may prescribe
unl ess sooner revoked or suspended.
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(c) If the health care organization is a health care service plan
i censed pursuant to the Knox-Keene Health Care Service Plan Act, the
adm nistrative director shall certify the plan to provide health
care pursuant to Section 4600.3 if the director finds that the plan
is in good standing with the Departnent of Corporations and neets the
foll ow ng additional requirenents:

(1) Proposes to provide all medical and health care services that
may be required by this article.

(2) Provides a programinvol ving cooperative efforts by the
enpl oyees, the enployer, and the health plan to pronote workpl ace
heal th and safety, consultative and other services, and early return
to work for injured enpl oyees.

(3) Proposes a tinmely and accurate nethod to neet the requirenents
set forth by the admnistrative director for all carriers of workers'
conpensati on coverage to report necessary information regarding
nmedi cal and health care service cost and utilization, rates of return
to work, average tinme in nmedical treatnment, and other measures as
determ ned by the admnistrative director to enable the director to determne
the effectiveness of the plan.

(4) Agrees to provide the admnistrative director with
i nformation, reports, and records prepared and submtted to the
Departnent of Corporations in conpliance with the Knox-Keene Health
Care Service Plan Act, relating to financial solvency, provider
accessibility, peer review, utilization review, and quality
assurance, upon request, if the admnistrative director determ nes
the information is necessary to verify that the plan is providing
nmedi cal treatnent to injured enployees in conpliance with the
requi rements of this code.

Di scl osure of peer review proceedings and records to the
adm nistrative director shall not alter the status of the proceedi ngs
or records as privileged and confidential communications pursuant to
Sections 1370 and 1370.1 of the Health and Safety Code.

(5) Denonstrates the capability to provide occupational nedicine
and rel ated disciplines.

(6) Conmplies with any other requirenent the adm nistrative
director determnes is necessary to provide nmedical services to
i njured enpl oyees consistent with the intent of this article,
including, but not limted to, a witten patient grievance policy.

(d) If the health care organization is a disability insurer
i censed by the Departnent of Insurance, and is in conpliance with
subdi vision (d) of Sections 10133 and 10133.5 of the Insurance
Code, the admnistrative director shall certify the plan organi zation to
provide health care pursuant to Section 4600.3 if the director finds that the

plan is in good standing with the Departnent of Insurance—and—+n—eenp¥+anee

GCode;,—and neets the foll ow ng additional requirenents:
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(1) Proposes to provide all medical and health care services that
may be required by this article.

(2) Provides a programinvol ving cooperative efforts by the
enpl oyees, the enployer, and the health plan to pronote workpl ace
heal th and safety, consultative and other services, and early return
to work for injured enpl oyees.

(3) Proposes a tinmely and accurate nethod to neet the requirenents
set forth by the admnistrative director for all carriers of workers'
conpensati on coverage to report necessary information regarding
nmedi cal and health care service cost and utilization, rates of return
to work, average tinme in nmedical treatnment, and other measures as
determ ned by the admnistrative director to enable the director to
determ ne the effectiveness of the plan.

(4) Agrees to provide the admnistrative director with
i nformation, reports, and records prepared and submtted to the
Departnent of Insurance in conpliance with the Insurance Code
relating to financial solvency, provider accessibility, peer review,
utilization review, and quality assurance, upon request, if the
adm nistrative director determnes the information is necessary to verify
that the plan is providing nmedical treatnent to injured
enpl oyees consistent with the intent of this article.

Di scl osure of peer review proceedings and records to the
adm nistrative director shall not alter the status of the proceedi ngs
or records as privileged and confidential communications pursuant to
subdi vision (d) of Section 10133 of the Insurance Code.

(5) Denonstrates the capability to provide occupational nedicine
and rel ated disciplines.

(6) Complies with any other requirenent the adm nistrative
director determnes is necessary to provide nmedical services to
i njured enpl oyees consistent with the intent of this article,
including, but not limted to, a witten patient grievance policy.

(e) | f the health care organi zation is a morkers conpensati on

Qbrperapkens— |nsurer t hi rd party adwrnrstrator or any other entity
t hat the adnlnrstratrve director_determ nes to neet the requirements of
Section 4600.6, the adm nistrative director shall certify the plan
organi zation to provide health care pursuant to Section 4600.3 if the
director finds

Corporations,—and-it neets the follow ng additional requirenents:

(1) Proposes to provide all nedical and health care services that
may be required by this article.

(2) Provides a programinvol ving cooperative efforts by the
enpl oyees, the enployer, and the health plan to pronote workpl ace
heal th and safety, consultative and other services, and early return
to work for injured enpl oyees.
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(3) Proposes a tinmely and accurate nethod to nmeet the requirenents
set forth by the admnnistrative director for all carriers of workers
conpensation coverage to report necessary information regarding
nmedi cal and health care service cost and utilization, rates of return
to work, average tinme in nedical treatnent, and ot her measures as
det er m ned by the adm nistrative director to enable the director to
determ ne the effectiveness of the plan.

(4) Agrees to provide the admnistrative director with

information, reports, and records prepared-and-submtted-to-the

Ebpa#LnenL—ei—@b#pe#a%+ens-+n—ee#p44%%%}4%4*#%%@%L9n—54—and—PaFL—372
relating to fi-hanci-al—solveney:

provi der accessibility, peer review, utilization review —and quality

assurance, advertising, disclosure, medical and financial audits,

and grievance systens, upon request, if the admnistrative director

determnes the information is necessary to verify that the plan is providing

medi cal treatnment to injured enpl oyees consistent with the intent of

this article.

Di scl osure of peer review proceedi ngs and records to the
admnistrative director shall not alter the status of the proceedi ngs
or records as privileged and confidential comunications pursuant to
subdi vision (d) of Section 10133 of the Insurance Code.

(5) Denonstrates the capability to provide occupational nedicine
and rel ated disci plines.

(6) Conplies wth any other requirenent the admnistrative
director determnes is necessary to provide nedical services to
i njured enpl oyees consistent with the intent of this article,
including, but not limted to, a witten patient grievance policy.

(7) Conplies with the followi ng requirenments:

(A) An organization certified by the adm nistrative director
under this subdivision may not provide or undertake to arrange for
t he provision of health care to enpl oyees, or to pay for or to
rei nmourse any part of the cost of that health care in return for a
prepaid or periodic charge paid by or on behalf of those enpl oyees.

(B) Every organi zation certified under this subdivision shal
operate on a fee-for-service basis. As used in this section, fee
for service refers to the situation where the amunt of
rei moursenment paid by the enpl oyer to the organi zation or providers
of health care is determ ned by the amount and type of health care
rendered by the organi zation or provider of health care.

(C) An organization certified under this subdivision is
prohi bited from assum ng ri sk

(f) (1) A workers' conmpensation health care provider
organi zati on authori zed by the Departnment of Corporations
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on Decenber 31, 1997, shall be eliqgible for certification as a
health care organi zati on under subdi vision (e).

(2) An entity that had, on Decenber 31, 1997, submtted an
application with the Comm ssi oner of Corporations under Part 3.2
(commencing with Section 5150) shall be considered an applicant for
certification under subdivision (e) and shall be entitled to
priority in consideration of its application. The Comm ssioner of
Corporations shall provide conplete files for all pending
applications to the adm nistrative director on or before January
31, 1998.

{£)-(g) The provisions of this section shall not affect the
confidentiality or admssion in evidence of a clainmant's nedi cal
treatnent records.

ég}L_l_Charges for services arranged for or provided by health care
service plans certified by this section and which that are paid on a
capitated per-enroll ee-periodic-charge basis shall not be subject to the
schedul es adopted by the adm nistrative director pursuant to Section 5307. 1.

(i) Nothing in this section shall be construed to expand or
constrict any requirenments inposed by Iaw on a health care service
pl an or insurer when operating as other than a health care
organi zati on pursuant to this section.

-(j)In consultation with interested parties, including the
Departnent of Corporations and the Departnent of |nsurance, the
adm ni strative director shall adopt rules necessary to carry out this
section.

(k) The admnistrative director shall refuse to certify or may
revoke or suspend the certification of any health care organization
under this section if the director finds that:

(1) The plan for providing nedical treatnment fails to neet the
requirenments of this section

(2) A health care service plan licensed by the Departnent of
Cor porations, a workers' conpensation health care provider
organi zation authorized by the Departnent of Corporations, or a
carrier licensed by the Departnent of |nsurance is not in good
standing with its |icensing agency.

(3) Services under the plan are not being provided in accordance
with the terns of a certified plan.

Ho-(1) (1) Wen an injured enpl oyee requests chiropractic treatnent
for work-related injuries, the health care organi zation shall provide
the injured worker with access to the services of a chiropractor
pursuant to guidelines for chiropractic care established by paragraph
(2). Wthin five working days of the enployee's request to see a
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chiropractor, the health care organi zati on and any person or entity
who directs the kind or manner of health care services for the plan
shall refer an injured enployee to an affiliated chiropractor for
work-related injuries that are within the guidelines for chiropractic
care established by paragraph (2). Chiropractic care rendered in
accordance with guidelines for chiropractic care established pursuant
to paragraph (2) shall be provided by duly Iicensed chiropractors
affiliated with the plan.

(2) The health care organi zation shall establish guidelines for
chiropractic care in consultation with affiliated chiropractors who
are participants in the health care organization's utilization review
process for chiropractic care, which may include qualified nmedica
eval uat ors know edgeable in the treatnent of chiropractic conditions. The
guidelines for chiropractic care shall, at a mninum explicitly require the
referral of any injured enpl oyee who so requests to an affiliated
chiropractor for the evaluation or treatnent, or both of neuronuscul oskel et al
condi ti ons.

(3) Whenever a dispute concerning the appropriateness or necessity
of chiropractic care for work-related injuries arises, the dispute

shall be resolved by the health care organization's utilization
revi ew process for chiropractic care in accordance with the health
care organi zation's guidelines for chiropractic care established by
par agraph (2).

Chiropractic utilization review for work-related injuries shall be
conducted in accordance with the health care organi zation's approved
gual ity assurance standards and utilization review process for
chiropractic care. Chiropractors affiliated with the plan shall have
access to the health care organi zation's provi der appeal s process
and, in the case of chiropractic care for work-related injuries, the
review shall include review by a chiropractor affiliated with the
heal th care organi zation, as determ ned by the health care
or gani zat i on.

(4) The health care organi zation shall inform enpl oyees of the
procedures for processing and resol ving grievances, including those
related to chiropractic care, including the |ocation and tel ephone
nunber where grievances nmay be submtted.

(5) Al guidelines for chiropractic care and utilization review
shall be consistent with the standards of this code that require care
to cure or relieve the effects of the industrial injury.

H-(m Individually identifiable nmedical information on patients
submtted to the division shall not be subject to the California Public
Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of
Title 1 of the Governnent Code).

(Arended by Stats. 1997, C. 346 (S.B.1063). Effective January 1, 1998.)
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84600.6 Application for Health Care Organization Certification by
Wor kers' Conpensation Insurer, Third-Party Adm nistrator,
or Other Entity

Any wor kers' conpensation insurer, third-party adm ni strator,
or other entity seeking certification as a health care organi zati on
under subdivision (e) of Section 4600.5 shall be subject to the
follow ng rules and procedures:

(a) Each application for authorization as an organi zati on under
subdi vi sion (e) of Section 4600.5 shall be verified by

an aut hori zed representative of the applicant and shall be in a
form prescribed by the adm nistrative director. The application
shall be acconpanied by the prescribed fee and shall set forth or

be acconpani ed by each and all of the foll ow ng:

(1) The basic organizational documents of the applicant, such
as the articles of incorporation, articles of
associ ation, partnership agreement, trust agreenent, or other
applicabl e docunents and all amendnents thereto.

(2) A copy of the bylaws, rules, and regul ati ons, or sim| ar
docunents requl ating the conduct of the internal affairs of the
appli cant.

(3) Alist of the names, addresses, and official positions of
t he persons who are to be responsible for the conduct of
the affairs of the applicant, which shall include, anmong others,
all menbers of the board of directors, board of trustees, executive
comm ttee, or other governing board or commttee, the principal
officers, each shareholder with over 5 percent interest in the case
of a corporation, and all partners or nenmbers in the case of a
partnership or association, and each person who has | oaned funds to
t he applicant for the operation of its business.

(4) A copy of any contract made, or to be made, between the
applicant and any provider of health care, or persons listed in
paragraph (3), or any other person or organization agreeing to
perform an adm ni strative function or service for the plan. The
adm nistrative director by rule may identify contracts excluded
fromthis reqguirement and nake provision for the subm ssion of form
contracts. The paynent rendered or to be rendered to the provider
of health care services shall be deemed confidential information
t hat shall not be divulged by the adm nistrative director, except
t hat the paynment may be disclosed and becone a public record in any
| egislative, adm nistrative, or judicial proceeding or inquiry.

The organi zation shall also subm<t the name and address of each
provi der enployed by, or contracting with, the organi zati on,
t ogether with his or her license nunber.
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(5) A statement describing the organization, its method of
providing for health services, and its physical facilities.
| f applicable, this statement shall include the health care
delivery capabilities of the organization, including the number
of full-time and part-time physicians under Section 3209.3, the

numbers and types of l|licensed or state-certified health
care support staff, the nunber of hospital beds contracted for, and
the arrangenments and the methods by which health care will be

provi ded, as defined by the adm nistrative director under Sections
4600. 3 and 4600. 5.

(6) A copy of the disclosure forms or materials that are to be
i ssued to enpl oyees.

(7) A copy of the formof the contract that is to be issued to
any enmpl oyer, insurer of an enployer, or a gqroup of self-insured
enpl oyers.

(8) Financial statements acconpanied by a report, certificate,
or opinion of an independent certified public accountant. However,
the financial statenents from public entities or political
subdi vi si ons of the state need not include a report, certificate,
or opinion by an independent certified public accountant if the
financial statement conplies with any requirements that may be
established by reqgul ation of the adm nistrative director.

(9) A description of the proposed nmethod of marketing the
organi zation and a copy of any contract made with any person to
solicit on behalf of the organization or a copy of the form of
agreenent used and a |list of the contracting parties.

(10) A statenment describing the service area or areas to be
served, including the service |ocation for each provider rendering
prof essional services on behalf of the organization and the
| ocation of any other organization facilities where required by the
adm nistrative director.

(11) A description of organization grievance procedures to be
utilized as required by this part, and a copy of the form specified
by par agraph (3) of subdivision ().

(12) A description of the procedures and prograns for internal
review of the quality of health care pursuant to the requirements
set forth in this part.

(13) Evidence of adegquate insurance coverage or self-insurance
to respond to clains for damages ari sing out of the furnishing of
wor kers' compensati on health care.
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(14) Evidence of adequate i nsurance coverage or self-insurance
to protect against | osses of facilities where required by the
adm nistrative director.

(15) Evidence of adequate workers' conpensation coverage to
protect against clains arising out of work-related injuries that
m ght be brought by the enpl oyees and staff of an organi zation
agai hst the organi zati on.

(16) Evidence of fidelity bonds in such anount as the
adm ni strative director prescribes by requl ati on.

(17) Other information that the adm nistrative director may
reasonably require.

(b) (1) An organization, solicitor, solicitor firm or
representative may not use or permt the use of any adverti sing
or solicitation that is untrue or m sl eading, or any form of
di scl osure that is deceptive. For purposes of this chapter:

(A) A written or printed statement or item of information shall
be deemed untrue if it does not conformto fact in any respect that
is or may be significant to an enmpl oyer or enployee, or potenti al
enpl oyer or enpl oyee.

(B) A written or printed statement or item of information shall
be deemed m sl eadi ng whether or not it may be literally true, if,
in the total context in which the statement is nade or the item of
information is communi cated, the statement or item of infornmation
may be understood by a person not possessing special know edge
regardi ng health care coverage, as indicating any benefit or
advant age, or the absence of any exclusion, limtation, or
di sadvant age of possible significance to an enployer or enpl oyee,
or potential enmployer or enployee.

(C) A disclosure formshall be deenmed to be deceptive if the
di scl osure formtaken as a whole and with consideration given to
typography and format, as well as | anguaqge, shall be such as to
cause a reasonabl e person, not possessing special know edge of
wor kers' conpensation health care, and the disclosure form
t herefor, to expect benefits, service charges, or other advantages
t hat the disclosure form does not provide or that the organi zation
i ssuing that disclosure form does not reqularly make available to
empl oyees.

(2) An organization, solicitor, or representative may not use
or permt the use of any verbal statenment that is untrue, m sl ead-
ing, or deceptive or make any representations about health care
of fered by the organization or its cost that does not conformto
fact. All verbal statements are to be held to the same standards as
t hose for printed matter provided in paragraph (1).
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(c) It is unlawful for any person, including an organization,
subject to this part, to represent or inmply in any manner that the
person or organi zation has been sponsored, reconmended, or
approved, or that the person's or organization's abilities or
qualifications have in any respect been passed upon, by the
adm nistrative director.

(d) (1) An organization may not publish or distribute, or allow
to be published or distributed on its behalf, any adverti sement
unl ess (A) a true copy thereof has first been filed with the
adm nistrative director, at |east 30 days prior to any such use, or
any shorter period as the adm nistrative director by rule or order
may allow, and (B) the adm nistrative director by notice has not
found the advertisenent, wholly or in part, to be untrue,
m sl eadi ng, deceptive, or otherwi se not in conmpliance with this
part or the rules thereunder, and specified the deficiencies,
within the 30 days or any shorter tinme as the adm nistrative
director by rule or order may all ow.

(2) If the adm nistrative director finds that any advertisenment
of an organi zation has materially failed to comply with this part
or the rules thereunder, the adm nistrative director may, by order,
require the organization to publish in the same or simlar medium
an approved correction or retraction of any untrue, m sl eading, or
deceptive statement contained in the advertising.

(3) The adm nistrative director by rule or order may classify
organi zations and advertisements and exenpt certain classes, wholly
or in part, either unconditionally or upon specified terns and
conditions or for specified periods, fromthe application of
subdi vision (a).

(e) (1) The adm nistrative director shall require the use by
each organi zation of disclosure fornms or materials containing any
i nformation regarding the health care and terms of the workers'
conpensation health care contract that the adm nistrative director
may require, so as to afford the public, enployers, and enpl oyees
with a full and fair disclosure of the provisions of the contract
in readily understood | anguage and in a clearly organized manner.
The adm nistrative director may require that the materials be
presented in a reasonably uniform nmanner so as to facilitate
conpari sons between contracts of the same or other types of
organi zations. The disclosure form shall describe the health care
that is required by the adm nistrative director under Sections
4600. 3 and 4600.5, and shall provide that all information be
in concise and specific terns, relative to the contract, together
with any additional information as may be required by
the adm nistrative director, in connection with the organization or
contract.
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(2) All organizations, solicitors, and representatives of a

wor kers' compensation health care provider organization shall, when
presenting any contract for exam nation or sale to a prospective
empl oyee, provide the enployee with a properly conmpl eted disclosure
form as prescribed by the adm nistrative director pursuant to this
section for each contract so exam ned or sold.

(3) In addition to the other disclosures required by this
section, every organization and any agent or enployee of
t he organi zation shall, when representing an organi zation for
exam nation or sale to any individual purchaser or the represen-
tative of a group consisting of 25 or fewer individuals, disclose
in writing the ratio of premum cost to health care paid for
contracts with individuals and with groups of the same or sim|l ar
size for the organi zation's preceding fiscal year. An organization
may report that information by geoqgraphic area, provided the
organi zation identifies the geographic area and reports information
applicable to that geographic area.

(4) Where the adm nistrative director finds it necessary in the
i nterest of full and fair disclosure, all advertising and
ot her consunmer information dissem nated by an organi zation for the
purpose of influencing persons to become nmenbers of an organi zation
shall contain any supplemental disclosure information that the
adm nistrative director may require.

(f) When the adm nistrative director finds it necessary in the
i nterest of full and fair disclosure, all advertising and
ot her consumer information dissem nated by an organi zation for the
purpose of influencing persons to become nmenbers of an organi zation
shall contain any supplemental disclosure information that the
adm nistrative director may require.

(g) (1) An organi zation may not refuse to enter into any
contract or may not cancel or decline to renew or reinstate
any contract because of the race, color, national origin, ancestry,
religion, sex, marital status, sexual orientation, or age of any
contracting party, prospective contracting party, or person
reasonably expected to benefit fromthat contract as an enpl oyee or
ot herwi se.

(2) The terns of any contract shall not be nmodified, and the
benefits or coverage of any contract shall not be subject to any
limtations, exceptions, exclusions, reductions, copaynents,
coi nsurance, deductibles, reservations, or premum price, or
charge differentials, or other nodifications because of the race,
color, national origin, ancestry, religion, sex, marital status,
sexual orientation, or age of any contracting party, potenti al
contracting party, or person reasonably expected to benefit from
t hat contract as an enployee or otherwi se; except that prem um
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price, or charge differentials because of the sex or age of any

i ndi vi dual when based on objective, valid, and up-to-date
statistical and actuarial data are not prohibited. Nothing in this
section shall be construed to permit an organization to charge
different rates to individual enployees within the same group
solely on the basis of the enployee's sex.

(3) It shall be deemed a violation of subdivision (a) for any
organi zation to utilize marital status, living
arrangements, occupation, gender, beneficiary designation, ZIP
Codes or other territorial classification, or any combi nation
t hereof for the purpose of establishing sexual orientation. Nothing
in this section shall be construed to alter in any manner
the existing | aw prohibiting organi zations from conducting tests
for the presence of human i mmunodeficiency virus or evidence
t her eof .

(4) This section shall not be construed to limt the authority
of the adm nistrative director to adopt or enforce regqul ations
prohi biting discrimnation because of sex, marital status, or
sexual orientation.

(h) (1) An organization nmay not use in its name any of the
words "insurance," "casualty," "health care service plan," "health
plan," "surety," "nmutual," or any other words descriptive of the
health plan, insurance, casualty, or surety business or use any
name simlar to the name or description of any health care service
pl an, insurance, or surety corporation doing business in this state
unl ess that organization controls or is controlled by an entity
licensed as a health care service plan or insurer pursuant to the
Heal th and Safety Code or the |Insurance Code and the organization
enmpl oys a name related to that of the controlled or controlling
entity.

(2) Section 2415 of the Business and Professions Code,
pertaining to fictitious nanmes, does not apply to
organi zations certified under this secti on.

(3) An organization or solicitor firm my not adopt a name
style that is deceptive, or one that could cause the public
to believe the organization is affiliated with or recommended by
any governmental or private entity unless this affiliation
or endorsement exists.

(i) Each organi zation shall nmeet the followi ng requirements:

(1) All facilities located in this state, including, but not
limted to, clinics, hospitals, and skilled nursing facilities, to

be utilized by the organi zati on shall be |licensed by the State
Department of Health Services, if that |licensure is required
LABOR CODE
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by law. Facilities not located in this state shall conformto all
li censing and ot her requirements of the jurisdiction in which they
are | ocat ed.

(2) All personnel employed by or under contract to the
organi zation shall be licensed or certified by their
respective board or agency, where that licensure or certification
is required by | aw.

(3) All equipnment required to be licensed or registered by | aw
shall be so licensed or reqistered and the operating personnel for
t hat equi pment shall be |licensed or certified as required by | aw.

(4) The organization shall furnish services in a manner
providing continuity of care and ready referral of patients
to other providers at any time as may be appropriate and consi stent
with good professional practice.

(5) All health care shall be readily avail able at reasonabl e
times to all enployees. To the extent feasible, the
organi zation shall make all health care readily accessible to all
enpl oyees.

(6) The organi zation shall employ and utilize allied health
manpower for the furnishing of health care to the extent permtted
by | aw and consistent with good health care practice.

(7) The organization shall have the organi zational and
adm ni strative capacity to provide services to enpl oyees.
The organi zation shall be able to denonstrate to the depart ment
t hat health care decisions are rendered by qualified providers,
unhi ndered by fiscal and adm nistrative managenent.

(8) All contracts with enployers, insurers of enployers, and
self-insured empl oyers and all contracts with providers, and other
persons furnishing services, equipnment, or facilities to or in
connection with the workers' conpensation health care organization,
shall be fair, reasonable, and consistent with the objectives of
this part.

(9) Each organi zation shall provide to enployees all workers'
conpensation health care required by this code. The adm nistrative
director shall not determ ne the scope of workers' conpensation
health care to be offered by an organi zation.

(i)(1) Every organization shall establish and maintain a
gri evance system approved by the adm nistrative director
under which enployees may submt their grievances to the
or gani zati on.
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Each system shall provide reasonable procedures in accordance
with regul ati ons adopted by the adm nistrative director that shal
ensure adequate consi deration of enployee grievances and
rectification when appropri ate.

(2) Every organization shall informenployees upon enroll ment and
annually thereafter of the procedures for processing and resolving
gri evances. The information shall include the |ocation and
t el ephone nunmber where grievances may be subm tted.

(3) Every organization shall provide forns for conplaints to be
given to empl oyees who wish to register written conplaints. The
forms used by organi zations shall be approved by the adm nistrative
director in advance as to formt.

(4) The organi zation shall keep in its files all copies of
compl ai nts, and the responses thereto, for a period of five years.

(k) Every organi zation shall establish procedures in accordance
with requl ati ons of the adm nistrative director for continuously
reviewing the quality of care, performance of nmedical personnel,
utilization of services and facilities, and costs. Notwi thstanding
any ot her provision of law, there shall be no monetary liability on
t he part of, and no cause of action for damages shall arise
agai nst, any person who participates in quality of care or
utilization reviews by peer review conm ttees that are conposed
chiefly of physicians, as defined by Section 3209.3, for any act
performed during the reviews if the person acts without nmalice, has
made a reasonable effort to obtain the facts of the matter, and
believes that the action taken is warranted by the facts, and
neither the proceedings nor the records of the reviews shall be
subject to discovery, nor shall any person in attendance at the
reviews be required to testify as to what transpired
t hereat. Disclosure of the proceedings or records to the governing
body of an organization or to any person or entity designated by
t he organi zation to review activities of the commttees shall not
alter the status of the records or of the proceedings as privileged
conmuni cati ons.

The above prohibition relating to discovery or testinmny does
not apply to the statements made by any person in attendance at a
review who is a party to an action or proceeding the subject matter
of which was reviewed, or to any person requesting hospital staff
privileges, or in any action against an insurance carrier alleging
bad faith by the carrier in refusing to accept a settlenment offer
within the policy limts, or to the adm nistrative director in
conducting surveys pursuant to subdivision (0).

This section shall not be construed to confer imunity from
liability on any workers' conpensation health care organi zati on.
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In any case in which, but for the enactnent of the preceding
provi sions of this section, a cause of action would arise agai nst
an organi zation, the cause of action shall exist notwi thstanding
t he provisions of this section.

(1) Nothing in this chapter shall be construed to prevent an
organi zation fromutilizing subcommttees to participate in peer
review activities, nor to prevent an organization from del egati ng
the responsibilities required by subdivision (i) as it determ nes
to be appropriate, to subcommttees including subcomm ttees
conposed of a majority of nonphysician health care providers
| i censed pursuant to the Business and Professions Code, as |ong as
t he organi zation controls the scope of authority del egated and may
revoke all or part of this authority at any time. Persons who
participate in the subcomm ttees shall be entitled to the sane
imunity fromnnonetary liability and actions for civil damages as
persons who participate in organization or provider peer review
comm ttees pursuant to subdivision (i).

(m Every organization shall have and shall demonstrate to the
adm nistrative director that it has all of the foll ow ng:

(1) Adequate provision for continuity of care.

(2) A procedure for pronpt paynment and deni al of provider
cl ai ns.

(n) Every contract between an organi zati on and an enpl oyer or
i nsurer of an enmpl oyer, and every contract between any organi zation
and a provider of health care, shall be in writing.

(o) (1) The adm nistrative director shall conduct periodically
an onsite nedical survey of the health care delivery system of each

organi zati on. The survey shall include a review of the procedures
for obtaining health care, the procedures for regul ati ng
utilization, peer review mechani sms, internal procedures for

assuring quality of care, and the overall performance of the
organi zation in providing health care and neeting the health needs
of enpl oyees.

(2) The survey shall be conducted by a panel of qualified
health professionals experienced in evaluating the delivery
of workers' compensation health care. The adm nistrative director
shall be authorized to contract with professional organi zations or
out si de personnel to conduct medical surveys. These organi zations
or personnel shall have denmonstrated the ability to objectively
evaluate the delivery of this health care.

(3) Surveys performed pursuant to this section shall be
conducted as often as deemed necessary by the adm nistrative
director to assure the protection of enployees, but not |ess
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frequently than once every three years. Nothing in this section
shall be construed to require the survey teamto visit each clinic,
hospital, office, or facility of the organi zati on.

(4) Nothing in this section shall be construed to require the
medi cal survey teamto review peer review proceedi ngs and records
conducted and conpil ed under this section or in medical records.
However, the adm nistrative director shall be authorized to require
onsite review of these peer review proceedi ngs and records or
medi cal records where necessary to determ ne that quality health
care is being delivered to enployees. Where nedical record review
is authorized, the survey team shall ensure that the
confidentiality of the physician-patient relationship is
saf eguarded in accordance with existing | aw and neither the survey
team nor the adm nistrative director or the admnistrative
director's staff may be conpelled to disclose this informtion
except in accordance with the physician-patient relationship. The
adm nistrative director shall ensure that the confidentiality of
t he peer review proceedings and records is maintained. The
di scl osure of the peer review proceedi ngs and records to the
adm nistrative director or the medical survey team shall not alter
t he status of the proceedi ngs or records as privileged and
confidential conmunications.

(5) The procedures and standards utilized by the survey team
shall be made avail able to the organi zati ons prior to
t he conducti ng of medical surveys.

(6) During the survey, the nmenbers of the survey team shall
of fer such advice and assistance to the organi zation as deened
appropri ate.

(7) The adm nistrative director shall notify the organi zation
of deficiencies found by the survey team The
adm nistrative director shall give the organi zation a reasonable
time to correct the deficiencies, and failure on the part of
t he organi zation to conply to the adm nistrative director's
sati sfaction shall constitute cause for disciplinary action
agai hst the organi zati on.

(8) Reports of all surveys, deficiencies, and correction plans
shall be open to public inspection, except that no
surveys, deficiencies or correction plans shall be made public
unl ess the organi zation has had an opportunity to review the
survey and file a statenment of response within 30 days, to be
attached to the report.

(p) (1) All records, books, and papers of an organi zation,
management conpany, solicitor, solicitor firm and any provider or
subcontractor providing medical or other services to an
organi zati on, management conmpany, solicitor, or solicitor firm
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shall be open to inspection during normal busi ness hours by the
adm nistrative director.

(2) To the extent feasible, all the records, books, and papers
descri bed in paragraph (1) shall be located in this state.
In exam ning those records outside this state, the adm nistrative
director shall consider the cost to the organi zation, consi stent
with the effectiveness of the adm nistrative director's
exam nation, and may upon reasonable notice require that these
records, books, and papers, or a specified portion thereof, be nade
avail able for examnation in this state, or that a true and
accurate copy of these records, books, and papers, or a specified
portion thereof, be furnished to the adm nistrative director.

(g) (1) The adm nistrative director shall conduct an
exam nation of the adm nistrative affairs of any organization,
and each person with whom the organi zation has nmade arrangenments
for adm nistrative, or managenent services, as often as deened
necessary to protect the interest of enployees, but not |ess
frequently than once every five years.

(2) The expense of conducting any additional or nonroutine
exam nations pursuant to this section, and the expense
of conducting any additional or nonroutine medical surveys pursuant
to subdivision (0) shall be charged against the organi zation being
exam ned or surveyed. The amount shall include the actual sal aries
or conpensation paid to the persons nmaking the exam nation or
survey, the expenses incurred in the course thereof, and overhead
costs in connection therewith as fixed by the adm nistrative
director. In determning the cost of exam nations or surveys,
the adm nistrative director may use the estimted average hourly
cost for all persons perform ng exam nations or surveys of workers'
compensation health care organi zations for the fiscal year. The
amount charged shall be remtted by the organization to the
adm nistrative director.

(3) Reports of all exam nations shall be open to public
i nspection, except that no exam nation shall be made public, unless
t he organi zati on has had an opportunity to review the exam nation
report and file a statenent or response within 30 days, to be
attached to the report.

(Added by Stats. 1997, C. 346 (S.B. 1063). FEffective January 1, 1998.)

84644 - Term nation of Enmployer's Liability for Services
(a) The liability of the enpl oyer for vocational

rehabilitation services shall term nate when any of the follow ng

events occur:
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(1) An enpl oyee who has received notice of potential eligibility
to participate in a rehabilitation plan under Section 4637 declines
vocational rehabilitation services in the formand manner prescribed
by the adm nistrative director.

(2) Aqualified injured worker conpletes a vocati onal
rehabilitation plan except as otherw se provided in subdivisions (c)
and (d).

(3) The qualified injured worker unreasonably failed to conplete
a vocational rehabilitation plan.

(4) An enpl oyee has not requested vocational rehabilitation
services within 90 days of the notification that the enployee is
nedically eligible for vocational rehabilitation services. The
liability of the enployer for vocational rehabilitation services
shall not term nate under this paragraph unless the enployer, not
earlier than 45 days nor later than 70 days after the enpl oyee's
recei pt of the notice required by Section 4637, rem nds the enpl oyee
of his or her right to vocational rehabilitation services or until
the 21st day after the enpl oyee receives the rem nder notification
The rem nder notification shall be in witing, in the formand manner
prescribed by the adm nistrative director, and shall be served by
certified mail. The provisions of this paragraph shall not apply if
t he enpl oyee shows he or she was unabl e to conprehend the
consequences of failing to tinely request vocational rehabilitation
services, or that, because of conditions beyond the control of the
enpl oyee, the enpl oyee was unable to exercise his or her right to
accept or decline vocational rehabilitation services.

(5) The enployer offers, and the enpl oyee accepts or rejects, in
the formand manner prescribed by the adm nistrative director,
nodi fied work lasting at |east 12 nonths, provided that an enpl oyer
who offers nodified work that is available for the 12-nonth period
required by this paragraph neets the requirenents of this paragraph
even if the enployee voluntarily quits prior to the end of that
12- nont h peri od.

(6) The enpl oyer offers and the enpl oyee accepts or rejects, in
the formand manner prescribed by the adm nistrative director,
alternative work neeting all of the follow ng conditions:

(A) The enpl oyee has the ability to performthe essential
functions of the job provided.

(B) The job provided is in a regular position lasting at |east 12
nont hs. An enpl oyer who offers alternative work that is avail able
for the 12-nmonth period required by this paragraph neets the
requirements of this paragraph even if the enployee voluntarily quits
prior to the end of the 12-nonth peri od.

(C© The job provided offers wages and conpensation that are within
15 percent of those paid to the enployee at the tine of injury.
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(D The job is located within reasonabl e commuting distance of the
enpl oyee's residence at the time of injury.

(7) The enpl oyer offers, and the enpl oyee accepts, in the form and
manner prescribed by the adm nistrative director, work not neeting

t he conditions of paragraph (5) or (6) provided that the work | asts
at least 12 nonths. The enpl oyee shall be required to reject the
offer, in the formand manner prescribed by the admnistrative
director, in order for the enployee to be eligible for vocational
rehabilitation services. An enployer who offers work that is
avai l able for the 12-nonth period neets the requirenents of this

par agraph, even if the enployee voluntarily quits prior to the end of
that 12-nonth peri od.

(b) Nothing in this article shall preclude the deferral or
interruption of vocational rehabilitation services upon agreenent of
t he enpl oyee and enpl oyer or, if no agreenment can be reached, upon a
good cause determ nation by the adm nistrative director.

(c) (1) Except as provided in this section, vocational rehabilitation
pl ans prepared pursuant to Section 4638 shall be limted to one plan
per injured worker. The plans shall be conpleted within an 18-nonth
period after approval of the plan—and. The plan shall not include a period
of job placenent exceedi ng 60 days— unless the plan is exclusively

utilizing transferable skills and experience for direct placenment
activities. In these cases, the period of job placenent may be up
to 90 days.

(2) The enpl oyee shall be entitled to one additional vocationa
rehabilitation plan only if the original plan is determned to be
i nappropriate due to one of the follow ng:

H-(A) The enployee's disability has deteriorated to the point where
the worker is unable to neet the physical demands of the first plan.

23(B) The first plan is disrupted due to circunstances beyond the
control of the enpl oyee.

3)}(C) Failure by the enployer to provide tinely service required by
this article and the vocational rehabilitation plan when the plan has
not been conpl et ed.

The cost of the original and the additional plan plus all other
vocational rehabilitation costs shall not exceed the overall cap and
t he counsel or fee cap established in subdivision (c) of Section
139. 5.

(d) Notwi thstanding subdivision (c), an enpl oyee nmay apply to the
rehabilitation unit for approval of a second vocationa
rehabilitation plan which exceeds the overall cap provided for in
subdivision (c) of Section 139.5 if all of the follow ng conditions
are met:
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(1) The enpl oyee has a permanent disability rating of 25 percent
or greater. In reaching this determnation, the rehabilitation unit
shal | consider any treating physicians' reports.

(2) The first plan cannot be conpl eted due to circunstances beyond
the control of the enployee. Those circunstances include the
deterioration of the enployee's disability to the point where the
wor ker cannot neet the requirenments of the first plan.

(3) The rehabilitation unit finds that a second plan is necessary
to provide the enpl oyee the opportunity for suitable gainful
enpl oynent. Approval for circunstances other than a change in the
enpl oyee's disability nmust be based on objective and verifiable facts
pursuant to rules pronulgated by the adm nistrative director.

However, in no case shall the cost solely attributable to the
second pl an exceed the overall cap and the counseling fee cap
contai ned in subdivision (c) of Section 139.5.

(e) Notwithstandi ng subdivision (c), an enpl oyee nay receive a
second vocational rehabilitation plan that exceeds the overall cap
provided for in subdivision (c) of Section 139.5 if the
rehabilitation unit finds that the enpl oyee cannot conplete the plan
because the school or other training facility has closed or the
wor ker has a sudden and unexpected change in disability that renders
the plan i nappropriate or other simlar circunstances.

(f) Notwithstandi ng paragraph (2) of subdivision (a), if a
qualified injured worker returns to nodified or alternative work with
the sane enployer or to work with a different enployer as a result
of direct job placenment assistance and that enpl oynent term nates,
ot her than for cause, within 12 nonths of the date the enpl oyee was
enpl oyed at the nodified or alternative work, and if that work is
unavail able in the | abor market, the enployer shall be Iiable,
subj ect to Section 4642, for additional vocational rehabilitation
services, provided that the enployer's liability for vocationa
rehabilitation services shall termnate if the enpl oyee voluntarily
quits prior to the end of that 12-nonth period. To qualify for
addi ti onal vocational rehabilitation services, the enpl oyee shal
denonstrate an inability to conpete for suitable gainful enpl oynent
with his or her existing skills.

(g) An enployer shall not be liable to provide vocati onal
rehabilitation services at a |location outside the state, unless upon
agreenent of the enployer and the enpl oyee, or a determ nation by the
Di vi sion of Wrkers' Conpensation that those services are nore
cost-effective than simlar services provided in the state.

(Anended by Stats. 1997, C 256 (A B. 237) Effective January 1, 1998.)
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(Repeal ed by Stats. 1997, C. 346 (S.B. 1063). Effective January 1, 1998.)

(Repeal ed by Stats. 1997, C. 346 (S.B. 1063). Effective January 1, 1998.)
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(Repeal ed by Stats. 1997, C. 346 (S.B. 1063). Effective January 1, 1998.)
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CHAPTER 6 - REGULATI ON

(Repeal ed by Stats. 1997, C. 346 (S.B. 1063). Effective January 1, 1998.)
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(Repeal ed by Stats. 1997, C. 346 (S.B. 1063). Effective January 1, 1998.)

8§5401.7. Statement nmust acconpany claimform

The claimformshall contain, promnently stated, the
foll ow ng statenent:

"Any person who nakes or causes to be nmade any know ngly fal se or
fraudulent material statement or material representation for the
pur pose of obtaining or denying workers' conpensation benefits or
paynents is guilty of a felony."

The statements required to be printed or displayed pursuant to
Sections 1871.2 and 1879.2 of the | nsurance Code may, but are not
required to, appear on the claimform

(Arended by Stats. 1997, C 346 (S.B. 1063). Effective January 1, 1998.)
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