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Gakl and, California, Mnday, August 19, 2024

Unknown Ti ne

M5. WONG  Wel conme, everyone. So this is the

Advi sory Conmittee neeting for SCR Senate Bill 606
rul emaki ng, al so known as the enterprise-wide -- sorry --
enterprise-w de and egregi ous rul emaking. And | just want
to make sure you're in the right room

So the purpose of today's neeting is to provide
an opportunity for the public and stakehol ders to provide
their input. And we're just going to provide a really short
background on SB 606. So as nost of you probably know, the
California Senate passed Senate Bill 606, which essentially
adds two additional classifications to the existing
classifications with regard to the Division's citations when
they are issued pursuant to any Title 8 violations. And
that's Title 8 under the California Code of Regul ati ons.

And | believe the -- and in the response --
"1l backtrack -- remnd a little. The Division, in
response, has basically drafted proposed regul atory | anguage
to inplenment the statutes. And the proposed regul atory
| anguage was posted online, along with the information for
t oday' s neeti ng.

Just going to do a really short introduction of
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those of us here representing the Division. And so to ny --
UNI DENTI FI ED:  Left.
M5. WONG Left. Thank you.

To ny left is Ms. Denise Cardoso. She is our
assistant chief counsel for the Northern California Lega
Unit of the Division of Cccupational Safety and Health, or
the Division. And to ny right is Ms. Rachel Brill. She's
the staff counsel with the Legal Unit of the Division. And
| amLisa. |'malso staff counsel for the D vision for the
Legal Unit.

And | just want to review the agenda really
quickly. I -- 1 just want to see, is -- is it possible to
have the agenda on the screen so that people in person and
al so attending online can view the agenda? If not, | wll
hol d back for now for the agenda and |I'Il just go through
t he procedures for sharing comments.

AUTOVATED VO CE: Recording in progress.
M5. WONG It's -- yeah. So we don't have the agenda
yet. So just -- sorry. So -- is that feedback?

Oh, thanks. So sorry about that feedback.

So we will return to the agenda in a nonent
when we do have it up. But for now, | wanted to go through
the procedure for sharing comment. So we will first start
off wth comments for those who are in person and then

switch off to cooments to those who are attendi ng online.
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And so to be fair, we are limting -- or not
l[imting, but we are hoping that only three coments in
person first and then we'll switch off to three online
coments and then we'll just switch back and forth until,
you know, all comments are -- are done for a particular
section that we will be going through pursuant to the
agenda.

So just again, further, sone little details
regarding the procedure. So for those attending in person,
pl ease do cone up to the podium there is a mc, to share
your conments. So, again, three at a tinme. And when you do
share your comments, please provide your nanme and al so the
organi zati on or conpany that you're wth, just for our
records, and then provide your comment.

And pl ease note that the comments wll be typed
up by Ms. Rachel Brill here. So it should be on the screen
when we -- we actually start the comment period. At this
point it seens |like what's on your screen, for those in
person and there is those online, is the agenda, which we'll
review in a second.

So | want to finish off the procedures. So
that's going to be procedures for, you know, providing
coment in person. For those who are comrenting onli ne,
once we have -- finish off with the initial three in-person

coments, we wll then switch off to online conmments.
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Pl ease do raise your hand virtually. And we'll go through
three corments online before we switch back to in-person
coments, again, as stated, until we're done.

So sanme thing with online comments. |f you
don't mnd al so providing your nane and the organi zation and
conpany you're with for our records. And we will go through
each section pursuant to the agenda as you see on your
screen.

Pl ease note that there is a three-mnute limt.
This is only to ensure that everyone present has an
opportunity to be heard. So for those of us in person, |
will be using ny trusty phone as the tinmer. And | wll
di spl ay nmy phone and show the three mnutes so you can see
how much tinme you have left. And | hope it's visible from
the podium We'll try it out later. If it's not visible,
pl ease do tell nme.

But for those online, |I'mhoping that we w |
be also able to share an online tinmer of three mnutes so
t hat you know how nuch tinme you have remaining.

At this point, only with regard to the
procedures, are there any questions? | just want to make
sure that was clear

Any online --

MR BLAND: No, | --
M5. WONG  Yeah.
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MR. BLAND: | -- | don't have a question, but | have
a coment. M understanding, we were having an advisory
comm ttee, not a hearing. And not sonething where -- where
we woul d be -- have an opportunity with the stakeholders to
di scuss as opposed to just testify the issues that are
presented in -- in this.

Am|l -- did | mss sonething? 'Cause this
isn't part of the official rulenmaking record. So it's --
ki nd of sounds like it's being run |li ke a hearing as opposed
to an advisory conmttee. And | just want to nmake sure |
under st ood.

M5. WONG No, we do hear your -- your -- your
coment. So if you do have any comments where you want to
have a di scussi on, maybe we can further discuss, you know,
anongst yoursel ves when you do provide a comment naybe to
share your thoughts, if that's sonmething that works.

M5. CARDOSO It's an -- this is an advisory
commttee, it's not a public hearing.

MR. BLAND: Ckay.

M5. WONG Onh, that answers --

M5. CARDOSO  And, you know, there's four people in

person and you all have m crophones. So -- unless -- if --
if you want -- if Lisa needs you to go to the podium --

M5. WONG  Sorry.

M5. CARDOSO. -- if not, | think we could handle it
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wi t hout having to go to the podi um

MR. BLAND: Thank you

M5. WONG Sorry. That was set up for the comments.
So | was --

M5. CARDOSO But | do appreciate everybody comng in
person. |It's nice to see people post COVID, dressing up,

t he whol e t hing.

UNI DENTI FI ED: | was dressed up.

M5. WONG OCh --

M5. CARDOSO. Mster --

M5. WONG M. Wck.

MS. CARDOSO M. W ck.

MR. WCK: Thank you. Couple questions, or points,
guess. This is a direct -- this is a set of regs under
director's reg. So if you -- | think it would help the

audi ence for you to tell us how that differs from sonething
t hat goes through the standards board procedure so we can
know what' || happen from here.

| do -- also at the standards board neeting on

Thur sday, there were several people who had no idea this reg

was up for today. | only -- I'"mon, | think, alnost every
list served for Cal/OSHA. | never got it. So | think we
need to think about all the people who were not -- who are

not here today, virtually or here, who were not aware.

So that -- that's a -- that's -- 'cause
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these -- these regulations have significance. That's why
we're here in person, and |I'mkind of surprised that people

weren't aware of it who normally are very aware of what goes

on. So --
M5. BRILL: That's interesting because --
M5. WONG Thank you for the feedback.
M5. CARDOSO W -- we --
M5. BRILL: And so --
M5. CARDOSO  Yeah.
M5. BRILL: | don't (indiscernible)

UNI DENTI FI ED: 1t's worKking.

M5. CARDOSO  Ckay.

M5. BRILL: Awesonme. |'m-- we sent this out to the
usual blast list serve that we use for advisory commttees.
And | think you reached out directly to Eric about this, if
"' mrenmenbering. And then he --

MR. WCK: (Indiscernible)

M5. BRILL: Right. So then he forwarded ne your
name, and then | made sure to keep you on the next e-mail
about it.

MR WCK: And -- and | appreciate that. Like I
said, | get alnost everything, but this one | did not and --

M5. CARDOSO  That's concerni ng.

MR WCK: -- | know several others who did not and

were not aware of this going on.
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M5. WONG No, we appreciate the feedback.

M5. CARDOSO.  Yeah.

M5. WONG ' Cause sonetines we're in our world trying
to plan, nake sure that, you know, the public knows about
this. And soit's -- it's nice to have feedback of how that
actually played out.

MR WCK: (Indiscernible) get this? | didn't get

MR BLAND: | -- 1 -- 1 did. And that's how t hese
guys know. And I'Il tell you how | got it because |'m on
the Advisory Commttee. | was appoi nted way back during

Schwar zenegger - -

MR. DONLON: | didn't get it.

MR. BLAND: OCh, you didn't? That's how | -- |
t hought that was the |ist served that | got.

M5. CARDOSO COh, that's not good.

MR BLAND: The direct -- we used to call it the
director's advisory. Wat do you call it now? The Cal/COSHA
advi se -- but you renenber too.

MR. DONLON: | renenber, yeah.

MR. BLAND: Ckay. That's where |I recall getting it,
| think, fromyou, Rachel, | think.

M5. BRILL: Yes, | --

MR. BLAND: Yeah. But | sent it out to sone of our

f ol ks. But not -- I'"'m-- | don't have the universe, and I
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just presuned everybody else got it. | think it was just
tal king and then you called, Eric. Yeah.

MR WCK  Well, | just talked to Cal / OSHA
(indiscernible) so | e-nailed Eric.

MS. CARDCSO  Huh.

M5. BRILL: That is disconcerting 'cause | was -- ny
under standing was that the list | was using was the -- sort
of Iike the overarching "here is the universe of people that
we invite to advisory committees.”" |'mnot sure what --

MR. BLAND: There -- there is alist, at least --
that may be the standards board list. But there is a list
wher e when people go to the neeting, they sign up and they
say "I'minterested in advisory conmttees" or "lI'm
interested in these five subject matters” or I'm-- and so
there's like 20 different lists and dependi ng on the subject
matter. | don't know if we've done that here on the
Division side. That m ght be why their universe is |arger.
But just a thought.

MS. CARDCSO Yeah. Well, we'll look intoit, for
sure. W're expecting a big crowd today so we planned -- we
pl anned for a | arge crowd based on our invitation.

Yes?

MR. JOHNSON: Coul d you do introductions one nore

time because | didn't catch --

MS. CARDOSO.  Sure.
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MR JOHNSON: | didn't catch the nanes.

MS. CARDOSO. |'m Deni se Cardoso. |'m assi stant
chi ef counsel for the Cal/OSHA Legal Unit Northern
Cal i forni a.

M5. WONG OCh, I'm-- oh, I"'mLisa Wwng. |'mstaff
counsel with the Southern California Legal Unit of the
D vision of Occupational Safety and Health.

M5. BRILL: Hi, ny nane is Rachel Brill. 1'malso
staff counsel wth Division. | work out of the

San Francisco district office.

MR. JOHNSON: |I'msorry. Wlat's the |ast nane
agai n?

M5. BRILL: Brill, B, as in "ball," R1-L-L.

MR. JOHNSON: Thank you.

MR. DONLON: | thought you were gonna say B, as in
"Brill."

M5. BRILL: Do you know how often | have to spel
this out?

(Laughi ng)

M5. WONG And so if there's no further comments or
any questions right now, | just wanted to run through the
agenda really quickly. If we can have the agenda back up on
the screen or in the corner for the duration of the -- the
neeti ng.

UNI DENTI FIED: If you could respond to the question

Kennedy Court Reporters, Inc.
800. 231. 2682

16



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

by Director Frank, how that process works. 'Cause weren't
you -- we're much nore used to the standard (indiscernible).
M5. WONG  Yeah, if you can.
M5. BRILL: Is it okay if |I try to explain?

So the -- the regulatory process is hopefully a
bit nore streamined. Wen we do director's regul ations, we
don't have to go through the Cccupational Safety and Heal th
St andards Board hearing process for getting this approved,
but we will have a public hearing on these regul ations.

It'1l just be within the division. It won't involve the
standards board staff.

And now that | have everybody's nanes and
e-mails, you will absolutely get invitations to that. But
the director's regulations are -- they tend to be | ower
nunbers. So you find themat the be -- usually at the
beginning of Title 8, of our sections of Title 8 Al though
there are sone quite at the other end. And those ones
just -- the difference is just that they don't go through
t he standards board.

W work on the text here. W get feedback from
the office of the director. W get feedback from
enforcenent. And then we go through the process just --
just in-house.

M5. CARDOSO  Yeah.
UNI DENTI FI ED: (I ndi scerni bl e)
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M5. BRILL: Onh, I"'mso sorry. |It's the sane
California APA process for rulemaking. W will still have
to go through a 45-day notice period, public hearing.
Potentially there'll be nore notice periods to get comments,
dependi ng on what happens at the first public hearing. And
then we will, in the end, submt rul enmaki ng docunents to the
Oficer of Admnistrative Lawto get their sign-off. And
t hen once they sign off onit, it'll go to the Secretary of
State, et cetera, et cetera, and so forth.

M5. CARDOSO Yeah. And the big difference is -- or
how we like to think about it internally is we have the
adm ni strative regulations, |like these regulations that deal
with penalties, and then we have the technical regulations
that go through RNS, |ike heat, |lead, fall protections.

So -- yeah.

So these are adm nistrative. So that's why
they don't go through research and standards review. And I
don't know if you're famliar with the repeat regul ation.
So that was also a director's regul ation.

M5. WONG Ckay. So if there's nothing further, I'm
just going to run through the agenda really quickly.

So we already started. It's already 10:21, but
we're now within the norning session. And we will be
recei ving conmments pursuant to the outline on the agenda.

And then we'll break at 12: 00 for an hour for |unch and then
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we' Il reconvene and cone back at 1:00 o' clock and end at
3:00 for the afternoon session.

So as you may have noted fromthe agenda, we
are goi ng through each section. Substantive changes are
any, you know, revisions, are additions with regard to the
proposed reqgul atory | anguage to provide an opportunity for
everyone attending to provide coments. And we'll also
have, in the afternoon session, a period for just comrents
on anything that we have not discussed that anyone attending
woul d |i ke to discuss.

So at this point we will start off with any

comments for section 332.4 changes. |[|If we can -- sorry --
at this point have -- yeah.
M5. BRILL: Is that |ledge -- is that readable or

can increase the font size if that would be hel pful.

UNI DENTI FI ED:  Just a little bit.

M5. BRILL: Just alittle bit? Sure. Hold on.

UNI DENTI FI ED: That's great.

M5. WONG So we're going to open it up for conments
with regard to section 332.4. There is -- | just want to
clarify that at -- |I'msure nost of you here know. So any
of the language that is underscored is being proposed as
addi tions and anything that's stricken is being proposed to
be taken out.

And so, again, we're only going through
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substantive changes. So if there's any other changes that
are kind of "he," "she," or changes "he" to "the enpl oyer™
is not included at this tine.

So, again, pursuant to the procedures. |If
anyone here, in person, has any comments, please feel free
to use your mc. | guess you don't have to use the podium
And -- so this is where there's -- if you want sone sort of
order, you can cone to the podi um because -- unless you can,
in person -- see, that's the thing. | don't know who's
going to be first, second, or third.

But we want it to be flexible because there's
only four in-person individuals. So if you want to, anongst
yoursel f, raise your hands -- yeah -- and then just coment.
So, again, this is coment for section 332.4.

M. Blunt (phonetic).

MR. BLAND: So the issue here | see is the -- two.
One is, this applies to every -- all the note -- this is a
change not just for egregious and enterprise. This's for
all citations; right?

M5. WONG  Yes.

MR. BLAND: Ckay. And so the issue | have is the

and. "Cause this just appears to have two potenti al
postings; right? Because it says "shall be posted at or
near the reference site that gives rise to the order and

where notices are customarily” -- | think it should be "or
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where," 'cause that then prescribes two places in -- in --
traditionally, it's been either at the -- at the | ocation.
Lot of times there's not a location to -- decided that the
job's over or site conditions changed and it gets posted
where the enpl oyees can see it, like, on their |abor poster

board or sone place like that, which is customary. So |

think it should be "or" as opposed to "and.

M5. WONG Ckay. Thank you for your comrent. And
anyone in person who would |ike to make anot her comrent?

MR. DONLON: M ke Donlon. |'mhere representing
Construction Enpl oyers Association, United Contractors, Wall
and Ceiling Alliance, and the Northern California Alied
Tr ades.

And, yeah, just hanging on to what Kevin said
is, oftentinmes, in a construction world, the |ocation where
t he acci dent happened is conpletely changed or gone or, you
know, no |onger there.

And the other issue in construction that's so
problematic is that, you know, weather. You can't
necessarily put it where that is, so it often goes where the
postings are in construction, just 'cause that's a dry spot.
And so | think "or" is really inportant for -- for
construction.

M5. WONG Ckay. Thank you for your comment. And --

M5. CARDOSO. But this is --
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UNI DENTI FI ED: Lisa, we do have a (indiscernible).

M5. CARDOSO | -- | -- |1 have a comment. But adding
this where notices to enployees are customarily posted wi ||
hel p you because, |ike, the reasons you' re saying that
oftentinmes the location, you' re no |longer there. But you
want the "or."

MR. DONLON: Yeah, if it's "or" -- if it's "or," it's
very hel pful 'cause that's what we end up doing and --

MR, BLAND: Anyway.

MR. DONLON:  Yeah.

M5. CARDOSO  You do anyways, right --

MR. DONLON:  Yeah.

M5. CARDOSO. -- that was the (indiscernible).

UNI DENTI FI ED HELPER. Ckay. So we do have an online

commenter who's raised their hand to comment.

M5. WONG Sure. | just want to nake sure we go
through three -- any three coments here for in-person
comments. |Is there a third comment?

kay. So if not, we will then --

M5. BRILL: Can | just really quickly -- I -- | want
to make sure | spelled your surnane correctly. Is it --

MR. DONLON: (I ndiscernible)

M5. BRILL: | don't think that's what | heard.

Donl on. Okay. | apologize. | m sheard.

M5. WONG So at this point we'll go on to the online
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commrent s.

UNI DENTI FI ED HELPER: Great. Qur first hand raised

is fromMtch Steiger with CFT.
Mtch, if you have the ability to unnute your
m cr ophone, please go ahead and speak.
M5. WONG |If you're speaking, we don't hear you.
W can't hear --

M5. BRILL: M. Steiger, | believe you' re on nute.

UNI DENTI FI ED: Doesn't sound |i ke anyone --

(1 naudi bl e tal ki ng)

M5. BRILL: Hold on just a second. So |I can hear
M. Steiger on ny conputer audio, which is problematic
because if | say or do anything, there's a bunch of
feedback. |Is there a way --

UNI DENTI FI ED HELPER: M. Steiger, can you -- can you
make your comments again? W made adjustnent here to see if
we can get you |louder in the room

MR. STEIGER: Can you hear ne now?

UNI DENTI FI ED HELPER: W sure can.

MR. STEI GER  Testing. Testing.

UNI DENTI FI ED HELPER: W can. Yes, go ahead.

MR. STEIGER Oh, you can. GCkay. Geat.

Sol -- 1 think we would argue that "and" nakes
nore sense than "or" just because the goal here is to

prevent further injury. And so if it's only where they are
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customarily posted, it's entirely possible that that's
really far away from wherever the violation or condition
was. And especially, you know, in the world of COVID and
| ots of people working renotely, you wouldn't have to, |
think, go too far down that road to think of a | ot of
hypot heticals where if it's where it's custonmarily posted,

t he people who would nost |ikely be exposed to the condition

woul d never -- so, you know, we're just -- it's a posting.
Just do two of 'em It -- it seens like it
woul d make a nuch -- nmke nuch nore sense and it would al so

probably make enforcenent a little bit nore straightforward
rat her than having to figure out which one -- which |ocation
has the posting, trying to talk to the right person, maybe
t here was communi cati on about where it was gonna be posted.
It -- it -- it seens |like there are a |ot of
ways that that could go wong, and it'd be a | ot nore clear
and it would do a nmuch better job of preventing injury if it
was at both pl aces.
M5. WONG Thank you for your comment.
And who's our next conment ?
UNI DENTI FI ED HELPER: Thank you. Yes. W do have
anot her hand raised with Jessie Gewal fromthe UFCD
Jessi e, please unnute your m crophone and go
ahead.

M5. GREWAL: Thank you. Good norning. Can you all
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hear nme?
M5. WONG  Yes.
UNI DENTI FI ED HELPER:  Yes, we can.
M5. GREWAL: Wonderful.

| also just want to echo and support the
comments of Mtch Steiger. There are oftentinmes where a
citation can be posted, say, on an unguarded nachi ne that
m ght not conme into con -- where workers m ght not
physically be on that line, but it is still really inportant
for workers at that worksite to know that there was a
violation and a citation that was issued and an area in
whi ch to avoid the workpl ace and that potential hazard.

And so making sure that notices are posted at
where the hazard is but al so where ot her enpl oyees can
access and read about the hazard is very inportant. W want
to make sure that workers are avoiding areas that are deened
hazar dous, whether they're, like, walking around at a
war ehouse or wal king to and fromdifferent facility
| ocations, that they know that there's a potential hazard
there and to avoid that hazard.

So | just wanted to echo the comments of Mtch
in saying that this could be hel pful to have a nore w de
under st andi ng t hroughout the workpl ace of a hazard and
vi ol ati on.

M5. WONG  Thank you for your conment.
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Do we have a third com-- online conmment?

UNI DENTI FI ED HELPER.  Yes, we do. Onh, actually, no.
The hand went down. Thank you. No -- no further hands at
this tine.

M5. WONG And al though we don't seemto have -- we
didn't have three comments earlier fromin-person attendees,
but in response to the comments that have been nade, are
there any further comrents fromthose attending in person?

M. Bl and.

MR. BLAND: Thank you. And | forgot to say who |
represented. Kevin Bland, representing the California
Fram ng Contractors Associ ation; the Western Steel Council;
and the Residential Contractors Association, both union and
non-uni on entities are nenbers of those.

| -- 1 got to reiterate, there's al nost an
i npossibility sonetinmes. That's why we've had the -- had

the "or" | anguage there in the past. | understand
M. Steiger's point of people working renote. But if
they' re working renote, then they're not even at the
wor ksite and subject to that concern

Nunmber two is we have requirenents already for

postings -- |abor codes, OSHA posters -- where fol ks
traditionally -- and know to go. There are probably sone
exceptions, |ike the speakers pointed out, if you have a

machine in a factory. But that isn't every case. And this
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applies to every single case. And so there's an
i npossibility of conpliance, ability of conpliance here.
And so | want to --

M5. CARDOSO But -- but not always. But where

feasible --
MR. BLAND: But it doesn't say that.
MS. CARDOSO. | know. But if that was added in,

"where feasible" and --
MR. BLAND: | would say "or" because "and" then has
two; right?

M5. CARDOSO But that's a way to ensure that

everyone --
MR BLAND. | -- | --
M5. CARDOSO  Because all -- everybody knows of the
hazar d.

MR. BLAND: Then we have to prove feasibility and
then we're litigating over the posting. The issue is, you
want to make sure enpl oyer -- enployees know what's going
on; right?

Where do enpl oyees go to find out what's going
on with OSHA and safety? They go to our safety board.
Every single enployer in the unit -- in California is
required to have a safety board and a posting for enpl oyees
to go to, to find out what's going on wwth safety and -- and

what their rights are and what things are. That's the nost
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efficient way to notify the -- everyone that's enployed at a
| ocati on.
M5. CARDOSO  Mm hnm
MR. BLAND: The machine -- the machine may be often
an area that no one goes to.
The other thing, this is presum ng that once

they're nmade aware of this, that it's just gonna remain

unguarded or whatever is wong. | find that to be not the
case that often. Maybe it could be if there's -- if it's
contested as to the abatenent or it has to be -- or | wll

say, that's a mnority.

But you still have -- and when you give this
doubl e -- double thing here, if it becones traditional or if
it beconmes -- that then they're gonna know. They go to the

poster board and there's nothing there, they're not gonna be
checki ng anywhere else. But they know to go to the poster
boar d.

So | think having two al so can add confusion
for those you're trying to protect. Because if they know
where to go to find out what's going on and that's where
they go all the tine, that's gonna reach the | argest nunber
of folks.

M5. WONG Thank you for your comment.
And is there any further in-person comments?

Ckay.
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MR JOHNSON: Hi. Steve Johnson with Associ ated
Wor ki ng Contractors of the Bay Area Counti es.

And | agree with Kevin's comments. That is
sonething that is a challenge for construction enpl oyers.
And | just wanted to go on the record as agreeing with --
wi th Kevin. Thank you.

M5. WONG  Thank you, M. Johnson, for your comment.

And - -

UNI DENTI FI ED HELPER: We do have an online comenter.

M5. WONG Yes. And so if there is no further --
yeah -- in-person conments, we're going to nove forward to
online coments. W seemto have, oh, at |east one. |
think M. Steiger.

MR. STEIGER  Yes. Thank you.

Just wanted to add that, you know, one of the
bi g weaknesses of where enpl oyees are customarily posted is
nost of those things don't change that nmuch. So it's things
i ke, you know, your right to file a workers' conp cl aim
you're not -- your right to not be retaliated against for
contacting Cal/OSHA. So it becones this thing that you
don't habitually check every day.

When we' re tal ki ng about an unguarded nachi ne
or sonme sort of violation or condition, especially one that
was SO serious as to give rise to an egregious penalty, this

is really inportant. People really need to know about this
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so that they can keep their fingers or not get hurt on the
job. So |l -- 1 don't think it's an excessive ask to nmake

sure that workers know about this.

And especially if it becones an "or" and it's
al ways novi ng around and there could be m sconmuni cation
about where it was supposed to go. There are a |ot of
different ways that that could go wong, and the end result
coul d be soneone who doesn't know about this violation and
doesn't take the appropriate steps to keep them safe.

W really think that where people's |lives and
safety are at risk, it's that nuch nore inportant that we
really make sure workers know about it. And having two
postings doesn't seemlike too big of an ask to us.

M5. WONG Ckay. Thank you.
MR. STEIGER. OCh, sorry. Mtch Steiger, CFT.
M5. WONG Thank you, M. Steiger, for your conment.

Are there any further online comments?

UNI DENTI FI ED HELPER.  There are no hands rai sed at
this tine.

M5. WONG |I'msorry. Was that -- | didn't hear.

UNI DENTI FI ED HELPER:  There are no hands rai sed at
this tine.

M5. WONG Ckay. So we're going to switch back to

i n- person coments.

| believe, M. Wck, you had a comment ?
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MR WCK: Yes, thank you. Bruce Wck, Housing
Contractors of California.

Mtch just said an egregi ous violation posting
for an egregious violation, and we're gonna tal k about
egregi ous, but think Kevin asked, this applies to all
postings; right?

M5. WONG  Yes.

MR WCK: So that -- that -- that raises it up that
even a single general violation, technically, you' d have to
do sonething like this. So that's part of the question. |If
we were only dealing with egregious violations or only
dealing with serious violations, that m ght be different.

And, you know, if we talk about a particul ar
machi ne guardi ng, nmaybe we coul d focus on that type of
situation 'cause, again, construction and agriculture, by
the time the citation is issued, normally gone or not --
we're not there anynore 'cause we -- we conpl eted what we
were there for.

M5. WONG Thank you for your comment.

Is there any further online -- I"msorry --

I n-person conment s?

Ckay. M. Bl and.

MR. BLAND: Sorry. The one thing that -- just froma
practical standpoint, we start tal king about serious versus

general and all that. So it's like, where is -- you post a
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serious or -- or an IIPP violation that is alleged to have

not been affected; right? That's the allegation. So this

applies to all of "em So there's a lot of details in -- in
this that -- in this broad application.

| think -- there's sone good reason as to
why -- | think, you know, Mtch's point with the guarding.
| get that. |If it's a machine that's at a fixed | ocation
and it's unabated, that -- that is sonething that naybe we

t hi nk about in the context of adding sonething here that
says "with a fixed machi ne that has been all eged to have
been unguarded and has not been abated, then it needs to be
posted at the machine."

Do not -- it should be tagged out and you have
OPUs to tag those out if they're not being fixed; right?
If -- and | know we don't use those very often but, | nean,
there's a | ot of nechanisns to -- that are at the
enforcenment office's disposal here.

But this broad posting and this broad | anguage,
we can conme up with a thousand scenarios, both directions,

t hat make sense and don't make sense. And that's why |

think -- before, we had the idea of options that applied as
opposed to this restrictive "and," and it didn't -- you
didn't have to contenplate every single -- we get into this

so nmuch with these general applications where it nakes it

al nost inpossible to conme up with every situation in here
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and make it so finite unless we start listing, "Okay. These
five types of citations have to be posted at the location if

it's still there" versus -- you know, that's why | think

it's so inportant to have the "or" and have the posting to
have that ability.
M5. WONG Ckay. Thank you for your comment.
One nore in-person comrent, if there are any.
If not, we wll switch off back to any online conments at
this point.
UNI DENTI FI ED HELPER: At this tine there are no hands
rai sed.
M5. WONG Ckay. So we will then nove on to the next
section.
So now we'll nove on to comments for sections
334, subsection f, (f)(1), and (f)(4). And | do note that
is alittle out of order, but the (f)(1) is related to
(f)(4). So, again, our opening up coments for sections
334(f), 334(f)(1), and 334(f)(4). And we'll start off with
i n-person coments.
M. Donovan [sic].
MR. DONLON: M ke Donl on.

M. VWONG Donl on.

MR. DONLON: Yeah, | have several -- just go through
all -- all the way through 1 to 4? So --
UNI DENTIFIED: Can we -- | think we're doing 1 and 4.
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MS. CARDOSO Yes, that's correct.
M5. WONG Yes, 1 and 4. Yeah.
M5. CARDOSO. We're not gonna do 2 -- 2 and 3 right

now. Just 1 and 4 right now.

MR. DONLON: Ch, Ckay. Onh.

UNI DENTI FI ED: (I naudi bl e)

MR. DONLON: Ckay. Cotcha.

M5. WONG  Thank you.

MR. DONLON: | don't have anything, then.

M5. WONG Ch, okay. Sorry. That's M. Donlon.

MS. BRI LL: Donl on.

M5. WONG Donlon. |I'msorry. M ears. | do
apol ogi ze.

So any other in-person comments with regard to

sections 334(f), (f)(1), and (f)(4)~?

kay. So any online comments?
UNI DENTI FI ED HELPER. At this tinme there are none.
M5. WONG Ckay. So we're gonna nove forward to

sections 334(f)(2). And this is regardi ng subsections
(2)(A) through (2)(D).

we' | |

ot her

So we' re gonna open up coments with that.
start off with in-person coments.
And, M. W ck.
MR WCK: "Il -- 1"Il let others coment on couple

parts. | would like to talk about A and C. The word
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"intentionally" is used there. And we have, in construction
anyway, had, in various venues, including an appellate court
ruling, say "intentional” was you -- you did it. | -- |

beli eve we should use the term"willfully" there because the
exanpl e of the appellate court ruling that was in issue is a
HVAC contractor, 800 enpl oyees, m ssed two pernits on one
proj ect.

They do -- they take out thousands of permts a
year. And then one project, they mssed two. And the
appel l ate court said, "Well, that happened so you nust have
intended it." It was not knowingly willful. It was not --
sonebody just nade one m st ake.

So with that kind of use of the word
"intentional" out there, | would prefer, in A and C, we
replaced it with "willful” or "wllfully."

M5. WONG (Ckay. Thank you for your comment.

And are there any further coments in person
for (f)(2)(A) through (D)?

And -- sorry.

MR, JOHNSON: Steve --

M5. WONG M. Johnson. Sorry.

MR. JOHNSON:. Steve Johnson. | -- | sup -- agree
with Bruce's comments on the -- the changing the |Ianguage
from"intentionally" to "willfully."

M5. WONG (Okay. Thank you for your comment.

Kennedy Court Reporters, Inc.
800. 231. 2682

35



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

M. Donl on.
MR. DONLON: M ke Donl on.
Oh (2)(B), there's two issues |

have with that.

One is, you' ve lunped a serious citation in with a repeat

and a willful, which are nuch worse than a serious citation.

So if you have one serious citation, you fal

| under this.

And | think it's -- the second thing is, it's not really

cl ear what exactly the violations per 100 enpl oyees applies

to, if it's the whole statenent or if it's j
and regulatory. So | would reconmend breaki

t hr ee subsecti on.

ust the general

ng that up into

And what | was thinking was enpl oyer has a

hi story of one -- one or nore repeat or willful violations

or nore than ten serious violations per hundred enpl oyees or

nore than 20 general violations for hundred
just throwi ng a nunber out there. W could

di scussi on.

enpl oyees. |I'm

-- that's up for

But, you know, if you have three subsections, |

think it just would make that really clear

M5. BRILL: Can | ask you to repeat yourself so I can

capture that accurate. | had one -- one or
or wllful.

Oh, thank you

nore for repeat

M5. WONG And -- and while this is going on, just

for everyone attending online and in person,

If there's any
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subst antive changes or changes that you would like to
recommend, please go slowy because we do want to capture
everything, all your comments. Thank you.

And we're finishing off the coment from
M . Donl on.

kay. Thank you. And, M. Donlon, do you have
any further with regard to your comment ?

MR. DONLON:  No, |'m done.

M5. WONG Ckay. So is a third comment -- in-person
comment? And again, this is for sections 334(f)(2), A
through D, as in "dog."

MR. BLAND: So -- yes, Kevin Bland again.

Under C, | think we touched on that

“intentionally" should be "willfully," based on the

statenent said. And also it says, "Are refusing to conply

wth the act act.” W don't have an act, we have -- that's
a federal |anguage. And so that should be the -- deleted
t here.

The other issue is, this term"affect" --
what's that? Ch, yeah. Yeah.
This term"effective" and "operative." W see

t housands of these a year for allegations that the II1PP is

not effective or operative. So | feel |ike that needs to be
del eted 'cause the -- think the intent here was soneone that
just doesn't have an Il PP at all is an issue. So wthout --
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for failing to maintain an injury and illness prevention
program That's pretty -- pretty big deal

But effectiveness is always argued back and
forth. So that woul d nmake al nost every one of these serious
egregious if the allegation is included in just effect and
operati ve.

M5. WONG  Thank you.

MR BLAND: | -- 1 don't really think soneone --
well, I think -- also, I'll just add on to M ke Donl on's,
just where the nunbers canme up with on 1, 10, and 20.
Because 20 was the stated nunber in there regardi ng general.
And so we just reduced it at intervals that seened to
make -- nmake sense there.

M5. WONG Thank you for your comment.

So now that we've had three in-person coments,
we'd like to switch off to online comments, if there are
any.

UNI DENTI FI ED HELPER. There are. Mtch Steiger with
CFT has his hand rai sed.

Go ahead, Mtch.

MR, STEI GER. Thank you. Just wanted to make ki nd of
a broad comment about all of these, which is that for all of
them the first bar to clear is that this be a willfu
viol ati on, which as we know, are vanishingly rare. | think

when we were researching this while doing the bill, there
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were sonething like three a year. I1t's probably nore now
that we're out of COVID, but I'msure it's still a very |ow
nunber. So this is a very small universe of people.

So we would argue that it nakes sense to cast
a -- what may sound like a -- nmay | ook |like a wi der net on
first glance, but also always keep in mnd that this is a
really small nunber of people that we're considering for
this add -- this new class of violation.

And so -- for exanple, |Iike not having an
effective and operative IIPP, it is sonmething that |ots of
enpl oyers probably would be guilty of if you just showed up
and started checking out their IIPP. But this is not al
enpl oyers, this isn't everyone, this is just those of you
who have cleared the bar for a wllful, which is a very hard
thing to do. Cal/OSHA doesn't do very many of these.

But there's still sonething additional there.
So that's the point that we just wanted to stress. And
hope -- hopefully that perspective can kind of guide our
anal ysis of this entire section.

M5. WONG Thank you for your comment, M. Steiger.

Any ot her online comments?

UNI DENTI FI ED HELPER.  There are no ot her online
comments at this tine.
M5. WONG Ckay. So we're gonna switch back to

I n-person conments.
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And, M. W cKk.

MR WCK: Yeah. | just wanted to nmake a quick
coment so you know -- kind of Iike Mtch's cormment for the
overall tenor that, in construction, we all go -- nostly go

t hrough pre-qualification process. And soneone who is
| ooki ng at us can | ook at our permanent OSHA history on the
website. And they can see if we were cited for sonething.

And even if the final resolution, final order
was different, they still can see we're cited for it. And
soneone could say, "Well, you were cited for an egregious,"”
even if you wound up not being that -- you know, that not
bei ng hel d.

So we have -- you know, equal -- pre-qualifying
is like you' re -- you know, the standard you have to have
ot herwi se you can't bid the job. So that's part of why
we're, on the construction side, so significant about what
Is issued as a citation. Because even if it's proven to be
incorrect, it's still on our history forever.

M5. WONG Ckay. Thank you for your comment.
M. Donl on.
MR. DONLON: M ke Donl on.

The other thing is, for us, there's really --
nmean, we want you to nail the egregious violators. W -- we
represent people that really try hard. W don't want our

clients that are really trying hard to get mxed up in this.
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So we're trying to set that bar just a little bit higher on
that, you know, where serious isn't lunped in there wth,
you know, willful and repeats, which are nmuch worse than a
serious violation. And so that's really what we're trying
to do, is make sure this really ends up applying to the

wor st enpl oyers.

M5. CARDOSO And you have to renenber, this is
willful-plus. So they first have to neet the wllful
standard to even be considered for an egregious. So it's
not a serious. You're starting with a willful. It's

willful plus A through --

M5. WONG G

M5. CARDOSO -- G A plus one of these additiona
factors.

MR. DONLON: It's willful plus one serious citation,

which -- and they're -- you know - -
MS. CARDOSO No, that one serious citation has to be

willful.

(I naudi bl e tal ki ng)

M5. CARDOSO Well, the original -- to even get and
to under -- like, to get here, we have to be contenplating a

willful wviolation,
MR. DONLON: Right. You have to be (indiscernible) a
wi Il ful violation and you' re thinking about goi ng egregious

on.
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MS. CARDCSO Right.

MR. DONLON: So if it's already a willful and | have
one serious violation, a single serious violation on ny
record, then it becomes egregious. And | think that's
just -- you know, | think there should be nore than that.

M5. WONG Understood. Thank you for your conment.

M. Bland, you're the third, | believe,
i n- person coment .

MR. BLAND: Thank you. Kevin Bl and agai n.

Kind of going on M ke Donlon's thing. Watever

we land in on B, it's still the way it's witten is highly
confusing. As you can tell -- | nean, we have sone
reasonable mnds in here. But is it one or nore -- one or

nore serious repeat willful per 100 enpl oyees, the way this
is witten, or does it only apply to the 20? | think that
needs to be vetted out of this.

And | think, to his point -- we understand

we're inawllful already. Gkay? So you got a willful

violation here. And then if one of these -- and so any one
of these -- so | think it's really inportant. Because if
we're going fromw llful to egregious -- egregious, ny

understanding's, worse than willful; right? So we have to
take that part serious.
Now, as M chael said, obviously, we want bad

actors to be nailed. There's no question there. But sone
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of these rope in non-bad-actors if this |anguage isn't
identified and tightened well. And | knowthis is -- in
each one of -- each one of these sentences stand al one
‘cause it doesn't have to be two or nore or four or nore of
these things. It's only any one all the way through --
what? -- G or sonethi ng?

M5. WONG Yes. G

MR. BLAND: And so -- | think it's five or six.
don't know. I|I'mglad this isn't a test of the al phabet.

But the six different things, six different

possibilities, the one of which, under B, is an issue. And

then this "intentionally" versus "wllful" that -- that
needs to really be addressed. | don't think it's losing the
vigor it has. And it still gives -- gives you the
one-in-six chance of being egregious. But I -- | think we

do need to tighten -- tighten that up.

M5. WONG Ckay. Understood. Thank you for the
comment, M. Bl and.

| believe we can then nove on to online

coments, if we have any at this tine.

UNI DENTI FI ED HELPER We do. We have M. Fred Walter
who raised his hand and is ready to nake his coment.

MR. WALTER. Hi. Thank you for having ne. |I'mwth
Conn Maciel Carey, not representing as many clients today as

Kevin. Although | agree with what Kevin's had to say.
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My question is as to sub B, "history of one or
nore or nore than 20 general or requlatory violations per
100 enployees.” | think you need to put atinme [imt on
that. As we know, establishnment search |lists every citation
a -- a conpany gets fromthe begi nning of the Federal Act.
And that's getting to be a lot.

So | think you have to put sone perspective on
that. 'Cause it's nuch easier to say, "Ckay. |'mnot gonna
fight a general that | otherwse would fight if it was
serious. I'll just take ny lunps and go away." And that
becones sonet hing on your record.

This skews the characterization of an enpl oyer
if you have nore than 20 generals or regulatory in your
history. And the older -- the longer you' re in existence,
the nore likely you are to have 20 generals or regul atories.

So there.

M5. WONG  Thank you for your comment.

M5. CARDOSO Yeah. H. H, Fred Walter, this is
Deni se Cardoso. N ce to hear you

MR WALTER Hi.

M5. CARDOSO There is a five-year | ook-back period.
Simlar to the repeat regulation. So we |ook back five
years and that's in the proposed text.

M5. WONG That will --

MR. WALTER:. What is that -- where is that --
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M5. WONG -- will have -- section for section

(3)(F) --
M5. CARDOSO. Oh, wait. | think Fred was --
M5. WONG Oh, (g)(3). DidIl say F?
Ch, | -- actually, I think it's not (g)(3),
it's actually -- yeah.

M5. CARDOSO  Yeah.

M5. WONG It's actually (f)(3). W wll have an
opportunity for you to comrent on that. But if you want to
review that, that does provide the five-year | ook-back
period in response to your comrent, M. Wilter.

s there any other online coments?

UNI DENTI FI ED HELPER. There are. W currently have
two hands raised, the first of which is Jessie Gewal from
UFCW

M5. GREWAL: Thank you. | appreciate being all owed
to make conment agai n.

| just wanted to respond to the comrents
related to (2)(B) and having a history of one or nore
serious repeat or willful violations. | am-- 1| think it's
inportant to look at this, |like the Cal/OSHA staff has
mentioned, in its totality.

These are |l ooking at willful violations and
maki ng sure that -- | nean, in a five-year |ook-back, it is

pretty serious to have a history of either a serious repeat
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or wllful violation or in totality wwth all these other
factors as well too.
These are sone of the nore serious and
egregi ous violations that we are |ooking at and honi ng down
into the -- these requirenents. So | think that's really
inmportant to | ook back, especially within that five-year
period, to see what has the enployer's behavi or been
regardi ng addressing serious repeat and willful violations.
So | think to the cooments that the -- the
fol ks are making in person, this does separate out who is
sone of the nore egregious actors fromthose that are trying
to conply with the law. So willful is a very high standard.
| think we need to go back to what is a willful standard,
and that is very high in order to neet that bar. And so
| ooking to see if they had a serious or repeat or wllful
violation is really inportant wwthin that worksite.
M5. WONG  Thank you for your comment.
Any ot her online conments?
UNI DENTI FI ED HELPER: Yes, we have Mtch Steiger has
al so rai sed his hand.
Mtch, go ahead.
MR. STEI GER. Thank you.
Just really wanted to al so agree w th what
Jessie said about this section and the inportance of

preserving it. W would really enphasize the need to not
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weaken that. That 20 violations, even regulatory or general
ones, per hundred enployees, that's -- that's quite a fewto
go back to. | think Bruce nentioned an HVAC contract with

800 enpl oyees. That would be 160 violations. That's a |ot.

Like, there's a -- there's a problem Even if
they are general or regulatory. Once you get to that
anmount, that's probably snoke where there's fire if you | ook
alittle bit nore closely. So we think this section makes
sense and it should be kept -- kept strong.

M5. WONG  Thank you for your conment.

Do you have any further online conments?

UNI DENTI FI ED HELPER. We do. W have two additi onal
hands raised. The first of which is Sanuel Rose from
Conn Maciel Carey, LLP

M. Rose, please go ahead.

MR. ROSE: Good norning, everyone. Thanks for the
opportunity to make a conment.

To Kevin and Bruce's point, on (2)(B), if
there's sonme anbi guity about whether the serious repeat or
willful violation has to be a final order or just have been
i ssued one of those citations. And I think that the section
needs to be clarified about whether these are final order
seriouses or just being issued a serious citation at any
point in the last five years.

M5. WONG Al right. Thank you for your comment.
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| do understand there's one nore online
coment. But to fair, | think that was already three, so
we're going to switch back. ©Ch. Ch, okay.

M5. BRILL: Are you guys all okay with Kevin
(i ndiscernible) for you? Ckay.

M5. WONG | know --

M5. BRILL: Very denocratic --

MR. BLAND: Bruce says no, but..

(I naudi bl e tal ki ng)

M5. WONG  Yeah, it --

UNI DENTI FI ED:  Yes.

M5. WONG And just really quickly, sorry to put a
spotlight on you, sir, in the back, are you attending the --
t he neeting?

UNI DENTI FI ED: | am (i ndi scerni bl e).

M5. BRILL: Oh.

M5. WONG Ch, okay. Ckay.

(1 naudi bl e tal ki ng)

M5. WONG Ch, okay. Just wanted to make sure.

' Cause you can sit up front if you'd liKke.
So | -- | apologize for that.
BRI LL: There's enough --
CARDOSO  There's so nmuch room
BRILL: -- seats at the table.

55 5

WONG  You get your own mic.
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kay. So -- so sorry about that interruption.
But it seens like it's okay by the in-person participants
that we nove on to the fourth online conment.

UNI DENTI FI ED HELPER: W do have anot her hand rai sed.
And | hope | get this right. It's Lisa Baiocchi.

M5. BAIOCCHI : That was pretty good. |It's Baiocchi.
But thank you.

UNI DENTI FI ED HELPER:  Ckay.

M5. BAIOCCHI : This is Lisa Baiocchi with the
Principal Firm And thanks to the folks in the roomfor
letting ne junp the I|ine.

| just wanted to kind of iterate what sone of
t he other comments have been on subsection (2)(B) here. |
under st and, you know, 20 regulatory or general violations --
you know, that's a lot. But one serious citation is not, as
|"msure many folks in the roomand online can attest -- you
know, enployers receive, sonetines, nultiple serious
citations over a course of several years. And it doesn't
make them a bad actor; it just neans that under certain
ci rcunstances or -- and they could be conpletely different
circunstances than what is being | ooked at here for in a
wi || ful egregious citation.

So if you can have a serious citation for a
conpletely unrelated matter and it puts you potentially in

this bucket. So |I feel like the issue of having one serious
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citation, it's gonna put far too many enployers in this

category. And | -- | think that there should probably be a

hi gher bar, at least with regard to serious citations.
Thank you.

M5. CARDOSO Hi, Lisa. It's Denise. Wat do you
reconmend? Two or nore?

MS. BAI OCCHI : | mean, honestly, | -- 1 think it
needs to be nore than that. Because we're not tal king just
serious accident related, we're talking serious. So, you
know, if you've got, you know, five serious accident-related
citations on your record, okay. That's one thing. But if
you have five serious citations, | do think that's a
di fferent thing.

There are a lot of different types of citations
t hat can be issued, you know, fromguarding to fal
protection, to IIPP, to heat illness. And so, you know,
| -- | nean, | -- | guess -- | hate to throw a nunber out,
but 1'd say, you know, you need at |least five or nore. And
then are we differentiating between serious and serious
accident related? | think that's another thing that you
woul d need to | ook at.

M5. WONG Ckay. Thank you for your comment.

Any further online corments at this nonent?

UNI DENTI FI ED HELPER® We do. W have anot her hand
rai sed by M. Andrew Sonmer.
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M. Sommer, please go ahead.

MR. SOMMVER: Good norning. Andrew Sommer with Fisher
Philli ps.

| nmean, | think, you know, |I'm echoing, you
know, many of the concerns that are raised already. But the
way this is drafted with so many different elenents that, on
their own, can give rise to an egregious violation, it
essentially -- it's giving fertile territory for litigation
before the Appeal s Board.

There's a trenendous |lack of clarity about what
each prong neans and howit's drafted. |It's essentially
creating an egregious violation for a wllful violation.
These additional elenents, in a way, are becom ng
superfluous, the way they're drafted, and they're
over | appi ng.

And so | think it's really incunbent upon al
of us, collectively, to develop clarity and to nmake this
truly an egregi ous violation. An unusual situation, such as
Li sa pointing out, that would support, legitimately, an
egregi ous violation.

M5. WONG Ckay. Thank you for your comment.

W already -- | think that was the fifth online
comment. Just want to switch back to nmake sure there's no
further -- okay. So there are in-person conments.

So M. Wck first.
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MR WCK:  Yeah, I'll speak for nyself. The -- this
is a-- atough issue. W understand. And this is why |
appreciate this where we can go back and forth. | greatly
appreci ate because we want to do the right thing.

My nenbers hate conpeting with egregi ous, bad
enpl oyers. They drive by and there's no fall protection on
a jobsite. And we don't like that. That's a problem
So -- but the difference between -- it has been said before,
serious versus a repeat or a wllful, that's a big
difference. So | really think repeat or willful should be
in the sanme category.

And I wll say, again, not -- | think it's part
of this conversation. WIIful is a high bar. An -- a
contractor can have 25 superintendents doing jobs and just
one of them can nake a -- a bad, wong choice, and that can
be a willful violation. And on -- we're liable for that
citation, but that isn't that enployer all the way through.
And t hat enpl oyer's gonna be stuck with that.

So | think we need to understand, sonetines you
can have a superintendent that does sonething you just go
"oh, ny gosh" and fire themand all those kind of things.

So differentiating between repeat willful on the one hand
serious -- | think those just have to be your categories.

Thank you.

M5. WONG  Thank you.
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M. Donl on?
MR. DONLON: M ke Donl on.
| represent, through ny association, sone of
the | argest union contractors in the state. In addition to
havi ng a bunch of superintendents, they have a whol e bunch
of subcontractors under themtoo. And if one of those

subcontractors nessed up, they're probably gonna get a

mul ti-enployer citation on that, you know, and -- and so
that -- you know, they -- a lot of 'em do have one serious
citation on their record because of -- of a m stake a

subcontractor nade or just an obscure incident where they
had to fire a superintendent for doing sonething real dunb.
But these are, you know, |arge enployers. One
serious for a very large enployer is -- is, you know, not
much. So | -- | really think we need to split it out and
have that nunber a little higher.
M5. WONG Ckay. Thank you for your comment.
M. Bl and?
MR. BLAND: Yeah. Not to keep reiterating, but |
think M. Sonmmer nmade a very good point of that, basically,
W thout tightening this up, every willful is going to be

considered egregious. And this is supposed to be anot her

category |l evel worse than willful, is ny understanding,
and -- and what cones wth that.
And so -- then back to B -- | know we're
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spending a lot of tinme on the nunbers here. One big
clarifying point would be, does that nean per 100 enploy --
hundred enpl oyees for everything or just for the general s?
‘Cause | think Mtch -- Mtch and | don't always agree on

t hi ngs, but we -- you know, we would agree that per -- if
it's per 100, 20 -- that's -- that's the nunber. That's why
you haven't heard us argue about that either.

But when it comes to the nunber of serious, |
think that needs to be entered in here because -- and | know
we're primarily sitting in -- inside here dealing with a I ot
of construction that's a large part, | know it goes outside
of that. But if you have, you know, two, 3,000 carpenters
in the field, you know, fram ng houses, it isn't difficult
to end up with one or two serious in a five-year period.
Even the best contractor, that can happen.

And -- and so | think we got to clarify what's
the per 100 nean. Does it nean for each one of these
categories? Wich then -- and then if we get to there, |
don't think there's an argunent on willful, the nunber were
willful and repeat or the nunber for a hundred -- excuse
me -- nunber for generals.

There is, it sounds like, a little bit of a
di vide on the nunber for serious and if it's five or ten.
Five -- | think we could probably live wth 5 per 100, but |

don't want to speak for everybody. Yeah. But at |east ny
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constituency could live with 5 per 100. That would tighten
this up.

| don't want us to lose track -- also, | know
it's a five-year |ook-back when -- when doing this, but we
do want to nmake sure that -- and | think this nmay have
been -- | can't renenber if this was Fred or -- or Lisa that
brought this up, or maybe it was Andrew. That -- the issue
wi th | ooki ng back at the history.

The history needs to be finalized because
they're just allegations until they're finalized. So you

can't just go into history and say, "Ch, in the last five

years they've got five serious in -- in litigation that
haven't been decided.” So it has to be final orders. W
want to make sure that's clear in the -- in the text here.

M5. WONG  Understood. Ckay. Thank you for your
conment .

And we want to -- that was three comments in
person, so |'mjust gonna go back to see if there's any
online coments at this tine.

UNI DENTI FI ED HELPER: At this tinme we have no hands
rai sed.

M5. WONG COkay. And so it seens like we're -- okay.

MR. BLAND: | have one nore. Under D, taken as a
whol e, anounts to clear bad faith. | think we coul d use

sone defining factors in that. Wat is -- what do [sic] we
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considering bad faith. |Is -- again, we're tal king about

W llfuls here. Is willful alone bad faith just
automatically become bad faith? |If you're issuing a willful
and then it becones egregi ous because that's bad faith.

So in the performance of their duties to
conply, does that nmean no IIPP? This -- this thing is ripe
for a lot of anbiguity here 'cause | -- | -- that. 1In and
of itself, what does it nean, "bad faith"?

M5. WONG Ckay. |Is there any further -- | think we
have one nore -- yeah. M. Johnson?
MR JOHNSON: Yeah. Steve Johnson.

| -- | agree with Kevin. | -- 1 -- if you --
if you have a carpool of Cal/OSHA inspectors, | think
there's gonna be three for four different opinions on -- on
what bad faith is.

MR. BLAND: There's only two in the car.

MR, JOHANSON: But | -- | think, you know, one thing
enpl oyers really need is clarity in the |anguage.

M5. WONG Ckay. Thank you for your comment.

And given that we had sone three in-person
comments, | want to -- we wanted to see if there's any
online coments in response.

UNI DENTI FI ED HELPER.  Currently no online conmenters.
M5. WONG Ckay. So seens like we will now nove

forward to the next sections for comment. And that is
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sections 334(f)(2)(E), as in "Edward," through (G, as in
" God. "

So we'll open this up for cooments for those in
person -- or attending in person.

Oh, it's M. Donl on.

MR. DONLON: M ke Donl on.

The Labor Code had two sections dealing with
enpl oyer history. And that's why |I think -- where two
sections got put in here. But this is both redundant with B

and conflicting wwth B. 'Cause they're both tal king about

citation history. And so that's -- | -- | see that -- you
know, | think we just -- if we do a good job witing B,
don't know that we even need EE 'Cause | -- they do tend to

have a major conflict in how you' re cal cul ating that
enpl oyer's citation history.
M5. WONG Ckay. Thank you for that comment.
Any further in-person comments?
MR. BLAND: Hi. Kevin Bl and again.
| -- | agree with Mchael Donlon. | think if
we get B nailed down, we don't need E. Needs to be just
deleted. And then if we go to F, "The violations resulted
in worker fatalities, worksite catastrophe, or five or nore
injury." Wat is "resulted in" caused -- that needs -- that
needs to be a causal connection between the violation and

the fatality, catastrophe, or five or nore injuries.
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Because just "resulted in" is a little vague.
It doesn't even answer the question what is resulted in.
There's -- what's the connection with the serious and those
fatalities or the catastrophe or the five or nore injuries?
| think that's just maybe a drafting slip there. 'Cause |
think there needs to be a causal connection, just |ike an
acci dent rel ated.
M5. WONG Ckay. Thank you for that comment.
Ch, M. Wck?
MR. WCK: Bruce W ck.
| agree with Mke -- and -- and Kevin on those
two comments. On G | think we need sone size paraneters
here because if you have a crew of five or ten at the

wor ksite, one injury says you've blown the ten percent. So

| -- | think sone people have said 10 percent -- or |'ve
tried to work these things -- like 10 percent, if you have
100 or nore enployees or -- we need to have a way of saying,

if you have | ess than a hundred enpl oyees, one injury or
ill ness doesn't bring you into this.
M5. WONG Ckay. Understood. Thank you for your
conmment .
| want to nove on -- or we'll nove on to any
online coments at this point. Again, it is for subsections
F -- oops.

UNI DENTI FI ED HELPER: At this tine there are no hands
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rai sed online.
M5. WONG Ch. Oh, sorry. Thank you.

So if there are no further comments for
subsections E through G we'll nove on to the next sections
for cooments. And so that will be sections -- sorry. It's
just section 334(f)(3).

So we'll start with in-person coments. |If
there are any. So (f)(3) -- sorry. If -- if we can just
put on the screen so everyone can see where (f)(3) is.

Oh, yeah. Sorry.

M5. BRILL: It -- it is on screen.

M5. WONG It's already on screen.

M5. BRILL: | can highlight it nore, but --

(I naudi bl e tal ki ng)

M5. BRILL: Nah, that's (f)(3).

UNI DENTI FI ED:  (F)(3).

M5. BRILL: Sorry. | knowthere's a lot.

(1 naudi bl e tal ki ng)

UNI DENTI FI ED:  Mm hmm

M5. WONG It's |ower case "f" and then "3."
Ch, M. Johnson?

MR. JOHNSON: Yeah, hi. Steve Johnson.

The -- the problem| see with -- with, you
know, based on conduct occurring within the -- the --

with -- within five years, who -- who decides on what that
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conduct is and how is that conduct defined? There's really
no criteria for -- for conduct. Just seens |ike the --
it -- it's fairly unclear to ne. And | know it would be the
Di vi si on deci ding what that conduct is; the particul ar
i nspector, could be their opinion about good conduct or bad
conduct. And | just think that has sone probl ens.

M5. WONG  Understood. Thank you for the coment.

| -- oh, M. Bland?

MR. BLAND: Yes, thank you.

Al ong those sane |ines, and does this nean that
this erodes the -- the six-nonth statute of limtation that
is in the Labor Code? Because right now we can't cite for
conduct unless it's during that -- you know, you have siXx
nmonths to issue that citation. Now we're going back five

years of, quote-unquote, "conduct" where, in their interview

soneone says, "Well, five years ago they did the sane
thing." Well, what evidence is it? |Is that just enough?
So |l think that -- that -- the word -- the term

"“conduct" is major. And the five years, what that does to
the investigatory powers of the governnent in -- inthis
case.
M5. WONG Ckay. Understood. Thank you, M. Bl and.
M. Wck?
MR WCK: Bruce Wck.

" m wondering, as Denise said before, this
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is -- thisis -- kind of cones after the fact of five years
that maybe this five years should go in two and -- and ki nd
of say the criteria, you know, the citation for an egregi ous
vi ol ation shall be based on any of the follow ng subsections
or -- fromfive years prior to this violation.

M5. WONG Just wanted to see if we understood that.
s that correct as you're seeing -- Ms. Brill typed it up?
When you were referring to two, are you referring to (f)(2)?

MR WCK (F)(2), yes.

M5. WONG  Ckay.

MR WCK That the criteria listed, it seens, is
what you're wanting to say any of those things happening in
the previous five years, that's the conduct.

M5. WONG  Yes.

MR WCK: |Is those specific criteria.

M5. WONG  Yes.

MR WCK: So if we could get rid of the word
“conduct" maybe and just go to those -- what's listed in A
t hrough G

M5. WONG Understood. That's in response,
M. Bland's concern. It wasn't just any conduct, it is
specific to --

MR WCK It's specific -- yeah.

M5. WONG Yes. But M. Wck --

MR W CK: It seens |ike our intent here is the
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five-year limt, which is good -- which is -- seens right
but, yeah, nake it specific to the criteria A through G
M5. WONG Understood. Ckay. Thank you, M. Wck.
And | think we've had, already, three in-person
comments. So we'll nove on to three online comments, if
there are any.

UNI DENTI FI ED HELPER: W di d have a hand rai sed, but
it's been lowered. So there are no online comments at this
tinme.

M5. WONG Ckay. And just wanted to nmake sure, we
are now receiving comments for section 334(f)(3). So seens
i ke we now have an in-person coment for M. Donl on.

MR. DONLON: M ke Donl on.

| think sonething that Kevin nentioned earlier,
it's got to be clear -- 'cause sone of these criteria are
citations that they have been a final order, not just
accusations to be counted within that five-year period. You
know, 'cause otherw se, you know, | -- it just -- they're
not actually proven. So...

M5. CARDOSO. That's what four does. It's the sane
as the repeat --

MR. DONLON: Right.

M5. CARDOSO -- regul ation.

MR. DONLON: We found that earlier when we were
t al ki ng.
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M5. WONG  Thank you, M. Donlon, for your comment.
Any further in-person comments at this point in
time for section 334(f)(3)?
kay. It seens |like there is none. And | just
want to confirm there's no online comments at this tine; is
t hat correct?

UNI DENTI FI ED HELPER: Correct. No online hands.

M5. WONG And thank you. So we're gonna nove on to
comments for sections 334(g), as in "good," 334(g), again,
"good," subsection 1. And also 2 at this tine.

MR. BLAND: | think you skipped over 4.

M5. CARDOSO We were supposed to be commenting on 4
earlier when we tal ked about --

MR. BLAND: W kept repeating 3, so -- all right.

M5. WONG  Oh, okay.

MR. BLAND: | was waiting until you said 4. 1'll do

M5. WONG No. Appreciate it. However, we did open
up for comrents for 334(f)(4) earlier. But do you have a
comment ?

M5. CARDOSO Do you have a coment on 47

MR BLAND: On 4.

M5. CARDOSO  Sorry, you m ssed your chance.

(Laughi ng)

M5. CARDOSO  You even cane in person.
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MR. BLAND: And so ny issue with Gis 4. And so --

M5. WONG  Ckay.

MR. BLAND: Kevin Bl and.

| -- I just -- this says the "citation for an
egregious violation shall remain in effect for a period of
five years." Wat does "remain in effect” nean? Wat does
that -- | nean, you can have a repeat egregious? Does it
nmean anyt hing deci ded after that's egregious if you have a
citation? What does that nean? That's a question rather
than a comment howto fix it '"cause | need -- | can't figure
out exactly what --

M5. WONG |'msorry. Can you repeat your question
agai n?

MR. BLAND: So it says, "A citation for egregious
violation shall remain in effect for a period of five years
fromthe latest of the date of the final order affirmng the
citation, or the date the citation becones final by
operation of law"

So in other words, you have a serious. You got
the order. It -- it's done. Five years, it stays in
effect. Wat does "stays in effect" nean?

M5. WONG | -- if, you know, everyone el se can chine
in, but then this is regarding egregious violations. And so
if you ook at (f)(2) -- | believe it's (f)(2) or (f)(1).

| f you have a prior egregious, it can be a basis for another
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egr egi ous.

So | think this is actually referring to that
prior egregious violation. And so it specifies a citation
for an egregious violation. So it remains in effect for,
you know, whatever purposes in relation to an egregious. So
it'"s not inrelation to any other violations.

MR. BLAND: Ckay. Al right.
M5. CARDOSO So you can have a willful, and then if

you have a prior egregious.

MR. BLAND: They're both different categories. | get
t hat .

M5. CARDOSO  So you have an egregious within the
past five years and then enployer gets willful. That
Wi llful's now an egregious. And then if the will -- if the

enpl oyer has an egregious within the |ast five years froma
final order or when it becones final by operation of |aw,
t hat conduct, which I know you had issues with that word

“conduct," the conduct could, you know -- | nean, but if
it's an egregious, it would neet that.

W woul d be under (f)(1). So it's nore -- it's
automatic. There's no thinking involved. It's a wllful
plus a prior final egregious.

M5. WONG  Yeah, it's --
M5. CARDOSO After five years, it goes away.

M5. WONG  Yeah.
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M5. CARDOSO. So then there has to be the criteria.

MR. BLAND: So maybe a thing to consider for cleaner
grafting -- cleaner drafting, instead of 1 referring to 4,
why don't you just say what you want in 4 -- in -- in 1.

"The enpl oyer has a prior egregious violation by operation

of law or final order within the last five years."” So that
woul d be sonething -- so then it's clear as you' re going
t hrough these -- 'cause going back and forth, that -- you

know, and | haven't done this very long so I'ma little new
at it so | got confused. But --

M5. WONG  Understood. Understood. But just as a --
a quick point, the |anguage is taken, obviously, fromthe
statutory | anguage that came out of SB 606. And so (f)(1)
is really interpretation of the overall statutes and -- so
at this point (f)(4) --

MR. BLAND: But wouldn't that still interpret the
statute if the statute --

M5. WONG  Under st ood.

MR. BLAND: -- says five years, nmake it -- we have --
we do a better job of crafting regulatory |anguage than --
"' mgonna go out on a linb -- than the Senate or the
assenbly does nost of the time. So if we can clear up and
still keep their intent, that would be hel pful.

M5. WONG  Ckay.

MS. CARDOSO. That's our --
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MS5. WONG  Under st ood.

M5. CARDOSO -- our purpose -- that's what we're

here to do --

MR. BLAND: Yeah.

M5. CARDOSO -- is inplenent the statute.
MR. BLAND: Yeah.
\%S)

WONG.  Yes. kay. Thank you for that comment.

And | believe -- | just want to see if there's

any further in-person coments?

And that's -- | -- we went out of order a

little. And that is for section 334(f)(4), since we kind of

returned back to coments for (f)(4).

Seens |ike there's no in-person comments, but |

wanted to provide an opportunity for any response from
online coments.

UNI DENTI FI ED HELPER: W do have an online hand
rai sed. Megan Shaked --

M5. WONG  Ckay.

UNI DENTI FI ED HELPER:  -- has rai sed her hand.
Shaked? Not sure. Sorry, Megan.

M5. SHAKED: H . Thank you --

UNI DENTI FI ED HELPER  Sorry about that.

M5. SHAKED: Thank you so nmuch. Yeah, this is
Megan Shaked, from Conn Maciel Carey. Thanks, everyone,

your tinme and attention. | just wanted to -- so | -- |

f or
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wanted to clarify our understanding and see if there's still
area for further clarification on (f)(4).

As we were hearing froma few fol ks about the
i nportance of clarifying, you know, there's nultiple basis,
or multiple criteria that you could use to be the basis for
egregious. One, |I'munderstanding is that you had anot her
egregious in the past five years but sonme of the other
criteria is based on criteria -- sorry for -- I'"Il just try
to keep it clear. And there isn't that sane clarification.

And so when M. Donlon raised the point again,
reiterating what folks had said, that it needs to be clear
that if you're basing it on another prior violation, not an
egregi ous one, but another one, that there needs to be
clarification that that's based on a final order.

And | believe Ms. Cardoso answered, yes, that's
what (f)(4) does. But (f)(4) seens like it's tal ki ng about
a prior egregious. So | don't knowif there's sonewhere
el se in the proposed regul ation that addresses this or if
there's a need for clarification. But | think -- | think it
sounds |i ke that would be inportant as well.

M5. WONG Ckay. Thank you for your comment,
Ms. Shaked.

Is there any other online coments with regard
to 334(f)(4)?

UNI DENTI FI ED HELPER. At this tinme there are no
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addi ti onal hands raised for comment.
M5. WONG Ckay. And | just wanted to return one
nore tinme, any in-person comments with regard to (f)(4)?
Is that a no?

Ckay. So we're gonna return back to the agenda

and nove on to sections 334(g), as in "good." And -- sorry.
334(9g) (1) and (9)(2).

So we'll start off with in-person comments.
And | believe that we have the -- those sections on your

screen for those attending in person and those attending
online. And they're being highlighted right now in
purple -- gray. | can't tell.

Ckay. Ch, sorry. M. Donlon?

MR. DONLON: M ke Donl on.

| have a little bit of a problemwth both 1
and 2. The enployer has a witten policy that violates, you
know, a standard. |[|'ve had CSHO say that if you don't wite
in your heat illness standard that you are providi ng water
for free, that's a violation, even if you are providing
water for free.

So | don't think those kind of, like -- you
know, when you're witing these -- when you're witing your
prograns for your enployees, you're trying to make 'em as
cl ear and conci se as possible. And you may not put every

detail in that you're doing as an enployer, you're giving --
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you're trying to wite that as instructions for your

enpl oyees, not necessarily tell themall their rights. And
that's what -- good enployers do it, anyway, 'cause that's
i nstruction.

So | think we need a -- you know, an adjective
in there, you know, "positively violates" or "definitively
violates." Sonething that -- so, you know, there's -- not
just some mnor word missing or, you know, a page got torn
out and it's not there or sonething, you know, of that
nat ur e.

And the sanme on nunber 2 where the Division has
"evidence." Well, again, | think we need, you know, per --
"persuasi ve evidence" or sone kind of a thing there,
"substantial evidence." But, you know -- and |I'mnot a
| awyer, |'m an engineer, so ny |legal terns are garbage. So
that would be up to you lawers to figure out, what woul d be
a good word to put in there.

M5. WONG Ckay. Appreciate your comments. Thank
you, M. Donl on.

Any ot her in-person conments with regard to
subsection 334(g)(1) and (2)? So G and 1 and 2.

MR. BLAND: This is kind of an overall coment. And
this is really a fairness argunent because you have a
| ocation that has 3,000 enpl oyees but they're at one

| ocation. And they get a citation. They get one citation.
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| have clients that may have ten at one |ocation; they nmay
have a hundred | ocations, so 300 enpl oyees and 10 at each

| ocation. They're going to get ten for the exact sane thing
when they're only a hundred enpl oyees.

And so, sonehow, we need to weave in this
fairness in -- in this. | don't know how exactly we'll do
that. But the way it's witten now, there's a definite
mss. And | know we're part of the -- the -- the Senate
or -- | can't renmenber if there's a sen -- senate bill?
Yeah. Senate bill that kind of mssed this. And if we can
have a way to fix that.

"Cause that's -- to ne, that's huge. Snall
enpl oyer that goes to different cites all of a sudden, now,
they're getting multiple citations; where a very large
enpl oyer that has one factory or two factories is getting
m ni mal conpared. And so | think that's an issue that needs
to be -- and then maybe part of this gets into we have never
defined worksite. \What does a worksite nean?

I f you have four buildings on a canpus, is each
canpus -- each building on the canpus a worksite or is the
entire canpus a worksite? |If |'ve got a construction site
where we have it in four phases, is each phase -- or if
there's a contract -- a nmain contract for, you know, these
ten houses and a nain contract for these other ten,

are [sic] that two worksites although they're on the sane
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project site?

W need to get in to sone of the -- the devil's
in the details on this when it conmes to these
enterprise-wide violations, which | think needs to be
addr essed.

M5. WONG Thank you for your comment.

M. Wck?

MR WCK: Bruce Wck.

This is an overall comment regarding the
enterprise-w de concept or issue. And |I'mgonna read two
sentences out of the federal violation by violation
information. It says, "The |l arge proposed penalties that
acconpany viol ation-by-violation citations are not,
therefore, primarily punitive nor exclusively directed at
i ndi vidual sites or workplaces. They serve a public policy
pur pose, nanely to increase the inpact of OSHA's, federa
OSHA, Iimted enforcenent resources. The criteria contained
in this instruction are intended to ensure that when they
are proposed, |arge penalties serve this public purpose.”
Meani ng we don't have a | ot of enforcenent people.

Therefore, we want | arge penalties to, so to speak, frighten
all over enployers to say | -- "I better, you know, nake
sure everything's right."

In California, we don't have this problem

Fundi ng by enpl oyers for Cal/OSHA' s increased from
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$59 million in 2010 to $217 million this year. Plus 30 nore
mllion fromfederal OSHA

Cal / OSHA does not have |imted enforcenent
resources. | understand there's some understaffing, but
they're ranping up. By the tine this regulation would go
into effect, Cal/OSHA will have a nuch greater ability,
peopl e, resources to enforce. So things |like the rebuttable
presunption -- | know that was discussed in SB 606 quite a
bit.

You know, Cal/OSHA has the ability to -- to
| ook at things and that's part of, you know, Kevin's point.
If you' re an HVAC contractor with 200 enpl oyees, you have
150 or nore separate worksites. Well, do we multiply the
citation by 150 tines?

Sol -- 1 think we need to walk carefully in
enterpri se-w de because, again, why Fed/ OSHA pushed this
32 years ago, | think, they still have |imted resources.
We don't. Enployers have said, here's -- here's the noney.
Do the job for enforcenent.

Thank you.

M5. WONG Thank you for your conment.

We'll now nove on to any online coments.

UNI DENTI FI ED HELPER: We do. We have three online
commenters. Brian Little has raised his hand.

Brian Little, please go ahead and nmake your
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conment s.
MR. LITTLE: Thank you. | appreciate that.

| just want to "nme too" sone of the comments
offered by M ke and Kevin and Bruce. And |like Mke, | joke
with ny lawer friends that | amunconbered [sic] by a | aw
degree. So ny legal drafting probably | eaves a great deal
to be desired. But I'mlooking at (g)(1) and (2) and
wondering you -- you essentially create conditions where a
finding of a witten policy or procedure that violates
certain things or that the Division has evidence of a
pattern of practice.

Both of those seemto lack a criteria at which
t hey woul d becone effective in order to denonstrate an
enterprise-wde violation. So perhaps it would nmake sense
in there to require that that witten policy or procedure
t hat viol ates section 25910 or Chapter 6 or division -- or
Division 1, Division 5. That would have to be a -- a fina
order, a finding of a violation.

And simlar to violations used to establish a
pattern of practice under (g)(2), would need to be a -- a
final order entered against the enployer, rather than
sonet hing that, you know, with the way 2 -- to ne, the way 2
reads right now, a pattern of practice in the same violation
or violations involving one or nore of the enployers work --

that could be a little nore than just an allegation or a
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claim by an enpl oyee that this has happened el sewhere.

And so, you know, representing -- and | guess |
shoul d have introduced nyself at the top. I'mBrian Little
with California Farm Bureau.

We're going to have simlar concerns about
mul tiple worksites as our -- as construction would have,
because the seasonal nature of agricultural enploynent. The
fact that a | ot of our agricultural enployers operate at
multiple locations, two to three, and then finally the
contractors will be operating at dozens of sites at various
parts of the -- in various parts of the state.

So thank you. And thanks for your tine.

M5. WONG Thank you for the commrent.

Next conment.

UNI DENTI FI ED HELPER: Yes. Online, we al so have a
hand rai sed by Fred Walter.
MR. WALTER: Hi. Back again.

| -- 1 agree with Brian. | think reading
(g)(1) and (g)(2) together, | can see alleged violations of
paper policies -- |1 PP, H PP, and now wor kpl ace vi ol ence --
that can be construed or -- or interpreted by acosha
(phonetic) as being a -- sonething worthy of a citation.
And the -- if it's [sic] occurs in a nmultiple worksite

conpany, then you're automatically into enterprise-w de

violation, if you read section 2 literally. The larger the

Kennedy Court Reporters, Inc.
800. 231. 2682

75



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

conpany is, the nore worksites it has, the nore vul nerable
it istoa-- an enterprise-wide citation.
| think -- | think we need to figure out a way
to wite these two subsections with sone clarity so that one
perceived mstake in a witten programisn't going to result
in nmultiple violations and nmultiple penalties across an
entire industry for that matter.
Thank you.
M5. WONG  Thank you for your -- for your comment.
Just one nore online conment before we return
to i n-person comrent.
UNI DENTI FI ED HELPER:  Yes, we have Jessie Gewal wth
UFCW has rai sed her hand.
M5. GREWAL: Thank you.
So the beauty of this provisionis that it's a
rebuttabl e presunption. And rebuttable neans that the
enpl oyer gets an opportunity to rebut the presunption that
there is an enterprise-wide -- wide violation. So if -- if
t he enpl oyer does not agree with Cal/OSHA's finding around a
policy or procedure being in violation with an established
health and safety | aw, then the enpl oyer can then rebut,
wi th evidence, that -- that that wasn't a perceived
violation and here's X Y, and Z why.
So the beauty of this provision is that the

enpl oyer does get an opportunity to rebut the premse, wth
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evi dence, that they are not enterprise-wide or that these
policies and procedures or patterns of practice are not
enterprise-wide. So | did just want to share that piece of
it.

And | think our nenbers at UFCW woul d have a
different perception of Cal/COSHA enforcenent and j ust
enforcenent generally through our state is that it is a real
struggle. Wrkers take a very long tine to cone forward
with a violation and then Cal/OSHA takes a very long tinme to
actually deema -- to cone out and inspect, actually go
t hrough the citation process and ultinmately end up with an
abat enent order.

And from our perspective, this is so necessary,
especially for worksites. Like, we represent |arge
enpl oyers that have hundreds of |ocations in California.

But our worksites have the same policies that are direct
conflict with health and safety orders. For Cal/CSHA to
conme out and do an inspection at every single one of those
wor ksites and then go through the investigation, the
citation, and the abatenent process takes a | ot of resources
versus being able to actually hold an enpl oyer accountabl e
who is doing sonething nmultiple | ocation-w de.

Qur worksites can be small, five to ten people.
Qur worksites can be larger, 75 to 100 people. So | don't

think it's necessarily a need to distinguish between snall
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enpl oyers, enployers of nultiple worksites. But if an

enpl oyer's doing sonething across all of their |ocations or
a good chunk of their |ocations, they should be held
account abl e for those policies and procedures.

During the pandemc -- | just want to share an
exanple -- we had enployers telling our workers they were
not allowed to wear nasks, in direct conflict with the
requi rements that were comng out of Cal/OSHA. They were
witten on paper, "you are not allowed to wear a nmask
because it scares the custoners."” Those are -- that is in
di rect violation.

And so | just wanted to share an exanpl e of
what we are tal ki ng about when our workers are at nultiple
| ocations across Southern California being told "don't wear
a mask” when health and safety armis saying "wear a mask to
protect yourself." So those are the types of incidences
that we're tal king about when we have a witten policy or
procedure. So | just wanted to share that.

| just also wanted to express that we do like
this language. It nodels off of SB 606 really cleanly and
nicely. And so appreciate the way that the D vision crafted
this language in the regul ation.

Thank you

M5. CARDOSO  Thank you.
And the purpose of this, of SB 606 and this
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regul ation, the public policy is to secure enterprise-w de
abatenent so that Cal/COSHA isn't going out to each of those
sites and have to open which -- with each of those sites and
t hen secure abatenent individually. So with one site, if
there's evidence that shows enterprise-w de violations, we

i ssue one citation and we get abatenent statew de.

M5. WONG  So, again, also thank you for your
commrent .

| think we can nove on to a third online
comment, if there is any at this tine.

UNI DENTI FI ED HELPER.  There is. Yes, we actually
have three hands up. So we'll need to cone back to online
commenters. At this tinme the next comrenter is Eddie with
SoCal COSH

MR. SANCHEZ: -- everyone. Eddie Sanchez with
SoCal COSH

| just -- thank you Jessie for those coments.
| -- | was gonna try to say sonething simlar. And | think
Jessie captured it nmasterfully. So | want to just uplift
Jesse's coments. Maybe | can offer additional context too
on, |like, what we seen happen to work -- workers, try to
hi ghl i ght chal | enges that are happening enterprise-w de.

And usually we see that, |ike, workers wll
maybe include in the Cal/OSHA conpl aint or coordinate with

ot her workers at other sites through their friendships
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and -- and just know ng other workers at other |ocations,

trying to address a very simlar hazard or issue or problem

that's happeni ng across enterprise and -- and experience.

It doesn't -- at least -- I"'mnot sure if other
fol ks have had this experience. |t doesn't seemto work so
easily where -- where we can get, like, sonething that wll

address the enployer as a whole. So it al nost feels |iKke,
in practice, we have to do -- we have to start all over. W
have to go into the office, do a whole new Cal / OSHA
conpl aint while addressing the systematic problemthat's
happeni ng across enpl oyers -- across -- across worksites for
an enpl oyer.

Sol -- 1 say that to say that | think this
| anguage woul d help significantly to allow a worker to say,
"Hey, | have evidence." "I have, you know, conplaints.” "I
have testinony that shows that this is not just happening
here; it's happening el sewhere. It's happening in nultiple
| ocations.” You know, we have, you know, that docunentation
in right now.

Il -- I want to say right now, if I were to file

a conpl aint and include that docunentation, it wouldn't

trigger -- it wouldn't trigger, you know, the opportunity to
do that. | -- I've had inspectors usually say, "Hey, you
know, that's -- you know, that -- you -- you're gonna have

to do a separate conplaint for that one 'cause it's a
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different location or different office." So | think having

the | anguage in place that allows workers to address, |ike,
t hese bi gger problens, | think, would -- would be amazi ng.
Sol -- I'"'m-- 1I"min the interest of seeing

this language renmain flexible as it is right now and
allowing for workers and work organi zations to -- to address
t hese chal |l enges enterprise-w de.

Thank you once again, Jessie, for those
conment s.

M5. WONG Ckay. Thank you for your comment.

| believe that was the third online comrent.
W'll -- 1 -- we do understand there's additional online
comments, but we'll return back once we give those in person
an opportunity to conment.

M. Donlon? And then M. Johnson.

MR. DONLON: M ke Donl on.

| think what we're trying to do -- we
understand there's a rebuttable presunption. But we don't
want to make this guy rich going to hearings all the tinme.
You know, | think if we can inprove the | anguage, we're not
gonna have those, you know -- the hearings that the D vision
may | ose because the -- the CSHO didn't do their due
diligence and really looking at this. And | think that's
part of it.

The other thing is, you know, nunber of
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wor ksites. In construction, specialty trade contractors,
one week may have a dozen worksites; the next week they nay
have 30. And -- and what are we gonna base that nunber on?
‘Cause it's always fluctuating 'cause they' re finishing
jobs; they're starting new jobs. And so, you know, that --
in construction, that gets a little confusing on what is
that worksite or that jobsite, you know, and how nmany are
there really at today or, you know -- so..

M5. WONG Ckay. Thank you for your comment.

| think, M. Johnson, you had a comment as

wel | ?
MR. JOHNSON:  Yeah. Thank you. Steve Johnson.
l -- 1 -- ny -- ny -- ny reading of G
enterprise-wde violation and re -- rebuttable presunption,

is that ny -- ny understanding of that, as | read it, is

that if there's a -- a violation, then it's gonna be a
violation on multiple worksites. That -- that the enpl oyer
is guilty until proven innocent. That's -- that's ny --

nmy -- ny reading of it and ny understanding of it is -- is
that, well, if there's a violation of one jobsite, then it

must be throughout every jobsite.

And one -- one of the thing -- this -- the
enterprise-wide violation really hits specialty contractors,
whi ch ripping contractors are a specialty contractors.

Usual Iy for comrercial roofers there's -- they're generally
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a subcontractor to a general contractor on a commerci al
jobsite. And right now, in California, union roofing --

uni on roofers only represent about ten percent of the entire
roofing industry. So our association -- and then there's a
Southern California association that is -- that represents

uni on roofers.

And we're -- we're a small mnority of the
roofing industry in California. And | -- | just think it
really -- it -- it hits contractors for -- for our

contractors we have snmall to nedium size contractors. W
don't have | arge enployers in our association. So to have
multiple job sites where there's a rebuttable presunption
that if there's one violation that it will be
enterprise-wide just doesn't seemfair to ne.

M5. WONG Just wanted to clarify. Actually, based
upon (g)(1) and (2) in the language, it's not a rebuttable
presunption that if there's one violation at one jobsite and
if you have nultiple work sites that that's what the
presunption is, that there's also violations at the other
worksites. 1 and 2 specifies that witten policy and
procedure that basically applies across the board to
other -- all worksites.

So, therefore, if there is a violation -- for
exanple, if we're used to having inspector at one jobsite,

we do see a witten -- a policy and procedure violation and
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we know that, essentially, this is a witten policy and
procedure that is applicable across the board for all
wor ksites, then we may see, you know, this presunption. And
al so sanme thing for (g)(2), which is a pattern and practi ce.
So it has to be at |east two worksites where,

you know -- it can be any pattern where we find out that
there is a pattern and practice. So it's not based upon
just one jobsite for that one. So | just wanted to clarify.
| hope that hel ps.

M5. CARDOSO So, |like, with one, if you had an
I1PP -- if you had an Il PP that said "fall protection only
at 100 feet" and then we secured evidence that that applied
to all your worksites, then abatenent would be "fix that."

And then with two, it'd be if Cal/OSHA secured

evi dence that there was an unguarded saw that you use at al
of your worksites. Each worksite has that saw. There's a
pattern and practice of using this violative saw. Abat enent
woul d be "put a guard onit, on all of "em"™

M5. WONG Ckay. | hope that clarifies your -- okay.
So | just wanted to say --

M5. CARDOSO  More question.

M5. WONG ~-- that -- that, M. Johnson, that was the
second in-person conment. So, M. Wck, you'll be the third
and then we'll hop over to online comments.

MR. WCK: Thank you. Bruce Wck, Housing
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Contractors.

I"d like to respond, naybe what Jessie and
Eddi e and -- and Deni se here tal ked about. Abatenent is our
priority; right? 'Cause that's protecting workers. That's
why we pushed for the expedited serious appeal, so that
contractors, especially, couldn't conme in out of state, walk
away, and pay a citation |later and never have abated. W
wanted them to abate.

And maybe that's part of what could be, not
bi furcated, but worked on here. 'Cause | think a |ot of our
concern is enterprise-wide. You have 150 HVAC enpl oyees out
t here, sonebody making a $3,000 viol ati on and suddenly it's
max or it's double max. Thus, the citation penalty's a real
concern.

But |ike the exanple Jessie gave, if an
enpl oyer said "you can't wear masks," we don't want Cal/ OSHA
to have to go to all their sites and get that abated. W --
we have to have the ability to abate that now and rel atively
sinply. So | think maybe as -- as we go through, especially
when we tal k about the penalties and then abatenent, naybe
that can help informthat deci sion.

"1l speak for nyself. You know, the -- the
multiple penalties is nore the concern. A -- abatenent, we
shoul d be able to denonstrate that. That's why, you know,

putting "substantial evidence" in nunber 2 |1 think really
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hel ps as well. So | think we can work our way through here
'cause we have exanples in a -- in a sense, | think, both
ways.

The Division has to be able to nove, especially
for abatenment, fast when it's clearly, you know, |ike the
exanpl es Deni se gave. But the penalties issued and, | nean,
when it's nultiples, that's -- that's a very big concern for
soneone who nade not a, you know -- | nean, people make
m stakes trying to get this thing done sincerely and how do
we deal with that. So that's ny thought.

M5. WONG Ckay. Thank you for your comment.

And, M. Bland, we do understand you have a
comment, but then we will return to be fair, at this point,
to online cooments before we cone back to in-person
conment s.

UNI DENTI FI ED HELPER. Great. W have -- | think we
have two online conmenters.

M5. WONG  Ckay.

UNI DENTI FI ED HELPER: Fred Walter is the first of the
t wo.

M5. WONG M. Walter, if you' d |like to comment.
This is for sections 334(g), (g)(1), and (g)(2). |If you're
speaki ng, you're on nute.

MR. WALTER: Can you hear ne now?

M5. WONG  Yes.
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UNI DENTI FI ED HELPER:  Yeah.
MR. WALTER: Ckay. Thank you. Sorry about that.
Want to go back to Denise's comment about al
of your worksites and get an idea about how (g)(1) and (2)
woul d work together as inplenented by the Division. W can

| eave aside rebuttable presunption for the nost part for now

because we can -- we can assune that that has to do nore
with litigation than -- than not.

But |'mcurious, if an enployer has a -- a
pattern or practice of sonmething illegal or sonething

unregul atory going on at two out of ten worksites, does that
mean that the citation would be for all ten worksites or --
and woul d the penalties be calculated for all the enpl oyees
at all ten worksites or would it be limted, just the two
pl aces where there was the sane violation found?

M5. WONG The interpretation is that if we find --
you're -- you're tal king about ten, but all we need is at
| east nore than one, which is two, if we do find a pattern
and practice is across the board with regard to that
particul ar enployer's job sites. And that's why we would
I ssue an enterprise-w de violation.

MR. WALTER: But that's not what the regul ation says.
It says that it -- involving nore than one. Not -- not
across the board.

M5. WONG And you're tal king about involving --
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(rmunbl i ng) .

MR WALTER: Well, |I'mwondering -- |'m wondering --

M5. WONG  Yes.

MR WALTER. -- if an enployer -- if an enployer who
has sonebody screw up in two worksites can lead to penalties
and an enterprise-wide violation --

M5. CARDOSO  So --

MR. WALTER. -- and penalties --

M5. CARDOSO  Fred --

MR. WALTER: -- that cover every enployee and every
wor ksi t e.

M5. CARDOSO We'Il get to the penalties. But this
isjust -- it's an enterprise-wide citation, if there's
evi dence of a pattern or practice of the sanme violation or
vi ol ations involving nore than one of the enployer's
worksites. And then we'll get to penalties probably after
[ unch.

But right now, yes. Like, if it -- if there's
two unguarded saws -- |like, there's two worksites, two
unguar ded saws, abatenent will be at all your worksites, "if
you're using a saw, it needs to be guarded.” |If at the two
worksites -- | nean, (g)(1) wouldn't apply to your situation
because it would be an I PP, a witten policy that governs
all the worksites. An abatenent would be "correct it and

have it" -- like, "have it apply to all your worksites."
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So, really, your exanple is nore under (f)(2).
And the abatenent, if it's only two saws that the enpl oyer
owns at -- and it's just at those two worksites, the
abat emrent would be to put a guard on it.

M5. WONG And also further, just to add to Denise's
response, if you' re looking at only, let's just say two, and
it just happens to be a pattern and practice for only two
wor ksites, that's maybe where your rebuttable presunption,
your argunents are during litigation and not necessarily,
you know, a concern of the overall |anguage that's being
presented here. It is a rebuttable presunption. You can
bring in facts, just |i ke any other case.

| hope that helps in clarifying your concerns,
M. Walter.

MR. WALTER: Thank you. | -- | would hope that one
of our concerns would be to wite these regulations so that
we don't need to go to the Appeals Board. | -- | think
we're going down that road at this tine.

M5. WONG Understood. | appreciate your comrent.

Do we have a second coment ?

UNI DENTI FI ED HELPER: We do. Mtch Steiger has his

hand rai sed, wth CFG
Go ahead, Mtch.
MR, STEIGER.  Thank you. Mtch Steiger with CFT.

Just really wanted to echo the comments of
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Jessie and Eddie and their thoughts on this in a few ways.
The first is that | think Jessie nentioned sonethi ng about
how this follows the -- the statute pretty well. It --

it -- as far as | can tell, it follows the statute pretty

much word-for-word. There's even sone | anguage in statute
that isn't in this.

So while I"'malso like -- |ike Brian Little,
unburdened by a | aw degree, ny understanding of the way this
works is that, since this is in statute, there's not really
much we can do here, even if we wanted to. O | would argue
we shouldn't -- to weaken this, that this is pretty nuch the
law. This is just taking | anguage that's already there and
noving it over here for clarity sake.

The second point | wanted to make was to this
question of where one worksite ends and the other begins.
That's an issue that already exists with every single
standard that Cal/OSHA enforces that is probably bigger than
this regul ation here.

An inspector or an ALJ who's been around for a
whil e could probably tell you about how this has been
handled in the past, and it's probably gonna be a
case- by-case basis where you may have -- where you do have
four buildings on one site. There are probably sonme cases
where those are different worksites, given the size of it,

or there are probably cases where it's all one thing. And
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there are probably too many variables involved for us to

cone up with sonmething here that could solve that problem

for all eternity in all cases. But | -- I'msure it's cone
up before and they -- they have found a way of dealing with
t hose.

And then, finally, the question of whether
there should be a small business exenption. W would argue
it's unnecessary because the Cal/OSHA penalty structure
al ready very nuch does account for enployer size in
determ ning what a penalty is going to be.

And that fromthe perspective of those workers,
there -- you know, for every worker, that's the whole world.
And we don't need to -- we should be really careful that we
don't weaken the standard for those who are enpl oyed by
smal |l er enployers. |It's just as inportant that they' re kept
safe on the job. So we woul d argue agai nst any additi onal
| anguage being put in on that front.

M5. WONG (Ckay. Thank you for your comment.

| believe we have roomfor a third online

comrent .
UNI DENTI FI ED HELPER. At this tinme we have no further
hands raised for coment.
M5. WONG Ckay. Thank you.
And do we have any in-person conments?

Yes. M. Bl and.
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MR. BLAND: Thank you. Kevin Bland again.

So | know we've [sic] putting a lot of stock in
this rebuttal but -- presunption issue here, but let's kind
of tal k about how that would work and where -- what are we
trying to rebut? It's rebuttable presunption that a
violation is enterprise-wide if an enployer has nultiple
worksites and either of the following are true; right? So
what does that nean?

W have to rebut -- nunber one, it says
"either." So it isn't both. So forget about nunber two.
Basically, you have two worksites. Yeah, you can try to
argue you don't have 'em but construction conpany probably
has nore than two jobs going in different cities, maybe. So
you can't rebut that.

And then you have an enpl oyer has a witten
policy or procedure that violates sections, whatever. So
basically a Title 8 regulation; right? Now, that's all
You're done. You're enterprise-wide violation. So what are
you rebutting? You have to rebut the violation itself,
frankly.

So if there wasn't a violation, then it's gone.
If there is, it's enterprise and you got 200 |ocations and
you got the same Il PP. Usually, you have one IIPP for a
conpany that regul ates everything. So that's -- rebutta

doesn't do us anything here, really.
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| understand if this was "and pattern and
practice," the sanme type of violation or violations. If it

was an "and," that gives a little bit to rebut 'cause then
you can get into all these things we keep tal king about, is
t here substantial evidence of pattern and practice.

But | see, in ny practice, alnost every
citation package has "your |l PP was ineffective" because
sonet hi ng happened. "Your IIPP was ineffective because" --
so how -- rebutting whether it was effective or ineffective,
we're fighting that constantly. And now, all of a sudden,
it beconmes enterprise; right?

And this doesn't distinguish between general
and serious, is nmy understanding; right? Even a general
violation; right? If -- and so in this context, the way
this is witten and -- you know, it's a shane, | guess, if
it follows the Senate bill.

| don't -- | think someone doesn't -- didn't
understand exactly the long reach and figure -- they were
trying to capture these big issues. Like, "Hey, |'ve got,
you know, five places where everyone i s supposed to, you
know, have this saw guard. They've got 'emin six different
factories and they're not -- they only fix it here and
they're leaving it open" -- | get that. But that -- this
captures any violation if you have nore than one worksite.

And | don't think that was the intent.
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And by the way, the abatenent part's pretty
easy. |f you have |anguage that's mssing -- let's say
you're missing an elenent in your IIPP, you fix that. It's

fixing themall because the IIPP applies. But should there

be this outrageous -- now, we're going to get to penalty in
alittle bit because -- as you talk to Fred. But that's the
I ssue here, the way this is witten. It is intended to fix

sonet hing bad, and it is going so far to punish fol ks that
are good. And that -- you know, it's |ike throw ng people
injail for jaywal king, you know, and that's an issue.

MS. WONG And if | understood

- thank you for your
coments, M. Bland. Just to clarify, the presunption is
not sinply if you have nultiple worksites and we're done, we
can automatically -- we have that presunption. It's --

MR. BLAND: (I ndi scernible)

M5. WONG Ch, okay. | just want to make sure if
| -- | may have m ssed your statenent.

MR. BLAND: That was one el enent.

M5. WONG  Ckay.

MR. BLAND: Then the next elenent -- 'cause you only
have to do one or two. You don't have to do both.

M5. WONG  Mm hnm

MR. BLAND: And then you have a violation of a safety
order based on a witten policy or procedure.

M5. WONG But it is and/either. So we -- |
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understand the second part, you know, it's one or the other.
But then for the presunption itself, it has to be both,
which is that you have to have nultiple worksites and 1 or
2. So it's not sinply, "Ch, | have nmultiple wrksites, now
| "' m vul nerable to" --

MR. BLAND: That isn't what | said.

M5. WONG Ckay. | just want to know -- clarify.

MR. BLAND: Look, first thing is nultiple worksites.
You got two places. You're done there. Then you go onto 1
and 2. Al you have to do is one. Once you issue a
citation, you' ve got one. So then we have to fight the
citation itself to overcone the rebuttal.

M5. WONG  Ckay.

MR. BLAND: Both presunption.

M5. WONG So that -- that's also a presunption on
nunber 1 that it -- the witten policy is across the board.
So --

MR. BLAND: Well, it shifts the burden to us to prove

the violation doesn't exist. You guys are off the hook.

M5. WONG  Ckay.

MR. BLAND: You know, that -- from-- froma
practical standpoint.

M5. WONG Ckay. Thank you. | appreciate your
conment s.

Any ot her further in-person comments with
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regard to subsection -- yeah -- so G 334(Q).

MR. DONLON: M ke Donl on.

Just one other thing |I thought of is whether
mul tiple enployer worksites -- and | had this happen to a
client a couple years ago. They hired a really horrible
subcontractor who ended up getting cited. They ended up
getting rid of them Never gonna hire themagain. But then
are you gonna presune that the other subcontractors or the
other sites are doing the sane thing?

So there's a little glitch there that could
happen with multi-enpl oyer worksites where, you know, you
have di fferent subcontractors at different sites performng
differently.

M5. WONG Understood. Thank you for your conment.

Is there a third in-person comment with regard
to 334, subsection G at this tinme?

And seeing none, | just want to nmake sure we
gi ve an opportunity for online coments and response.

UNI DENTI FI ED HELPER: At this tine we have no
addi ti onal hands rai sed.

M5. WONG Ckay. So seens like this is perfect
timng. | don't knowif that's because everyone's | ooking
at the -- the -- the clock. Oh, there is. There is an
online coment. OCh, M. Sommer. Ckay.

So, M. Sommer, you have a comment ?
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MR SOWER: Yes, | did want to just follow up on
Kevin Bl and's comrent about (g)(1). And | didn't catch this
initially. 1, you know, assuned that (g)(1l) referred to a
witten policy or procedure, that it was confirmed, would
apply across nultiple worksites. But that's not stated
her e.
| do think that needs to be clarified. | think
that's the intent that you're going to have a single policy,
it could be an I PP or anything else in witing that it --
are -- are confirnmed to apply across all operations. There
are businesses that mght have different policies by
| ocation. And those witten policy, you know, shouldn't be
construed under those circunstances to trigger (g)(1).
M5. WONG Understood. Ckay. Thank you for your
conment .
Any ot her further online comments?
Ckay. So we will now break for lunch from
12:00 to 1:00. Sorry, we lost five mnutes. But please do
return at 1:00 o' clock. W w Il have maybe the -- the
agenda up so that people are ready to go at 1:00 o' clock for
t he afternoon session for coments for the remai nder of the
sections. And | think we'll see everyone at 1:00 o'cl ock.
(Lunch recess)
M5. CARDOSO Hi. W're back fromlunch. Thank you

for returning.
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W did receive feedback during the break. And
the second session wll be nore -- there'll hopefully be
nore di al ogue between the stakehol ders and the Division, the
vari ous stakehol ders. And when you provide coments, if you
could also, if you have proposed | anguage or suggesti ons,
pl ease al so offer that as well. And we will be -- Rache
w Il be taking notes on your comments. So pl ease keep that
in mnd when you' re maeki ng your conmments.

And, yeah. So we're ready to go. And this --
t he second session will end at 3:00 o'cl ock because, you

know, a few of the people here in person have flights they

have to catch. So -- otherwi se we would continue on.
M5. VONG Oh --
M5. CARDOSO So let -- let's go. | think we're
on --
M5. WONG | forgot to check in.
MS. CARDOSO. -- cal cul ations now.

MS. WVONG Oh.

UNI DENTI FI ED:  Your flight?

M5. WONG Yeah. | hope they don't kick ne off.
M5. CARDOSO Are we ready or --

M5. WONG  Yes. Sorry.

MS. CARDCSO  Ckay.

M5. WONG  So pursuant to agenda -- | apol ogi ze.

It's not on the screen. But we wll nmove forward with
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section -- comments for section 335(d).

M5. CARDOSO  Ckay.

M5. WONG  Sorry. Sonet hi ng?

M5. CARDOSO (kay. Yeah. W're good.

M5. WONG Are we showing -- yes. And on the screen
is subsection D. That is actually 335(d). Can you
hi ghl i ght ?

MS. BRILL: Yeah. Sure.

M5. WONG (I ndi scerni bl e)

M5. BRILL: Ckay.

M5. WONG So the comments for the section is
hi ghlighted. So we'll start off with any conments from
i n-person participants.

And just really quickly, this one really
changes the | ook-back period fromthree years to five years.
This is for 335(d). 335 are the factors of -- for the
classifications related to the citations. And subsection D
isinregard to the history of previous violations. So,
again, they -- the main amendnents here are changing the
t hree-year | ook-back period to five.

Seeing no in-person comment, are there any
onl i ne coments?

UNI DENTI FI ED HELPER: No online coments at this

M5. WONG Ckay. So apparently that is not that
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controversial. So we shall nove forward.

MS. CARDOSO  Just ki ddi ng.

M5. WONG Onh, oh, oh, M. Bland has a comment.

MR. BLAND: A question first. Ws this changed based
on the Labor Code?

M5. WONG  Yes.

MR. BLAND: It was mandated to be changed?

M5. WONG Well, this is to be consistent with the
| anguage that is already in place. | think for sonme of the
regul ati ons and statutes, Governnent Codes. And also, it is
consi stent what the repeat |anguage -- and |'mgoing off the
top of ny head. | think repeat | anguage and sonewhere
el sewhere the | ook-back period is five years. So it's to
stay consistent.

Al so Fed/ OSHA has a | ook-back period of five

years. So, you know, |'msure you're aware that Cal/COSHA
regul ati ons have to be at -- at |least as effective as

Fed/ OSHA. So we are al so being -- staying consistent with
Fed/ OSHA.

M5. CARDOSO  This shoul d have been changed with the
repeat regqulation and it wasn't. | was part of the repeat
regul ati on team so..

MR. BLAND: And -- oh --

M5. CARDOSO. That's on ne.

MR. BLAND: And --
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UNI DENTI FI ED: C ean up.

CARDOSCO: Yeah, this is clean up.
BLAND:  Ckay.

CARDOSO  This is --

BRILL: That's correct.

CARDOSO That's exactly what it is.

55 O H DD

VONG That was a short answer.

MR. BLAND: So I'mjust trying to see, what is the

di stinction between "good" and "fair"?

M5. CARDOSO. Ch, that seens w ong.
MR. BLAND: Yeah, sonething doesn't seemright.

don't have the -- | don't have the --

M5. WONG But it's always been |ike that.

MR. BLAND: -- online version that --

M5. WONG It's always been |ike that.

M5. CARDOSO  Yeah. Also "poor," you know?

M5. WONG  Yeah.

M5. CARDOCSO. It's all the sane.

M5. WONG Yeah, it's all the same | anguage.

MR. BLAND: Yeah.

UNI DENTI FI ED:  Yeah, they're all the sane.

(I naudi bl e tal ki ng)

MR. BLAND: A -- yeah, there is an "A" instead of
"no." So poor, if you only had one serious if you're over a
hundred enpl oyees. Wich -- yeah. No, it doesn't say
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per.

sorry.

| f you have nore -- it says "within the |ast" --

(1 naudi bl e tal ki ng)
M5. WONG That's weird. Did we copy that over

incorrectly? Let nme just check --

forgot.

t ypo.

M5. BRILL: | don't know.
M5. WONG |'mchecking online. AmI| even online? |

amonline. Sorry. 335. 335(d).

M5. CARDOSO Onh, yeah, it's --

M5. WONG Yeah, |'m gonna do that too.

M5. CARDOSO -- it's wong. Yeah. |It's wong.
M5. WONG | think we copied it over incorrectly.
IVS.

CARDOSO  So the regulation reads -- this is a

UNI DENTI FI ED:  Yeah, it's a typo.
M5. CARDOSO So good is |ess than one general or

regul atory violation per 100 enpl oyees at the establishnent.

Fair is less than 20. And then poor is nore than 20. Yeah.

M5. BRILL: Is it okay if | just add this in?
MS. CARDCSO  Yeah.

M5. WONG  Yeah.

M5. BRILL: Yes, I'm-- I'"'mworking on that --
MR, BLAND: Ckay.

M5. BRILL: =-- in just a second. Yeah.

(1 naudi bl e tal ki ng)
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M5. CARDOSO.  Yeah, no.

M5. BRILL: There's sone kind of formatting situation
goi ng on here, the real problem

(I naudi bl e t al ki ng)

M5. BRILL: Yes, it does. Yeah. There we go.

(I naudi bl e tal ki ng)

M5. BRILL: No, actually, | don't. Yeah. But | -- |
think it's because it was copied in as a table, actually.
I f you want to go through the Mcrosoft Word of it all.
It's actually here.

M5. CARDOSO  Oh.

M5. BRILL: It was already there. It was just cut
off. There we go.

M5. CARDOSO Oh, okay. Al right.

M5. BRILL: There's sone kind of formatting --

M5. CARDOSO That's strange.

M5. BRILL: -- nonsense. But here's -- here's what
it's supposed to | ook like.

M5. CARDOSO  Ckay.

M5. BRILL: Apol ogi es.

M5. WONG  Thank you for pointing that out.

MS. CARDOSO. Good attention to detail, M. Bland.

M5. WONG You get one browni e point.

(I naudi bl e tal ki ng)

M5. WONG Well, | was gonna give you 0.5, so -- and
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so thank you for that.
But any other further comments in person?

(1 naudi bl e tal ki ng)

M5. WONG Ckay. No making up things.

MR. BLAND: The last five years, a serious
(i ndi scerni ble) does that nean one serious per 100 or just
any serious?

M5. CARDOSO No serious repeat or willful violations
in less than one general (indiscernible).

M5. BRILL: As serious. Yeah.

Right. That's not super clear. It should
pr obably say one.

MR. BLAND: Yeah. 1In that section we have, renenber,
earlier in our |language (indiscernible) one (indiscernible)
very few enployers at least in (indiscernible) that are |ess
than a hundred. Once in a while you have (indiscernible).

M5. WONG Ckay. GCkay. So thank you for that -- for
cat ching that.

M5. CARDOSO And this is how we cal cul ate history
for the adjustnent factor.

MR. BLAND: Yeah. Yeah. (Indiscernible)

M5. CARDOSO  Yeah.

M5. WONG But if there are no further comments on
section 335, subsection Db we wll npbve on to comments for

t he next section. Sorry.
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MR WCK \What is it saying? W're not clear what
your --
M5. CARDOSO It just change -- the only change we

made was three to five years and then Rachel put a comment

t hat --

M5. BRILL: It'd be good to clarify the --

M5. CARDOSO Carify that it's one.

M5. BRILL: -- "A" neans one.

M5. CARDOSO  Yeah.

MR. BLAND: Gkay. And then can we clarify the per
100? Is it --

M5. CARDOSO This -- so how would you clarify it?

MR. BLAND: We would -- either put it in there twce
or put a period after 20 -- and then this is cal cul ated per

100 enpl oyees at an establishnent.

M5. WONG So --

MR, BLAND: At --

MS. CARDOSO. "At each establishment"? No.

MR. BLAND: Yes. 'Cause it's per 100 enpl oyees at
t he establishnment; right?

M5. CARDOSO. At each establishment?

MR, BLAND: No.

M5. CARDOSO  No.

MR. BLAND: So this is only applying to one

establ i shnent 'cause the citation would only apply to one,
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presune; right?

MS. CARDOCSO  Right.

MR. BLAND: Ckay. So "within the |last five years,
one serious repeat or willful violation or nore than 20
general or regulatory violations," period.

M5. CARDOSO  Oh.

MR. BLAND: This is calculated by -- per 100
enpl oyees at the establishnent, or sonething to that effect.
Soit's clear that it nodifies both.

M5. BRILL: Yes, that's what | was gonna say.
You're -- you're -- suggesting clarifications to make it --

MR. BLAND: Modify -- nmake sure --

M5. BRILL: -- evident that -- yeah.

MR. BLAND: -- that -- yeah. Evident that it -- that
it applies to --

M5. WONG Mddifies to all of them

M5. BRILL: It -- it approach -- it -- it |ooks back
at both of them

MR BLAND: Yes. And the sane -- all of those could

M5. CARDOSO  Yeah.

MR. BLAND: Yeah. And that was kind of what we're
tal ki ng about earlier when we're tal ki ng about --

M5. CARDOSO Right. (Indiscernible)

MR. BLAND: Yeah. That -- that -- yeah.
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M5. CARDOSO. So then we woul d have to see what
Fed/ OSHA does in their FOM their federal operations manuals
t here.

MR. BLAND: Renenber, it's "at |east as effective

as," not "same as." W've been down that road for |ast --
unfall protections. Yeah.
M5. WONG So thank you for those comments, again.
And so at this point -- unless there's online
coment s?
UNI DENTI FI ED HELPER.  No -- no online comments at
this tine.

M5. WONG  Thank you.

So we'll nove on to comments for section 336,
subsection (d)(13). And we will have that on the screen for
everyone in a nonment and we'll -- yeah. This is D --

M5. BRILL: Yep.
M5. WONG COkay. And so we're highlighting that.
Agai n, underscored | anguage neans that we are proposing to

add this | anguage.

So in-person comment, we'll start with that.
M. W ck.
MR WCK: Bruce Wck --
M5. CARDOSO Wait. |I'msorry. W skipped -- oh,
no. No. Those -- you're -- you're focusing only on the

subst anti ve changes.
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VWONG  Yeah.

CARDCSO.  Ckay. Yeah.

BRILL: Ckay.

CARDOSO Oh, well, we should actually cover --

5 5 o B

|'"'msorry. W did another clean-up on (d)(5).

M5. BRILL: O 335.

M5. CARDOSO And this was the carcinogen
(i ndi scernible) --

MS. BRI LL: Onh, no, 336.

M5. WONG  Yeah, 'cause --

M5. CARDOSO.  Yeah.

M5. BRILL: Yeah.

M5. WONG | think that was a section 100 and so
sonething was left off and so it's a continuation of section
100. Do you want to go through that?

M5. CARDOSO | just wanted to sinply notice, in case
anyone had comments of why we're making that change.

M5. BRILL: It -- it's -- sorry. M nouse is slow
What's highlighted there is (indiscernible).

M5. WONG And just really quickly for everyone's --
t he | anguage that has been stricken is because it's
referring to a subsection (C)(2) that no |onger exists. It
was actually stricken back in 2017 to be in conpliance with
the law that had changed at the tine. So that is why this

has been changed. This is sonme housekeep -- cleaning --
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keepi ng. C eani ng?

M5. CARDOSO (O)(2) -- (O(2) exists. It just --
it's -- the section that used to exist -- (C(2) used to
refer to carcinogens and it had a cap, a penalty cap. And
there was a statute that passed in 2017 that elimnated that
cap. But we didn't nmake the change down here. So it's
created confusion in the cal cul ati on of carcinogen
penalties. So we're just doi ng housekeepi ng here.

M5. WONG So --

MR. BLAND: Basically (indiscernible) change that

results in (indiscernible) serious (indiscernible).

MS. CARDOCSO  No, not 21,000 --
MS. WONG  No.

M5. CARDOSO. -- at |east 18, 000.
MR, BLAND: Well --

V5.

CARDOSO O not at least. There's no adjustnment
factors; right? So to --

MR. BLAND: Yeah, but that nmeans all adjustnent
factors (indiscernible) and so the serious -- well, that's
(i ndi scernible).

M5. CARDOSO Yeah, that's -- it's (d)(5).

M5. BRILL: Sorry. (lIndiscernible) focus here. Here
it is.

UNI DENTI FI ED: (I ndi scerni ble) right?

M5. CARDOSO.  Yeah.
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UNI DENTI FIED: It bunped to 18.

M5. BRILL: Yeah.

M5. CARDOSO It bunped to 18.

UNI DENTI FI ED: (I ndi scerni bl e)

M5. CARDOSO.  Yeah.

M5. BRILL: Yeah. And the nunbering changed. So we
had to renove the cross-reference.

MR. BLAND: Can we say (indiscernible) $18, 000.

UNI DENTI FI ED HELPER: Hey, guys. Just wanted to nmake
a quick interruption. The viewers online are having a hard
time hearing you. So when you speak, if you could pl ease
just talk into the m crophone and then --

MR. BLAND: (I ndi scernible)

UNI DENTI FI ED HELPER: And there you go. Thank you.

MR. BLAND: So what | was saying was maybe it woul d
be nore -- clearer to say, "Serious violation respecting use
of carcinogen, the penalty for any serious violation
respecting the use of a carcinogen shall not exceed
$18, 000. "

M5. CARDOSO But if incent and |ikelihood is high,
then | think it would. So, yeah. But we'll -- we'll take
your conmment down and - -

MR. BLAND: Yeah. 'Cause |I'mtrying to figure out
what we're elimnating then.

M5. CARDOSO  Just the application of the adjustnent
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factors.

MR, BLAND:
M5. CARDGOSO:
VR. BLAND:

adj ust nent factors,

factor, that also i

penalty not -- sha
V5. CARDOSO:
VR, BLAND:
MS. CARDGCSO:

we'll look at it.
VR, BLAND:
MS. CARDGCSO:

Al
Yeah.

of 'enf

So then if that's the case, the
if you elimnate every adj ustnent

ncl udes (indiscernible) but it says the

| not exceed 25. So 25,000 is your nmax.
But it says "reduced."”
Ri ght .
"Shall not be reduced." Ckay. But
Yeah, take a | ook.
We' Il (indiscernible) yeah. These

cal cul ation regulations are tricky.

VR, BLAND:

M5. WONG  Ckay.

sure --
agenda originally.
| anguage earli er
onl i ne conment s?

Ther e'
no online conrents.

section 336(d)(13).

It shrunk.

I n- person conment,

everyone gets a chance.

rel ated to carcinogens,

Mm hmm

And then -- | just want to nake

So this was not on the

But then with regard to elimnating the
are there any

S no -- okay.
So we will just nove on to comments for
(h,
with M. Wck.

sorry. We'Ill start with

So it seens |like there are
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MR. WCK: Thank you. Bruce Wck.
Again, this is what we alluded to earlier, the
difference with enterprise-wi de penalties are kind of a

di fferent consideration or perspective than abatenent.

Because we really want abatenent -- abatenent and conpliance
are how we protect workers. And | -- | -- as we have tal ked
about, enterprise-wde could be, I mss -- sonebody says

three parts of ny I PP are not affected in the CSHO s
opi nion. And now we have a penalty and we can't even get it
adj usted by 40 percent.

And as Kevin said, nost of enterprise-w de are
gonna be a hundred enpl oyees or nore. So soneone gets zero
who nmade a m stake. W want to go over the bad actors who
aren't abating, you know. And we -- we don't want to chase
t hem down to abate for all locations. So I would suggestion
we renove 13 because an enpl oyer enterprise-wi de for penalty
shoul d get those credits if they are avail abl e.

M5. WONG Ckay. So thank you for that comment. And
just curious, would you elimnate it for all enterprise-w de
or just enterprise-w de general regul atory?

MR. WCK: (Indiscernible)

M5. WONG  Ckay. Just curious.

And are there any further in-person coments?

MR. BLAND: To support that, you're gonna get the

noney in the -- com ng up when we start tal king about F
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when its multiplier starts going in whatever it ends up
being. So kind of like a -- a double whammy. One, you
can't reduce it under this one if we don't elimnate 13.
And then, two, when we get to F, we'll talk about it, it's
gonna be separate penalty for each location, facing a
failure.
M5. WONG Thank you for that comment.
Any other online -- in-person comments?
Ckay. M. Johnson.
MR. JOHNSON: St eve Johnson.
Just to support what Bruce and Kevin are saying
and -- and I think I -- | agree wholeheartedly with the
abat enment portion. The goal is for abatenent to -- to have
t he bad behavior to stop. And -- and then maybe give a bad
enpl oyer a chance to correct and do good business. Because
| think the goal should be to fix the bad behavi or and abate
and not put the enployer out of business.
M5. WONG Thank you for that comment.
So we had three in-person comments.
(I'ndi scernible) section 33 -- sorry. 336(d)(13), any online
coment s?

UNI DENTI FI ED HELPER: No online comments at this

M5. WONG Ckay. So -- unless there's any further

coment, we'll nove on to the next section, which is
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coments for sections 336(e), as in "Edward," 1, 2, and 3.
So it'll be displayed on your screen nonment --

M5. BRILL: It's there.

M5. WONG It's there. | know -- nonentary --

M5. BRILL: (Indiscernible) I can can't show -- |
can't highlight the whole thing (indiscernible).

M5. WONG Oh, okay. So it's 336(e), as in "Edward,"
1, 2, and 3. And it is now on your screen. So we'll open
it up for any in-person conments.

M. Wck.

MR. WCK: And naybe there's nothing we can do about
it, again, this -- you know, there's 1.4 mllion enployers,
technically, who need to read this and understand it, and we
have a doubl e negative for things not -- under (e)(2) for
things not listed, "the Division shall not grant unless." |
don't know if there's a way to nake that easierly -- nore
easily readable. | nean, it's fine, the intent. |'mjust
sayi hg we confuse peopl e when we doubl e negative it and then
gi ven "unl ess. "

M5. WONG  Ckay.

MR. BLAND: How about no -- "50 percent abatenent
credit is granted unless the enployer has done one." That
may be a little bit cleaner |anguage.

M5. WONG Ckay. Thank you for that suggestion.

Any ot her suggestions?
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Oh, and M. Bl and.
MR WCK: Yeah. And also on one -- | just wanted to
say, we get this 'cause this is basically saying, hey, on
t he general violations now -- okay. On the general -- on
t he general violations now, if we get 13 elimnated, this
gi ves, also, further incentive.

So once they've abated -- either abated prior
to issuing the citation or abated within the tinme period on
the violation, kind of |Iike what we end up in expedited now,
t hen that abatenent credit would -- would be warranted. |If
it's not abated, then there's none. Were the presunption
before, as it's about now in generals, is presuned.

So that's -- that nmakes sense in this context
if we get rid of 13, which takes all -- all analysis of the
reduction penalty away.

M5. WONG Ckay. So any other conments? |n-person?

kay. We'll nove on to any online conments for

sections 336(e)(1) through (3).

UNI DENTI FI ED HELPER: W have one onli ne commenter,
Megan Shaked.

M5. WONG  Ckay. Ms. Shaked.

M5. SHAKED: Hi, everyone. | apologize in advance if
|"mjust reading this a little incorrectly, if nmy eyes are
going cross -- crosswise. But |I'mseeing in the underlines,

under (e)(1l), reference to enterprise-w de general and then

Kennedy Court Reporters, Inc. 115

800. 231. 2682



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

in the last sentence a reference to violations classified as
egregi ous general, repeat general, or wllful general are
not subject to an abatenent credit.

| don't know if that first one was
intentionally "egregi ous general"” or should that be
“enterprise-wi de general."” Wat the -- | just was -- was
wanting to clarify what the intention of that was.

M5. WONG M. Bland would like to respond to that --
t hat questi on.

MR. BLAND: | -- | can answer that, | think. The
reason it says "enterprise-w de general" is because there's
not an automatic abatenent credit on seriouses. There has
been, traditionally, on generals. And so they're saying
when it's enterprise-w de general, you don't get that
automatic. You have to prove you abated it. | think that's
why that is witten as only for the generals because it
doesn't apply in the context of serious.

And t hen under egregious bel ow, they've added
to the list, which has traditionally been their repeat
general and willful general, you can't get abatenent

credits. And now they've added if it's an egregious

general, then it's not. Wich, really, | can understand
what you're sayi ng, whoever the -- Megan. Because egregi ous
can't be general 'cause egregious is wllful. So | don't

know why that's there.
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M5. SHAKED: | guess -- yeah --

MR. BLAND: It nmekes no sense.

M5. SHAKED: -- | guess it was creating all ny
confusi on, but --

MR. BLAND: \hat ?

MS. CARDOSO.  You can have a willful --

MS. SHAKED: Thanks, Kevi n.

M5. BRILL: Yeah. Yeah, | guess you can have it.

M5. CARDOSO  You can have a | ocal general.

MR. BLAND: Yeah, | guess you can have w || ful
general. That's right. You just don't see 'emthat often.

M5. WONG (I ndi scerni bl e)

MR. BLAND: Yeah. Yeah.

M5. CARDOSO.  Yeah.

M5. WONG Ckay. So, Ms. Shaked, does that answer

your question?

M5. SHAKED: | think so. Thank you.

M5. WONG Ckay. And so is there a second comment,
again, with 336, section (e)(1) through (3)?

UNI DENTI FI ED HELPER: No ot her online comentators at
this nonent.

M5. WONG And we'll return back to an in-person
conmment s.

Seei ng none, we wll nove on to coments for

section 336(f), as in "Frank." And it is now on your screen
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for those attending online and in in-person, and it's being

hi ghli ghted at this point.

So again, the |language is largely original, and

| anguage underscored is what is being proposed to being
added.
So we'll start off with any comments in person,
wth M. Wck.
MR WCK Just to confirm based on this, that if
you appeal a citation, the abatenent is stayed until the

final order. That's why we have the expedited under

serious.
M5. CARDOSO. It should be. Yeah.
MR WCK Just want to nmake sure --
M5. CARDOSO.  Yeah.
MR WCK: -- that doesn't fall through.
M5. WONG Ch, sorry. M. Donlon --
M5. CARDOSO So failure to abate is -- oh, sorry.

Failure to abate is a separate type of citation. Yeah. So
t hen we would have to then go back and issue a failure to
abate citation.

M5. WONG And, M. Donlon, you had a comment.

MR. DONLON: Yeah, | have a little concern here

' cause, you know, sonetines these violations take a while to

abate. So what is tinely -- and sonetines all the enpl oyer

can do is block off the area or | ock out a piece of
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machi nery or do sonething. W're not really abating,

they're protecting their enployees, but they're not getting

that final abatenent done, necessarily, if they have to hire

a contractor to conme in to do sonething or purchase a new
pi ece of machinery.

And so | think it's -- you know, we need to
have sone | anguage in here to recognize that, that, you
know, fail -- abate or make the area safe. Sonmething to
that nature. 'Cause sonetines that's -- what you do
initially is you do an interimsonething --

M5. CARDOSO. Yeah. And we -- and we have a
regul ati on that governs, like, |ong-term abatenent where we
put conditions in place while the enployer is, |ike --

especi ally when the abatenent requires engineering. So

we -- there are regulations, | want to say 340.4, that
govern, like, that situation --

MR. DONLON: Ckay.

M5. CARDOSO -- already that woul d account for that,
where you enter into, |like, |ong-term abatenent plans.
Were -- where you woul dn't be subject, you know, 'cause
you're -- we -- we're working together.

MR. DONLON:  Yeah.

MR. BLAND: Just -- just to clarify, Mchael -- Mke.

My under standing of the application of this, this isn't

during the inspection. Tinely abatenent is there's been --
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by operation of law the -- it has becone final and then
there was abatenent period set forth that was -- usually
it's anywhere -- 10 days, 30 days, or by op -- or by final
order and it says within 30 days. And that's when -- and
after that 30-day window is when that -- let's say it's by
order, unless there's sone other thing specified in the
order, that's when the failure to abate would start.

M5. WONG ' Cause we do have a | anguage -- just in
response to what you're saying, M. Bland, this is tinely
abate. So it's not sinply, you know, not abating, it's the
timng. So there's a time period they'Il tend to | anguish.
| don't know if that -- that helps, M. Donlon. No?

MR. BLAND: Wat does "tinely" nean? Tinely neans
based on the order or -- or based on the tinme set once a
citation's been finalized?

M5. WONG  Ckay.

MR. BLAND: Right?

M5. CARDOSO | think so.

M5. WONG So, yeah, there's sone interpretation
open. So we can maybe add a comment as note to clarify
maybe what tinely neans.

MR. BLAND: May -- maybe a sentence at the end that
says "tinely abatenent is based upon the tine set forth in
the final order or by operational law. " Sonething to that

ef fect.
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M5. WONG Ckay. Appreciate that suggestion.
Any ot her in-person comments?
kay. Seeing none, just want to nmake sure that
we don't have any online comments in response to the
di scussion in person.

UNI DENTI FI ED HELPER: No online comrents at this

M5. WONG Ckay. Thank you.

And so we will nove on to coments for section
336(f), as in "Frank," (5). And that's being highlighted on
your screen. And, again, this whole entire section is
under -- underlined -- excuse nme -- so that is being
proposed as additional |anguage.

And we'll start off with any in-person
comrent s.

(I naudi bl e tal ki ng)

M5. WONG Ch, oh, so there's -- sorry. GCkay. So at
this point we don't have any in-person coments. So are
there any online comments with regard to section 336(f)(5)?

UNI DENTI FI ED HELPER: We have one online comenter.

Fred Walter, if you could please unnmute your
m cr ophone.
MR. WALTER: Thank you. Thank you. | think | have.
"' m curious about this |anguage "in proportion

to the extent that the enterprise-w de violation has been
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abated.” Are we tal king about workplaces or are we talking
about machi nes? \What are we tal king about here?

M5. WONG If | renenber correctly, this is regarding
wor kpl aces, worksite, not specific nachines. So if there's
a guarding issue at a particular worksite and it does have
an inpact of cost, you know, the board would |ike, you know,
certain worksites that are covered, then it would be by
wor ksi t e.

MR. WALTER: Good to know. W m ght want to add sone
| anguage to the section to say that nore clearly.

M5. WONG Ckay. So we're just curious, any |anguage
you woul d suggest ?

MR. WALTER: | just throwin the word "workpl ace. "
“I'n proportion to the extent that the enterprise-w de
vi ol ati on has been abated by workplace,” or sonething to
t hat effect.

M5. WONG Ckay. Thank you.

And | wanted to see if there's any further
online coments with regard to 336(f)(5).

UNI DENTI FI ED HELPER: No ot her online comenters at
this nonent.

M5. WONG So in response to M. Walter's coment and
suggestions, are there any in-person comments?

M5. BRILL: M. Walter, did | get that right, what

you wer e suggesti ng?
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MR WALTER: Let ne see if | can -- bear with ne.

"Maybe at |anguage to clarify that. Add the word 'workpl ace

in proportion to the extent that the establishnment-w de

violation"" -- nmm probably not. Yeah. |t probably

should -- Kevin help ne out here. You're better at this
than | amthese days. "In proportion to the extent that the
wor kpl ace" - -

M5. CARDOSO. For a nonth. Yeah.

MR. BLAND: Ckay. One second. Sorry, Fred. 1"l
try. 1'mnot that smart today.

M5. CARDCSO.  See.

MR. WALTER: Neither am | (indiscernible).

M5. CARDOSO. It look -- harder than it seens.

MR. BLAND: The -- the -- we're -- we're talking
about here is "the daily penalty shall be calculated in
proportion to the extent that the enterprise-w de violation
has been abated per worksite." So in other words, if you
have ten worksites that were in it originally, now we're
down to two, its reduced by the proportion of 80 percent.
Maybe a note that provides that exanple.

MR. WALTER: O change worksites to plural --
worksite to plural. Wrksites.

MR. BLAND: Yeah.

M5. WONG Ckay. So an exanpl e or maybe changi ng the

termto a plural. Ckay.
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MR. BLAND: So -- so under the section, nmaybe put a
note that gives an exanple. |If the -- if the
enterprise-wide -- "for exanple, an enterprise-w de
violation is based on ten worksites that has been abated at
eight of the ten worksites, then the penalty cal cul ation
woul d be based on 20 percent of the total worksites as
opposed to" --

MR WALTER: 100 percent.

BLAND: -- "100 percent."

WONG  Ckay. Thank you for that suggestion.
BLAND: Yeah.

WALTER:  Yeah.

UNI DENTI FI ED: (I ndi scerni bl e)

235 3

MR. BLAND: No, a blind squirrel finds a nut here and
t here.

M5. WONG So given that discussion, | just wanted to
see, there is any online comments at this point.

UNI DENTI FI ED HELPER: No ot her online comments at
this nonent.

M5. WONG And are there any in-person conmrents?

Seei ng none, we wll nove on to the next

section, which is comments for section 336(i), as in
"“i ndependent." And we'll start off with any -- oh, let's
just get that on the screen first, make sure everyone can

see it.
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So it is on your screen now. So basically it
is the calculation -- sorry -- penalty calculation for
egregious violation is conpletely underlined because this is
going to be a new proposed regul atory subsecti on.

So any comments in person at this nonent?

M. Bl and?

MR. BLAND: So this kind of goes to a question | had
at the beginning. Wen we've been referring to egregi ous
violation as a classification, is egregious its own separate
classification or is it a characterization of one? Because
here we've got regul atory general serious and you can have a
willful serious, you can have a wllful general. But
it's -- it'sitsowmn. Soif its own -- 'cause it says "if a

Wi llful violation is determned to be egregious”; right? So

it's a --
M5. CARDCSO It --
MR. BLAND: -- characterization --
M5. CARDOSO It's like repeat

MR. BLAND: But it's a characterization, then. It's

not a classification.

M5. CARDOSO Repeat is under -- it's a
classification so -- like, repeat's under |ike --

MR, BLAND: But repeat --

M5. CARDOSO -- under title --

MR. BLAND: Yeah, but you can --

Kennedy Court Reporters, Inc. 125
800. 231. 2682



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

M5. CARDOSO. But it is -- like, and when you think
about it, it's a characterization.

MR. BLAND: So -- so it's a characterization of a
type of willful. It has to be willful no natter what. And
a repeat, although we've referred to it all these years as a
classification, it's actually a characterization of either
general or serious or it could be a wllful repeat.

M5. WONG It can be franmed that way. But --

MR. BLAND: That's --

M5. WONG ~-- at the sane tine, egregious is its own
classification, which is related, you know, and tied to the
other existing classification, sanme as repeat, but
technically is its own classification. And we can issue
citations based upon that as a classification.

M5. BRILL: So based on that explanation, then this
is where the confusion lies with this. It says "the
D vision shall issue a separate citation with a separate
proposed penalty cal cul ated pursuant to subsection H, "
right, "in the instance.”" So if it's its own separate -- so
does that nmean you get a willful for 3203 and then, oh, it's
egregi ous so now we get another citation that says egregi ous
for --

M5. CARDCSO.  No.

MR. BLAND: -- 32 -- that's ny point.

MS. CARDOCSO  No.
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MR. BLAND: That's my point; right? 'Cause this is
sayi ng separate and separate. So that's ny point. It
shoul dn't be a separate -- if it's a willful that is
characteri zed as egregious, it would be one penalty
calculation; it would be one citation.

M5. WONG  Under st ood.

MR. BLAND: Right?

M5. WONG So | think the -- | hope we can clarify

the confusion. So when we're separate citation, it's not

for classification base, it's -- we're going to have a
willful plus one of the, you know, A through Gcriteria.
that, then, it becones egregious. |It's not wllful plus
some sort of egregious. |It's just plain ol' egregious.

And if there's an egregious citation, then
pursuant to -- this is actually interpretation N | anguage
taking fromthe statute so that each instance becones a
separate citation and, therefore, each citation is a

separate calculation. | -- does that --

So

MR. BLAND: Well, okay. So we don't have instances.

M5. CARDOSO W do.

M5. BRILL: W -- we have -- you can have instances
within the alleged violative description; right? But we
have itens. W have citation 1, iteml1, 2, 3 --

M5. CARDOSO It's an instance.

MR. BLAND:. -- citation -- what's that?
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MS5. CARDOSG It's an instance.
MR. BLAND: So in the allegations, in every

al l egation alleged, violative description is going to be its

own - -
M5. CARDOSO. Citati on.
MR. BLAND: -- citation, even though it's the sane
citation itself to where today -- so when it's egregious,

you have one willful for 3203, ineffective training. And,
| i ke, we can have -- I've had this where it's, |like, three
separate things of instances of -- of ineffective training
for one. One guy --

MS. CARDOCSO Right.

MR. BLAND: -- wasn't trained on the heat illness

effectively. The other guy wasn't trained on

acclimatization effectively. And the other -- it's all the
sane citation of -- well, that's 3 -- 330(H), but -- or
three -- whatever the nunber. Heat illness, H PP. Now that

becones three separate egregious citations and willfuls?

M5. WONG And just to clarify, rule -- | don't think
willful will be in the picture because if we deemthat
particular willful that you' re tal king about, that your --
exanpl e you're showng, it'll be deened egregious and that's
it. I1t's not gonna be willful and egregious. |It's just
gonna be an egregious citation.

And If there's, |ike, several instances, that
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will be howit would be issued to let's just say, you know,
for -- oh, wait. Yeah. For that citation. For that
violation. But for each instance where there is an enpl oyee
exposure -- you know, for exanple, if there was, |ike, 50
enpl oyees, each exposure is going to be deened one separate
citation --

M5. CARDOSO Fifty citations.

M5. WONG -- egregious -- yeah, and each 50 w ||
have their own penalty calculations. 'Cause this is the
pur pose of egregious violation is being used to -- as a
deterrent, obviously, to increase the penalty cal cul ati ons.

MS. CARDCSO  So --

MR. BLAND: So --

M5. CARDOSO -- if -- if we issued a 3303(a)(7) --

MR. BLAND: Mm hmm

M5. CARDOSO. -- failure to train on --

MR. BLAND: \Wat ever.

M5. CARDOSO. -- two different things.

MR. BLAND: Ckay.

M5. CARDOSO  Ten enpl oyees were -- were -- they

failed to -- enployer failed to train ten enpl oyees on each

of those nethods, that's 20 citations. And that's straight

out of the statute. That's under 5317.8(A).

M5. WONG And that's for egregious violations.

VR.

BLAND: | get that. So -- so it's saying
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there's -- so if you had --

MS. CARDCSO So --

MR. BLAND: -- five --

M5. CARDOSO So be good.

MR. BLAND: Yeah. But this -- this is --

MS. CARDCSO  No. But, yeah --

MR. BLAND: | nean, 'cause | --

M5. CARDOSO -- so -- and that's exactly the --

MR. BLAND: -- I'mgoing with real-world experience

her e.
MS. CARDOSO  Yeah.
MR. BLAND: -- because lot of tines we'll see the

al l eged violative description where enpl oyees were not

trained. It doesn't say which one. It doesn't say what
one. It doesn't say "Tomwasn't and Sheila wasn't," it says
“enpl oyees. "

M5. CARDOSO It's -- yeah.

MR. BLAND: And then now, how -- they -- and how does
that get -- so this is a separate citation for each enpl oyee
that's been alleged. And if it's just claimng ineffective,
so we're gonna be fighting over, okay, we had all this
training but it was ineffective and it was egregi ous 'cause
we nmet one of the criteria. So, | nean, it's just --

M5. CARDOSO  What we have to show --

MR. BLAND: -- this thing gets crazy.
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M5. CARDOCSO -- it's willful.

MR. BLAND: Mm hmm

MS. CARDCSO W I I ful.

MR BLAND: | understand that.

M5. CARDOSO  Like, willfully. Like, I know the |aw

requires me to train. You know, it's cheaper to hire

wor kers who are not train -- like, not to train them
know it's dangerous and |I'm gonna still expose them --

MR. BLAND: Yeah.

M5. CARDOSO. -- to the hazard

MR. BLAND: And maybe train's a --

M5. CARDOSO | nean, it's -- it's --

MR. BLAND: Maybe training's a bad exanple --

M5. CARDOSO  You know - -

MR. BLAND: -- because no one says it's cheaper to

not have trai ned enpl oyees 'cause they --

M5. CARDOSO Onh, people do. People do.

MR. BLAND: Un- huh.

M5. CARDOSO Like, it's cheaper to get people who
aren't certified --

VR. BLAND: But no --

MS5. CARDOSG -- on howto -- howto drive a forklift
or like, you know, to just -- yeah.
MR BLAND: Mmm | -- because there's a | ot nore that

goes into it --
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M5. CARDOSO  Trenching. | nean, it's -- there's
like, like -- you know, there's plenty of enployers, the
under ground econony, who don't train. And this is -- the
purpose is, like, the ones who know --

MR BLAND. Ckay.

M5. CARDOSO -- that they're exposing workers to
hazar ds.

Yes. M. Wck.

MR. WCK: Just, again, sort of the bal ance part of
that. 'Cause that -- hopefully there's not plenty of them
but they're -- we know they are out there.

M5. CARDOSO  They exi st.

MR. WCK: They exist.

M5. CARDOSO.  Yeah.

MR WCK: They operate and we want this to target
them The -- the concern is, you know, sonebody with 25
crews out there and one job supervisor says, "You know what ?
Do it this way 'cause"” -- for whatever reason. And they're
gonna fire that supervisor. But Cal/COSHA cones on site and
says, "That supervisor had ten enployees. And it was -- the
supervisor willed it. It was wllful for the supervisor, so
i nputed to the enpl oyer."

How -- how does that -- how -- | nean, does
t hat enpl oyer, whose supervisor did their own thing but has

no defense for it; right? In reality, | nmean, are they
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gonna get ten separate citations? And if it's a serious --
you know? And -- and is there alimt, since it's a
separate citation, does the 158 limt apply to each one

or --

M5. CARDOSO To each one. It would apply to each
one.

MR WCK: So you -- you could -- one supervisor of
one crew who went off the rails for whatever reason for one
day or a -- you know, whatever, that could be a one and a
half mllion dollars --

M5. CARDOSO That's right.

MR WCK -- citation?

M5. WONG | -- | do -- we do hear your concerns.
But then if you look at the criteria from Iike, A through
G the seven criteria for egregious, it is enployer. The
enpl oyer intentionally did this; enployer has a history of

this. So we're not |ooking at this one jobsite.

| know sonetines we're mxing it into, like,
maybe enterprise-wide. So it's not, like, a particular
website -- | nean -- sorry, website -- worksite. W're

| ooki ng at enployer as a whole. So if you | ook at the

| anguage -- because we had -- we broke it down that sone of
the criteria under A through G focuses on the enpl oyer and

the other is on, | think 3, it was on naybe history of sone

sort.
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But, yeah, it -- it specifies enployer conduct,
enpl oyer intentionally dis -- disregarded. So, again, |
hope that addresses your concern that we're not really
| ooki ng at one rogue supervisor at one particular site.

MR WCK  But -- but E, wllful, does nean that --
that | eads to that.

M5. CARDOSO Right. But | -- the one thing -- like
| -- Mtch Steiger -- to quote Mtch Steiger earlier on, we
issue very feww llfuls annually. So to issue an egregi ous,
it's a higher standard than even the willful. You know,

SO --

MR, WCK: Ckay.

M5. CARDOSO -- it's a -- it's a high burden to neet
for us to issue the willfuls. But, yeah, if we did have --

i f an enpl oyer had a rogue superintendent who sent five

workers into a trench that had, you know -- into a confined
space wth, |ike, hazardous gas and they all died and, IiKke,
he knew -- the workers were like, we -- "we shouldn't go
there. W were trained to not do this" and he -- the

superi ntendent says "go or, you know, you're fired," yeah.
Yeah. Then that -- that woul d be egregi ous.
MR WCK:. Ckay.
M5. CARDCSO. O -- | nean, if it net the factor --
MR. BLAND: And in that scenario, we wouldn't -- we

woul dn't di sagree in that scenario.
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MS. CARDOSO  Yeah.

MR. BLAND: | just see the -- the way this is
witten, it's rife for sone abuses on -- on there. But
not -- | think -- and you're saying that this is exact

| anguage in the Labor Code.

M5. CARDOSO It -- okay. So | don't knowif it's --
"1l read the Labor Code.

MR. BLAND: Yeah.

M5. CARDOSO The Labor Code, it says -- well, it's
kind of a long sentence. Not -- so 6317.8(A), | see that in
t he begi nning, Lisa.

M5. BRILL: On.

M5. CARDOSO. "Not withstanding any other law if upon
i nspection or investigation the Division believes that an
enpl oyer has willfully and egregiously violated an
occupation safety and health standard order, special order,
or regulation. The Division, wth reasonabl e pronptness,
shall issue a citation to that enpl oyer for each egregious
vi ol ati on and each instance of an enpl oyee exposed to the
vi ol ation shall be considered a separate violation for
pur poses of the issuance of fines and penalties.”

So that's straight out of the Labor Code.
Li ke, there's -- we don't have a |lot of --
M5. WONG  Leeway.
MS. CARDOSO. Yeah. There's not a |ot of discretion
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there of changing it. But, you know, we have to show t hat

it's an egregious. |It's a pretty high standard.

MR. BLAND: Ckay.
M5. WONG So there's been a | ot of in-person

dialogue. | wanted to give an opportunity for those who are

onl i ne.

noment .

Are there any comments with regard to subsection |?

UNI DENTI FI ED HELPER: No online conmmenters at this

M5. WONG Sorry to interrupt. |If there was, I|ike,

nore comments in person. This is, again, with regard to

section 336(i), as in "independent."

And seeing that there is no online or in-person

coments, we will go in to comments for section 336(k), as

in --

M5. BRILL: Kangar oo.

M5. WONG -- "kangaroo." Sorry. Kangar oo.

MR. BLAND: Kevi n.

M5. WONG Ch, yeah. Sorry. Sure. Sure.

(Laughi ng)

M5. WONG Ckay. So we're gonna start off -- oh, oh,
let's just -- | think -- Rachel already has it highlighted
just to nmake it easier. So Kfor 1, 2 -- | think it's only
1 and 2.

M5. BRILL: Yep.
M5. WONG Yeah. And with the cap at the end. So
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t hat everyone knows what we're tal king about. And this is
the penalty calculations for enterprise-w de violations.
And, again, you'll note that it is underlined. So this
whol e entire section is being added to inplenent the
statute.
Are there any in-person comments at this tine?
Ch, M. Wck.

MR WCK: Bruce Wck. Again, double negatives. So
could you explain what this neans?

M5. WONG  Ckay.

MR WCK It says does -- you know, "credit that
does not apply should not be used," | nean --

M5. WONG Let nme pull that back up on m ne.

MR WCK: -- it seens -- it's just hard to read and
say | really understand that.

M5. WONG So note that is a double negative. But
let's see if we'll respond to that question as well. So the
first part, you re not concerned with, but the second part,
is that -- okay. So...

MS. CARDOSO. That does.

M5. WONG Wait. Wait. One at a tine.

M5. CARDOSO  So yeabh.

UNI DENTI FI ED: Does not apply and shall not
(i ndi scerni bl e)

M5. CARDOSO So that's the -- you only get abatenent
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credit on the enterprise-wide citations if you abate

across -- you abate all of the hazards. Yeah. So like if
you -- if there -- if thereis -- if there is three
wor ksites and the unguarded saw and one -- one saw i s abated

and the other is not, you know, there's two unguarded saws,
three worksites. |In order to get abatenent credit, you
woul d have to abate all of them

MR. BLAND: So "in order for abatenent credit to be
applied, all worksites shall be abated.” Sonething to that
effect.

M5. WONG And just to clarify, actually, this is --
| think it's in response to the fact, in reality, is that

there's going to be nultiple worksites and there's going to

be different factors. And so you -- if we did apply repeat,
whi ch may not apply to another worksite -- for exanple, it
applies to one worksite but not the other -- there will be

confusi on and cause i ssues.

So, therefore, we intentionally put in
subsection (k)(2) in order to avoid that confusion. Because
any -- when you call is characterization or actual
classification, repeat or willful or egregious, sonetines
all those, like, different --

M5. CARDOSO COh, that's right.
M5. WONG -- factors -- yeah. D fferent factors

may, again, apply to one worksite but not to the next. So
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that's going to cause, again, confusion.

M5. CARDOSO  Yeah.

M5. WONG So to avoid that confusion, we elimnated
all that, including accident-related characterization or
anything that can be a different factor from causing issues.
W elimnated that. W're sticking to basic calculation
when we're calculating enterprise-w de violations because we
have to calculate for each. W have to nmultiple it by each
worksite that's cover ed.

| hope that's clear. Does that nake sense?

M5. CARDOSO Right. So the --

MR BLAND: So --

M5. CARDOSO -- enterprise doesn't have the
hei ght ened penalty that would attach to, like, an
accident-rel ated citation.

MR WCK: So if you had the sane violation at five
sites and at one it was accident related, the
enterprise-w de --

M5. WONG Wuld not apply that accident-related to
hei ghten the -- or increase the -- the --

MR WCK So --

M5. WONG -- penalty.

MR WCK: Four of themwould be regular, one -- the
accident-rel ated would get the --

M5. CARDOSO  No adj ust nent.
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M5. WONG We wouldn't use that characterization.

M5. CARDOSO  Besides only -- yeah.

MR WCK: That would be kind of onits own in the --

M5. CARDOSO  Yes.

MR WCK: -- and the enterprise-wide would nultiple
at, say, a -- a regular serious for the other four.

M5. WONG  Exactly.

MR WCK Ckay. So is there -- is there a way to
say that w thout the double negative? | don't know --

M5. WONG W'l take that into --

M5. CARDOSO. W tri ed.

M5. WONG W did -- we did try to work on this one.

MR WCK | nean, | -- | get, now, what you're
saying and that -- that nakes sense and that seens right,
just --

UNI DENTI FI ED: Maybe (i ndi scernible).

M5. WONG No. Understood. So, yeah, if anyone
here, super brilliant, can cone up with sone | anguage, we
are open to it. However, we wll -- we will -- we do hear
the -- the issue.

MR. BLAND: Yeah.

M5. CARDOSO So, you know, and there's -- we're
gonna open -- we're gonna all ow conments for one nore nonth.
And then the goal is, two nonths fromnow, to -- to post new
t ext.
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M5. WONG  Update.
M5. CARDOSO  Anended, updated text that reflects
t hese comments.
BLAND: Ckay.
CARDOSO  And then we can have further comrents.

2

BRI LL: Just keep conmenti ng.

CARDCSO: W'l |l just keep commenti ng.

BLAND: That's the fear

M5. CARDOSO  You know? Well, you know, to get it to

205 B

as close as workable and then be -- so that the formal

rul emaki ng goes by quickly. So, yeah, so if you have
coments within the next nonth, please e-mail themto our
e-mai | address.

M5. WONG Ckay. Yeah. W'I| share that information
alittle later, especially because we did feedback for --
fromthe public where it needs to be a dial ogue.

But I know, M. Wck, you were the first
i n-person comments. Are there any other in-person coments?
Oh, okay. M. Bl and?

MR. BLAND: Yeah, I'mstill hung up on this worksite.
And | keep going back to. So I'll give you an exanpl e that
could really get crazy is, let's say a cable conpany. They
have enpl oyees on -- at ten different houses a day,
mul tiplied across 300. Each house is a worksite. Each day

the worksite -- we need to look at trying to define worksite
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to elimnate sonme of these egregious interpretations it
coul d be.

' Cause, | nean, think of the nultiplier. You
know, if you have, you know, 500 a day for six nonths,
‘cause that's the tine period, |I nean, what is tinme -- you

know, how are we gonna do that? W really need to | ook at

that --

M5. CARDOSO Like, it's -- it's easy when you think
of, like, a brick and nortar store.

MR. BLAND: Yeah.

MR WCK:  Yeah.

MS. CARDOSO. Like -- and it becones --

MR. BLAND: Yeah. Yeah. But in the context of these
nmobile things, it can be -- it can add -- | nean, it can

have 10,000 worksites in a day --

M5. CARDOSO (I ndi scernible) enpl oyees.

MR. BLAND: -- for a cable conpany.

M5. WONG  Under st ood.

MR. BLAND: Right? And you have one progranmmtic
i ssue that applies to everybody in the field that's at one
of those work -- now we got 10,000 citations.

M5. WONG Ckay. This is just nme throwng it out
there. So just |like our CSHOs, we have district offices.
So instead of, like, each CSHO going to a different, what we

woul d deem worksite for the purposes of, you know,
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enterprise-wide, would it help to then narrow it down from
whi ch office they're fromor sonething |like that?
["mjust throwing it out there. |'mnot saying
that that's -- | knowthat's --
MS. CARDCSO  Ch.
M5. WONG |'mjust saying. So, |ike, we have

Long Beach district office. W, l|ike -- you know, Van Nuys.

Soit'll --

M5. CARDOSO  Regi on.

M5. WONG -- kind of conme down to that -- yeah,
regi onal --

M5. CARDOSO  Each region.

M5. WONG -- kind of Iike which office they're

actually from being sent fromso that not each workpl ace
t hat they happen to be working at is deened a worksite,
whi ch can add up to a billion. WlIl, you re not saying a
billion. But, you know, | -- | understand your concern.

MR. BLAND: (I ndi scernible)

M5. WONG Anything simlar to that.

MR. BLAND: Southern California Edison
(i ndi scernible).

M5. WONG  Yeah.

MR. BLAND: (I ndiscernible)

M5. WONG Tighten up the definition. Gkay. So
tighten up the definition --
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M5. CARDOSO. So define "worksite" for purposes of
the enterprise-wide clarification. Ckay.
M5. WONG Ckay. So | appreciate that comment.
So one nore comrent fromin-person for 336(k),

as in "kangaroo."

Seeing none, we'd like to nove on to any online

comments for 336(k), as in "kangaroo."

UNI DENTI FI ED HELPER:. W have one online comenter.

Andrew Sommer. |If you could -- oh, you --
M5. WONG M. Sommer.
MR. SOMMER:. Yes, thank you. | can't see all the

text on the screen, so |I'mjust pulling up the PDF. But |
was simlarly confused by (k)(2). And | think the issue
that -- you'll work this out, I"'msure, in the drafting.

But you're referring to "or any abatenent credit that does
not apply." And so if you make that plural, "do not apply,"
reference it to all the prior itens, maybe in plural, that

will clarify it.

But | -- | appreciate the clarity now. | -- |
under stand what you are saying. It just needs to reflect
t hat here.

And then regarding (k)(1), I think the concern
isit's -- it's -- we're basically multiplying by the

worksite, the penalty, where it's enterprise-wde citation.

But ny understanding, unless |I'mnot getting it here, is the
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enterprise-wide citation does not need to be willful. So it

could be a benign -- a relatively benign citation but
applies across operations and we had stacking of -- of
penalties. AmIl -- aml not follow ng that?

M5. CARDOSO. Yeah. That's correct. That's correct.

MR. SOWER: Ckay. So, you know, it seens to be,
there may be a question about the Labor Code provision
that -- that was enacted. But | think what cones to m nd
me -- toneis that there as an IIPP violation and it may be
an |l PP docunent and be fairly innocuous but apply across,
say, 20 locations. That's a fairly draconian penalty, in ny
mnd, in that situation.

M5. WONG |'mjust going to --

MR. SOWER: And so --

M5. WONG -- interrupt really quickly. 1Is there a
way you can naybe be further -- or closer to the mc? |
think we're -- sone of us are having i ssues hearing you,
especially Ms. Brill, who has to type up your comments.
Because | -- | couldn't quite understand everything you were
saying. So | don't think Ms. Brill could -- can hear you.

Can you --

MR. SOWER: Ckay. Yeah. No, | can -- can you hear
me better now?

M5. CARDOSO Yeah. Andrew, if you could repeat your
suggest ed change for (k)(2) regarding --
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BRILL: Can | --

CARDOCSO.  -- (indiscernible) is that what you --
SOMMVER:  Ch, okay.

M5. BRILL: That -- I'msorry. Andrew, can | also

20 5

ask, just a teeny bit slower. Yeah.
MR. SOWER: OCh, okay. Sure. [|'ll do both.

So for -- for (k)(2), | think the confusion is
that you have these enunerated itens that are, you know,
separated by "or" and then it says "does not apply." So
when | read that, | thought you were saying that the
abat ement credit does not apply, but it wasn't in reference
to the prior itens.

So | think if you made it plural, for exanple,
| -- you know, then it would be clearer that you're
referring to all of the itenms. But I'm-- |I'msure there's
ot her ways that you could draft this. But it just needs to
be clarified.

And then for (k)(1), because there's no -- this
isn't willful, there's no state of m nd conponent for
enterprise-wide violation. The concern here is for the
conmon enpl oyer, particularly those that aren't terribly
sophi sticated, they may have an || PP docunent with a -- a
relatively nom nal violation, technically, in howit
captures the regul atory | anguage under |1 PP.

But then what -- it could be encounter -- they
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coul d encounter here, you know, really significant stacking
of penalties based on howthis is worded. So ny -- ny
reconmendati on woul d have sone sort of threshold that if it
is going to be stacked, that it be wllful.

| get that the -- the desire is for abatenent
and so for enterprise-wide citations you -- you include all
the different worksites so you can abate all at once in one
enforcenment proceeding. It doesn't seemwarranted, in ny
mnd, to do the sane with penalties and stack the penalties
regardl ess of whether it's wllful.

MS. WONG  Ckay.

M5. CARDOSO | do -- it's been -- | do think that --
that the deterrent effect, the stacking was one of -- one of
the public policy reasons for why we -- we drafted the text

as we did. That that was one of the purposes, in addition
to abatenment, was to deter, you know, violations that --

where there's a pattern and practice.

So we'll look intoit. And -- and if you, you
know -- we'll definitely consider your conment.
MR SOWER And -- and | -- and | get that.

M5. CARDOSO Do you recall (indiscernible)? No?

MR SOMMER:  You know, | think that the deterrent's
effect woul d be acconplished, |ikew se, through an
enterprise-w de proceeding. That would be fairly onerous,

nonet hel ess. But | appreciate that (indiscernible).
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MR. BLAND: W keep going back to -- we keep focusing
on pattern and practice. It doesn't need to have pattern

and practi ce.

M5. CARDOSO. It has --

MR, BLAND: It --

M5. CARDOSO As long as it's a witten policy.

MR. BLAND: Just a -- yeah.

MS. CARDOSO.  Ri ght ?

MR. BLAND: Just a witten policy 'cause it's either.

And that's where | think -- you know, | understand that
pattern and practice were there doing sonething --

M5. CARDOCSO.  And --

MR. BLAND: -- yeah. But just the -- because the
first paragraph, fromthis norning, that's where it gets
real nuddl ed.

M5. CARDOSO And in practice --

MR. BLAND: Yeah

M5. CARDOSO -- it'll be -- in our practice, it'll
be infrequent for us to issue pattern and practice
vi ol ati ons.

MR. BLAND: Yeah.

M5. CARDOSO It's -- it's very unconmon to where we

| earn that, you know, there's one enployer who, at a

different site, has the sanme violation. It -- it'll be
nore -- nostly based on a witten policy, you know, that
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says "masks are prohibited" or sonmething Iike that, you

know? You know, it'll be --

MR. BLAND: Well -- yeah.

M5. CARDOSO -- sonething fundanmentally wong with
the Il PP that -- then we secure evidence that this |IPP

applies to all of the worksites.

MR. BLAND: No, | -- | don't disagree with the design

(indiscernible) I think is intended.

M5. CARDOSO  Yeah.

MR. BLAND: 1've had so many tines, 20 years ago,
where we all sat in aroomlike this. W go, "This is what
we nmean. Don't change the I anguage. This is what we nean."
And now we're litigating things we never dreamed woul d be

the interpretation by the Division whenever we have a new

regine in or nenories fail or people retire. And so we have

to be really cogni zant. Yeah.
M5. CARDOSO Well, that's the whol e purpose of
havi ng cl ear --

MR. BLAND: Yeabh.

M5. CARDOSO -- | anguage.

MR. BLAND: Yeah. Yeah. So...

M5. CARDOCSO. | nean, it'll be on the books after
we're --

MR. BLAND: Yeah, after we're dead and gone.

M5. CARDOSO. -- we're gone -- yeah.
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MR BLAND: Right.

M5. WONG Well -- well, we appreciate the -- the
response fromM. Bland. But --

MS. CARDOSO. Never know.

M5. WONG -- want to be fair with online comenters.
| think we only had M. Somrer -- Sumrer.

UNI DENTI FI ED HELPER: W have - -

M5. WONG Yeah. So we have a second comment online.

UNI DENTI FI ED HELPER: One nore online commenter.
Megan Shaked.

M5. WONG Ch, Ms. Shaked.

M5. SHAKED: Thanks, Ms. Wbng.

Yeah, just one other comment about kind of
we're hearing different things about what the kind of in --
intent or the incentive is supposed to be. And, you know,
realizing that the people who are in the roomcan kind of
deci de how -- what the intention is of issuing the
citations.

But in the interest of, like, clarity,
under st andi ng what the incentives should be, | -- I"'mstil
just struggling with the abatenent credit and how t hat
factors in to the incentive to try to get abatenent,
particularly for enterprise-w de abatenent.

I f you have, you know, sonething that maybe

the -- maybe the parties disagree about the -- about whether
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there was a violation but, you know, there's an agreenent
to, you know, enhance the witten program docunent in sone
way going forward, is the inability to issue a -- an
abatenment credit in line with the incentives to get
abatenent. And does it tie the Division's hands in a way
t hat doesn't make sense, you know, however many years down
the Iine when maybe we're not all involved in this in the
sane way.

Just trying to understand what the intention of

the -- of the requirenent is.

M. WONG Well, | -- | do need further clarification

with regard to your comment. Are you referring to (k)(2) in

reference to the abatenent credit? |Is that where you're --

you're referring to?

M5. SHAKED: | was -- | was speaki ng about the
abatenment credit -- credit in general terms, but --

M5. WONG  Oh.

M5. SHAKED: -- yes, it is -- it is in that section
as well. | nean, it's kind of sprinkled throughout a couple

of the sections we've been tal king about.

M5. WONG Ch, are you referring to -- from your

prior conment where enterprise-w de general does not get the

50 percent abatenent credit presunption. |Is that what
you're referring to?

M5. SHAKED: Yeah. | -- | guess I'mjust -- |I'm
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maki ng the comment generally, in terns of when the abatenent
credit is off the table for these -- these changes that
we' ve been di scussing today.

M5. CARDOSO Well, with respect to enterprise-w de,

Megan, or egregi ous?

CARDOSO Ckay.
SHAKED: Yeah.
CARDOSO  And for enterprise-wide, howit's

M5. SHAKED: In -- well, for egregious it --

M5. CARDOSO. | think it makes sense for --

M5. SHAKED: -- it's for enterprise-w de.

M5. CARDOSO -- egregious.

M5. SHAKED: For enterprise-wide, | -- I'll say.
V5.

IVS.

>

witten now, it's all or nothing to where we say "we'll give
you credit if you abate, but if you don't abate tinely, then
you don't get the credit."

And so are you saying that abatenent credit
shoul d be, like, a percentage? Like if, you know, two of
the five -- let me nake it easy. Two of the four hazardous
conditions are abated tinely, then the D vision should
provi de 50 percent abatenent credit?

M5. SHAKED: Well, maybe it's this (k)(2) |anguage
that -- that is tripping ne up about where the abatenent

credit is -- how the abatenent credit is going to be

applied; right? 'Cause it says "or any abatenent credit
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that does not apply to all worksites covered.” So maybe you

can clarify when the abatenment credit applies for
enterprise-w de viol ations.

M5. WONG This, again, | -- | know may have caused
some confusion. W'IlIl look into it.

M5. CARDCSO.  Ckay.

M5. WONG  But section (k)(2), again, was any factors
t hat can cause different calculations for each worksite
because this is for enterprise-w de, and we need,
essentially, one nunber to nultiple across the board for,
i ke, however many nunber of worksites.

So sonetines one may have abatenent credit and

one does not, or whatever it is. So these are just factors

t hat woul d cause different worksites to have different

calculations. So it's not really saying that we're going to

provi de abatenent credit or not. It really doesn't address
that under (k)(2). |It's nore like elimnates any factors
t hat causes each worksite to have a different penalty
cal cul ati on.
Does that help clarify? Make sense?
M5. SHAKED: Yeah. | think -- | think | understand
the intention of (k)(2). Thanks.

M5. WONG Ckay. But -- but if you think of anything

further that, you know -- please note, as Denise was sayi ng,

our online e-mail address for coments will be open for a
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nonth after the neeting. Because | understand, you know, in
a neeting or maybe you're nmulti-tasking, whatever it is,
sonething will cone up later. So please feel free to --
maybe if sonething brilliant cones up, |ike, tonight or
tonorrow, please note that the e-mail address will be --
remai n open and we will check it.

But | think you were the second online coment.
So | want to be fair and see if there's a third online
comment at this tinme for section 336(k), for "kangaroo."

UNI DENTI FI ED HELPER.  No ot her com -- no other online
comments at this nonent.

M5. WONG Ckay. Just want to ping pong back to any
i n-person comment. And it seens like there is -- there are
none.

So that was actually our last section with
regard to any substantive changes for comrents. But | just
want to do kind of a review to make sure. Are there any
ot her sections that we don't have on the agenda that anyone
here would |li ke to provide a conment for?

We'l|l start with anyone in person.

| see none. So are there any sections that we
have not discussed that you wanted to coment upon for those
attended onl i ne?

UNI DENTI FI ED HELPER:  No online coment at this

monent .
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M5. WONG Ckay. So as stated, | want to enphasize

that we wll keep our comment e-mail open. That's -- uh-oh.

(1 naudi bl e tal ki ng)
M5. WONG No. No. No. | forgot the e-nmuil
address. Let ne just pull up...

| want to nake sure that everyone knows the
e-mai | address that we do have set up for comments. Again
for one nonth -- or 30 days after today, we will keep it
open. And the e-mail address -- oh, Ms. Shaked, you did
e-mail. So you know this e-mail address. But it is --
oopsy. Hwmm It is SB606rul enmaki ngconment s@li r. ca. gov.

So that will remain open. That e-mail address
is on our website for advisory community neeting for this
SB 606 rul emaki ng, incase you do forget what the e-nai
address is.

So again, that's gonna be |eft open. W wll
check it for the next 30 days for any comments. And -- and
in roughly two nonths after the 30 days, we hope to provide
an update as to any proposed or regulatory | anguage in
response to the comments we have received.

And any further information wll be posted on
the advisory commttee --

UNI DENTI FI ED HELPER. We do have one -- sorry to
interrupt. W do have one online commenter

M5. VONG  Oh.
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UNI DENTI FI ED HELPER:  Anastasia Wi ght (phonetic),
Wrk Safe. Can't read the rest of what that says.

M5. WRIGHT: H . [I'msorry. | just had a question.
Wul d you guys be sharing the edited draft that you worked
on today with all the comments from peopl e?

M5. CARDOSO Oh, yeah. W could --

M5. BRILL: | think --

M5. CARDOSO -- we could post it.

M5. BRILL: W can. Yeah.

M5. CARDOSO  Yeah, we can post it on the website,
the SB 606 --

M5. BRILL: Onh, we have -- we'll have to get it
remedi at ed.

M5. CARDOSO Onh, really? kay.

M5. BRILL: For posting it, yeah.

M5. CARDOSO. W can e-mail it?

M5. BRILL: The -- the answer is, yes, but give us a

second to figure out sonme of the --

MS. CARDOCSO  Yeah, we will --

MS. BRILL: -- tech stuff.

M5. CARDOSO The | ogi stics.

M5. WRI GHT: Ckay. Thank you.

M5. CARDOSO We might be able to e-mail it.

M5. WRIGHT: Yeah, e-nmail -- | think in the past

we' ve received sone of the edited drafts via e-mail.
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MR. BLAND: | think she's tal ki ng about what you had
up here working with the notes attached to it.

M5. CARDOSO  Yeah, what has happened to --

M5. BRILL: That was (indiscernible) that's what |
under st ood, but perhaps --

MR. BLAND: | haven't seen that. Cenerally what we
get back is what you guys do --

M5. CARDOSO Oh, really? kay.

MR. BLAND: -- as a result of all these. But we can
al so get a copy of what ends up being the recorded
di scussion. That's usually put into (indiscernible).

M5. BRILL: Yeah. There --

MR. BLAND: So (i ndiscernible)

M5. BRILL: -- there will be a transcript with this.

MR. BLAND: But yours are a ness now, so it's Kkind of
a hybrid. Yeah.

MS. WONG M. Wck?

MR WCK: Bruce Wck.

| just wanted to confirm-- and maybe t hat

woul d be a good thing to post or send out all the comments
that we are going to -- soneone's going to push this out to
all the multiple links and ser -- list serves so that a --
the typical group of people get it who did not get it.

M5. CARDOSO So on that con -- so everybody who's

online, did you receive -- did you receive an e-mail?
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(1 naudi bl e tal ki ng)

M5. CARDOSO. O who didn't receive this notice --
e-mail notice of this Advisory Commttee? Anybody?

UNI DENTI FI ED HELPER: We have -- Megan would like to
speak.

MR. BLAND: Onh, maybe tell them (indiscernible).

M5. CARDOSO Onh, yeah. Raise your hand, please.

UNI DENTI FI ED HELPER.  Megan Shaked would like to --

M5. BRILL: Like raise your Zoom hand.

M5. SHAKED: |'mso sorry. | was just trying to
indicate that | had not received notice of this via e-mail.
M5. CARDOSO So is that -- how many peopl e?

M5. BRILL: | would encourage anyone el se who didn't
get the notice by e-mail to do what Megan did so that we can
count you, please.

MR WCK Andrew. So that's three there. And
know tal king earlier, there's another (indiscernible) that
only -- that Steven, Mke only got it fromnme. They would

not have known about this if | didn't forward to them

Sol -- 1 think -- that's -- if we're gonna --
| mean, it'll be great for 30 days. But we don't -- contact
t he peopl e who want -- who otherw se have been here, we're

gonna waste that 30 days so..

M5. WONG Yeah. W'l ook into better -- reaching
out, or outreach. W -- we -- we definitely hear the
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concer n.

But | just want to go back to posting the
coments based on today's Advisory Conmittee. And we wl|
have to renediate everything. And so | would like to
further just say that we'll keep, you know, the comments
maybe -- we may not post it because of the requirenent to
remedi ate such postings. But like M. Bland said, | think
that we will nost |ikely post any updated versions of the
proposed regul atory | anguage.

But Ms. Wight, if you have any questions
regarding -- | think the coment we do have a -- we'll have
a transcript. This is being recorded.

MS. CARDOCSO  Right.

M5. WONG And so if you have any -- if you want to
review that, that is available to you. But | just want to,
agai n, kind of enphasize that we may not post the conments
that are being typed up today. Again --

UNI DENTI FI ED HELPER. We do have two online public
con -- actually, just one now. Andrew Somer.

M5. WONG So -- okay. So we'll just go to the
online coment for now.

M. Sommer ?

MR SOWER. OCh, | -- 1 don't think | put my hand
down from before. | have no coments.

M5. WONG  COh, okay.
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CARDOSO  Onh, okay.

DONLON: | had a comment, though.
CARDOSO Who? M chael .

WONG If you could introduce yourself.
CARDOSO M chael .

VONG  Oh.

CARDOSO  Yeah. M ke Donlon. Yes.

55 0 D H DD

You'l | -- when you | ook at these penalties,
because they could potentially put enployers out of business
and have enployees losing jobs, | really think it's
i nportant we go back to, you know, what we tal ked about this
morning in 3334(f) and (g) to nmake sure we do tighten those
up so it is just the worst of the worst that we' re doing
this to.

M5. CARDOSO So (f) and (g), which -- under what
section?

MR. DONLON: 334(f) and (9).

M5. CARDOSO  334.

MR. DONLON: Where we're defining what it takes to be
an egregious violation and what it takes --

M5. CARDOSO  Ckay.

MR. DONLON: ' Cause that's what gets us to those
penalties. So that |anguage is -- to nme, through the whole
thing, is -- seened the nost critical.

MS. WONG  Under st ood.

Kennedy Court Reporters, Inc. 160

800. 231. 2682



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

M5. CARDOSO Well, that -- and I -- | hear you, and

| understand you. But considering that, |like, we issue so

feww | Ifuls in general, also the enterprising, the stacking

that was raised earlier today --
VR. DONLON: Yeah.
M5. CARDOSO -- that's also a concern.

MR. BLAND: 1|'lIl go on record now saying that | think

the stacking or the enterprise is going to be higher

penal ties and nore often by far. That's a big -- that's the

biggest. | know the egregious is a big issue. But that
stacki ng, when you start really doing the nultiples onit,
it's crazy.

MR, DONLON: Mm hmm

M5. WONG Understood. So we do appreciate the
comments. Just want to check, are there any -- at this
poi nt because we're about to adjourn --

M5. CARDOSO So one last thing. So we'll have --
we'l | be accepting comrents until Septenber 18th. That's
30 days. So get your conments in and then it'll close
Sept enmber 19t h, m dnight.

M5. WONG Ckay. So --

(I naudi bl e tal ki ng)

M5. CARDOSO | don't know. Septenber 19th is a
Thursday. So burn the m dnight oil Wdnesday,

Sept enber 18t h.
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M5. WONG So for -- | can --

M5. CARDOSO No, and, you know, like that's -- but
that's when we're gonna, like, close it to then concentrate
and try to get an updated draft that we'll post in about a
nonth after that.

M5. WONG Ckay. So again, that's Septenber 18th is
the cutoff date for comments for this first round. And if
there's no further questions or concerns, we wll adjourn
this Advisory Commttee neeting.

M5. CARDOSO. One | ast question, 'cause -- |I'msorry,
Lisa -- 'cause | don't know. How -- how -- how have you --
| "' m speaking to the stakehol ders who are in person. Wen
you' ve requested transcripts of the advisory commttees, how
have you received those? Have you ever requested thenf

(1 naudi bl e tal ki ng)

M5. CARDOSO  Transcripts.

(I naudi bl e tal ki ng)

MR. JOHNSON: Yeah, it's typically been a m nutes
section froman Advisory Conm ttee.

M5. CARDOSO Oh, just the mnutes get posted --

MR. JOHNSON:  Yeabh.

M5. CARDOSO -- on -- okay. So that's what we'll be
doing. We'll be posting the mnutes on the website.

MR, JOHNSON: And -- and | just had a question

about -- so the comments that -- the comments that we're
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maki ng i n person today, they're being -- that's going to
be -- we don't need to provide additional comments, outline
the comments -- right.

M5. CARDOSO No, they don't -- those are record --
in addition to the cormments that you have. O if you had
| anguage that you proposed that you want us to | ook at, you
know, do e-mail -- e-mail that to us or if you have a
docunent today, hand it to us and we'll -- so we can work
fromit.

JOHNSON: Great. Thank you.

WONG We |ike those.

CARDOSO:  And for |awer --

BRI LL: Probably for |awers too.
CARDOSO  Yeah.

50 5 o D D

&

we will now adjourn the neeting.
M5. CARDOSO  Yeah. Thank you.
M5. WONG Have a good afternoon.
(Meeti ng adj our ned)

CARDOSO  And we'll work on the doubl e negatives.

WONG  So thank you, everyone, for attending. So
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transcript to the best of ny ability.
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