FINDING OF EMERGENCY
OF THE

DEPARTMENT OF INDUSTRIAL RELATIONS

DIVISION OF LABOR STANDARDS ENFORCEMENT 
REGARDING THE CALIFORNIA LABOR CODE
CALIFORNIA CODE OF REGULATIONS, 

TITLE 8, DIVISION 1, CHAPTER 6
CHILD PERPERFORMER SERVICES PERMITS
Government Code Section 11346.1 requires a finding of emergency to include a written statement with the information required by paragraphs (2), (3), (4), (5) and (6) of subsection (a) of Section 11346.5 and a description of the specific facts showing the need for immediate action. 
The Labor Commissioner, Chief of the Division of Labor Standards Enforcement finds that the adoption of these regulations is necessary for the immediate preservation of the public peace, health and safety, or general welfare, as follows:

FINDING OF EMERGENCY
Basis for the Finding of Emergency

On September 27, 2012, the Governor signed Assembly Bill (AB) 1660 (Chapter 634) which took effect on January 1, 2013. The bill provides protections for artists who are minors in entertainment industry or enterprises from persons who are required to registered as sex offenders by requiring that persons who represent or provide specified services to an artist must obtain a permit from the Labor Commissioner.  In signing the bill, the Governor directed that the program not be implemented until an appropriation under the 2013-2014 budget is finalized which delayed implementation until only recently.  
Action is necessary in order to implement, on an emergency basis, the provisions of Labor Code Section 1706, as follows:
· Interpretation of coverage of the permit requirement.  Regulations are necessary to establish who is required to apply for and obtain a permit under the statute in view of the broad definition for “person” and provisions which establish a screening process for individuals to ensure they are not sex offenders. An interpretation of what constitutes “incidental and occasional contact” for purposes of an exemption from the permit requirement is necessary to provide a more specific distinction between those persons who are required to obtain a permit and those who are exempt. 
· On-line Permit Application Process and Required Information for Applications.  Regulations are necessary to establish an on-line permit application process and submission of applicable fees through DLSE’s website, the specific information required for permit applicants, and procedure for submitting fingerprints to a Department of Justice (DOJ) fingerprint services location for purposes of obtaining criminal history information.
· Fees for Administering Program and Fees Charged By DOJ. A regulation is necessary for DLSE to set the fee due at the time of filing a permit application which must be in an amount to sufficiently cover costs of administering the permit program and also a fee for amounts charged by DOJ to perform its activities as specified in the statute.
· Issuance of Permit and Denials. A regulation is necessary to establish operational procedures and time frames for review of the information provided by DOJ and determination of an applicant’s sex offender status and for issuance and denial of an application.
· Suspension and Revocation. A regulation is necessary for DLSE to act on information regarding a permit holder’s subsequent arrest or conviction of a crime which, upon conviction, would render the person disqualified to perform the personal services to minors who are the subject of protection under the statute.    
The above pertain to fundamental regulatory components for due and efficient administration of the permit program established under AB 1660 which is directly aimed at protecting  minors who are or are seeking professional services as artists in entertainment industry and enterprises.  
There is insufficient time to go through the regular rulemaking process.  While the law was enacted in 2012 and effective January 1, 2013, the ability to utilize any funds for this purpose was contingent upon legislative approval of an appropriation  from the Child Performer Services Permit Fund as part of the 2013 Budget Act.  Only in June 2013 has the division been able to accurately estimate its program operational costs for which permit filing fees must be based pursuant to Labor Code Section 1706(a)(2), (c)(2)(C), and (h). Filing fees must accompany the filing of an application which contains sufficient information to allow DLSE to process the application, review the report provided by DOJ for each individual applicant and take action to issue or deny a permit.
These emergency regulations will ensure that only those persons who are screened for sex offender status be permitted to perform the regulated activities and services to minors who are a vulnerable segment in entertainment industry and enterprises. 

Without the emergency regulations, standardized permit program requirements cannot be implemented and leave minors vulnerable which would be inconsistent with the public interest established under AB 1660 aimed at protecting minor’s from sex offenders who are a high risk for causing significant harm to the health and safety of minors.
AUTHORITY AND REFERENCE
Labor Code Section 95(a) authorizes DLSE to enforce the provisions of the Labor Code and all labor laws of the state the enforcement of which is not specifically vested in any other officer, board or commission. Labor Code Section 98.8 authorizes the Labor Commissioner to promulgate all regulations and rules of practice and procedure necessary to carry out the provisions of Chapter 4 of Division 1 of the Labor Code and provides the general scope of DLSE’s enforcement authority. 

The above cited Labor Code Sections provide DLSE with authority to establish regulations and rules of procedure in order to interpret and implement Labor Code Section 1706 in order to make permit program requirements enforceable. Furthermore, Labor Code Section 1706 specifies that the permit program be administered by the Labor Commissioner.  The power to administer the permit program mandated by Labor Code Section 1706 implies authority to promulgate regulations in order to uniformly and fairly implement the permit program and specify operational requirements. Calfarm Ins. Co. v. Deukmejian, 48 Cal.3d 805, 824, 771 P.2d 1247, 1258 (1989) [administrative officials may exercise such additional powers as are necessary for the due and efficient administration of powers expressly granted by statute, or as may fairly be implied from the statute granting the powers].  Accordingly, the Labor Commissioner also has implied authority to regulate the matter. Cuadra v. Millan, 17 Cal. 4th 855, 866, 952 P.2d 704, 712 (1998) disapproved on other grounds by Samuels v. Mix, 22 Cal. 4th 1, 989 P.2d 701 (1999).

The proposed regulations implement, interpret, and make specific the provisions of Labor Code Section 1706.  

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Assembly Bill 1660 (Chapter 634, Statutes of 2012) established a permit program for any person who represents or provides specified services, as defined, to artists who are minors in entertainment enterprises. (Labor Code Sections 1706)  The legislation prohibits any person from providing specified services if they are required to register as a sex offender pursuant to Penal Code Section 290 to 290.006.  The permit program is to be administered by the Labor Commissioner, Chief of the Division of Labor Standards Enforcement within the Department of Industrial Relations, and requires that any person seeking to provide the regulated activities must first submit an application to and receive a permit issued by the Labor Commissioner.  The statute provides an application requirement, applicant fingerprinting for submission to the Department of Justice, an application fee to be set by the Labor Commissioner, including any fees required by DOJ, and reporting of arrests and convictions by DOJ to the Labor Commissioner prior to issuance of a permit.

The emergency regulatory proposal provides necessary standards for the permit program which DLSE is required to administer including further specifying who is covered by the permit requirement, the setting of application fees, application information, and standards for processing permit applications.  The proposal also specifies suspension and revocation authority which is necessary to implement the requirement that the Labor Commissioner be informed of subsequent arrests for permit holders and that subsequent conviction of a covered sex offender crime by a permit holder will result in revocation of the permit to safeguard artists who are minors from sex offenders required to register pursuant to the Penal Code which is the primary purpose of the recent legislation. The proposals are necessary for the Labor Commissioner to duly and efficiently administer the mandated permit program designed to screen sex offenders from representing or performing specified activities relating to minors in entertainment enterprises.       

Specific Purpose Of Each Section 
DLSE has determined that each adoption is reasonably necessary to carry out the authority and purposes for which they are proposed and each proposed section relates to a public problem, administrative requirement, or other condition or circumstance that each adoption is intended to address.

Proposed New Subchapter 2.2 contains six (6) sections which provide requirements for application and issuance of permits to any person who seeks to represent or provide specified services to artists who are under the age of 18. The sections implement requirements or make more specific administrative procedures specified in Chapter 5 of Part 6 of Division 2 of the Labor Code (AB 1660).

Proposed Section 11770 provides for coverage of the permit requirement applicable to persons acting either individually or for non-individual business entities.

· The section addresses the permit program requirement authorized under Labor Code Section 1706 and provides the scope of the permit requirement upon individuals regardless of the business form under which the regulated activities are performed.  Sex offenders are individuals who have been convicted of specified offenses for which offenders are required to register pursuant to Penal Code provisions.  The permit program and background check DLSE is required to perform generates information with respect to individual offenders and not with respect to non-individual business entities. This section provides that an individual who seeks to perform the regulated activity when acting as an individual or as an agent or employee of a non-individual business entity must have a permit. Any business entity who is not an individual or sole proprietor can only provide the regulated activity through an individual who has a permit and must ensure that any agent or employee have a permit in order to implement the requirement that any person, as defined in Labor Code Section 1706(g)(3), must comply with the permit requirement. 

· The section also provides a meaning for the statutory terms “incidental and occasional contact” for purposes of the permit requirement. Coverage under the statute excludes persons who have “only incidental and occasional contact,” so a more specific definition of the terms is necessary to delineate the regulated activity for purposes of the statutory permit requirement. DLSE has determined that the proposed language provides a more specific standard which gives meaning to the terms while carrying out the objectives for the legislation aimed at protecting minors from persons required to be registered sex offenders.

· The section also provides that a permit valid for 2 years must be first received and posted prior to a permit holder engaging in any representation of minors who are protected under AB 1660. The statute provides that a recipient must post the permit in a conspicuous place in his or her place of business (LC 1706(e)) upon receipt. This regulatory section provides that the posting is a condition to a recipient’s authority to render services for a minor.

· The section establishes the permit program as an on-line application process through DLSE’s website which requires initial payment of fees for an amount referenced in a separate regulation. An on-line application process will consolidate staff and technical resources for efficient processing of applications, receipt of fees and initiation of background checks better than physical processing procedures.      

Proposed Section 11771.1 provides for the procedures for initiation of an application for a permit.

· The section prescribes content requirements for an initial permit application which includes information to identify an individual applicant, physical address and other contact information, business name and address information, and a description of the type of services the applicant will perform among those specified in Labor Code Section 1706(g)(4). DLSE has determined that the information is reasonably necessary to identify, distinguish between permit holders and businesses they are associated with, and provides the agency with information to locate permit holders. 

· The section also includes procedures for an applicant to provide fingerprints and information to the Department of Justice which is required under Labor Code Section 1706(c) as part of the application process. The proposed language includes billing information which is needed for payment of fees to DOJ for services in providing the reports to DLSE as specified in the statute. 

Proposed Section 11771.3 provides the fee amounts required to be submitted with the permit application set by DLSE as prescribed by Labor Code Section 1706(a) and to charge an applicant the fees charged by the Department of Justice to perform fingerprinting processing and background checks provided to DLSE in connection with a permit application pursuant to Labor Code Section 1706(c)(3)(B). Accordingly, this section provides the total application filing fee based on: 

· DLSE’s permit program costs pursuant to Labor Code Section 1706(a)(2) which requires that the Labor Commissioner shall set forth a filing fee to be paid at the time of an application is filed in an amount sufficient to reimburse the agency for costs to administer the permit program. The agency has calculated the fee amount based on initial program implementation costs and annual program maintenance/staffing costs divided by an estimated number of 5,000 applications which results in $200 per application (see attached Fee Calculation). 
· Included in the $200 fee is an amount the DOJ requires for its services in connection with fingerprint processing, reporting of criminal history, and subsequent arrest notification service pursuant to Labor Code Section 1706(c)(3) which authorizes DLSE to charge the applicant a fee sufficient to cover the DOJ fee collected by DLSE which will be transmitted to DOJ. The language also provides that DOJ’s charges for these services are subject to change by DOJ.  The current fee amounts for criminal history information are $32 for state and $17 for federal information as contained in DOJ’s fingerprint processing fee schedule (see attached Exhibit B to Interagency Agreement  and schedule for DOJ Applicant Fingerprinting Processing Fees)  

Proposed Section 11772 provides for administrative procedures and actions for each permit application. This section:

· Establishes a time period of 15 days from receiving a report from the Department of Justice that DLSE will process and review the information and determine whether an applicant is required to register as a sex offender based on crimes specified in the statute.

· Establishes a time period of 10 days from filing an application for an applicant to provide fingerprints necessary for processing the application and search by DOJ.  Failure to timely provide the fingerprints within the 10 days will result in denial of the application. A failure to respond to a defect in the application within specified times from a notice to the applicant by DLSE will result in closure of the application with failure for a first defect notice being discretionary closure and a second defect requiring disclosure.  These time frames and consequences are needed to promptly process applications by placing consequences for an applicant’s failure to submit necessary information for DLSE to efficiently determine an applicant’s qualification for a permit.

· Provides the administrative process and action by DLSE where it is determined that the applicant is not required to register as a sex offender pursuant to Labor Code Section 1706 including the requirement that a copy of the report be provided to the applicant, issuance of a permit, and posting on DLSE’s website pursuant to Labor Code Section 1706(d). This language implements statutory provisions performed in the context of DLSE’s permit program.

· Also provides actions performed by DLSE where it is determined that the applicant is required to register based on convictions of the crimes specified in the statute. It provides that DLSE will notify the applicant in writing of a determination that the applicant is required to register as a sex offender and provide a copy of the information received by DOJ. Since DLSE will only make the statutorily prescribed determination based on information reported by DOJ, DLSE will provide DOJ contact information where an applicant can address any inaccurate information on the report. DLSE will also notify DOJ and local district attorney’s office or other prosecuting agency of the application permit and denial by DLSE. These standards are designed to both inform the applicant of a denial of the permit recognizing that DLSE’s permit authority extends only to determinations based on information provided by DOJ and that it does not have authority to determine the accuracy of DOJ provided information nor can it review circumstances surrounding convictions or pleas for crimes which unconditionally disqualifies one from a permit under the statute.

Proposed Section 11773 provides for suspension and revocation of an issued permit under circumstances where the statutory conditions and subsequent reporting of an arrest warrant action by DLSE on an issued permit. The section:

· Establishes grounds for suspension of a permit upon information DLSE receives and confirms of an arrest for a crime for which a conviction would unconditionally disqualify a permit holder from performing the regulated activity. Suspension recognizes that an arrest is not a conviction of a crime but must be balanced with the evil sought to be addressed under the statutory scheme designed to provide advanced protection for vulnerable minors in the entertainment industry.  The section provides a period of suspension for not less than 60 days in order to allow for a disposition of the matter in a criminal proceeding or directive from a court regarding continued suspension.

· Establishes grounds for a revocation when a permit holder is convicted of a disqualifying crime under the statute upon evidence of a certified record of conviction or nolo contendere (not contested).  Evidence in this form would render revocation appropriate and necessary as a matter of law and without any exercise of any discretion by DLSE. A permit holder would not be entitled to collaterally attack a conviction or no contest plea with DLSE.

· Provides that, consistent with language stated in Labor Code Section 1706.1 through 1706.5, nothing in the administrative permit program regulations limits the authority of any aggrieved person or a prosecuting agency from seeking, or a court from granting, any relief against one representing or providing specified services.
TECHNICAL, THEORETICAL, OR EMPIRICAL STUDIES, REPORTS, OR DOCUMENTS RELIED UPON

Exhibit B to Interagency Agreement - Invoicing and Payment Provisions
DOJ Applicant Fingerprinting Processing Fees

Fee Calculation Sheet
MATTERS PRESCRIBED BY STATUTE APPLICABLE TO THE AGENCY OR TO ANY SPECIFIC REGULATION OR CLASS OF REGULATIONS
NONE
MANDATE ON LOCAL AGENCIES OR SCHOOL DISTRICTS

The Department of Industrial Relations, Division of Labor Standards Enforcement has determined that this proposed regulatory action would not impose a mandate on local agencies or school districts.
FISCAL IMPACT STATEMENT (attached Form 399)
A. Cost or Savings to any state agency: NONE
B. Cost to any local agency required to be reimbursed under Part 7(commencing with Section 17500) of Division 4: NONE
C. Cost to any school district required to be reimbursed under Part 7 (commencing with Section 17500) of Division 4: NONE
D. Other nondiscretionary cost or savings imposed on local agencies: NONE
E. Cost or savings in federal funding to the state: NONE
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