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Dear Mr. Branton;

Re:  Healthy Workplace Healthy Families Act of 2014 — Calculating Payment of Paid
Sick Leave - Exempt Non-Exempt Employees, Employees Paid by Commission

Your letter dated December 16, 20135, seeks clarification regarding which method of calculation
- for paid sick leave (PSL) as required by Labor Code section 246(k)(1), (2) & (3) should be used
for employees paid by commissions-and employees exempt from the payment of overtime. You
ask whethet an exempt employee who is paid almost entirely by commissions hag to be paid a
separate amount of PSL or whether amounts that an employee regularly receives in commissions
which happen to be paid on a sick day would suffice.’ Secondly, you ask for clatification

regarding how to caleulate PSL for an exempt employee who also receives an annuval bonus at the
end of each year.

Labot Code section 246(k) allows, as discussed below, an employer to pay PSL to an employee
who is not exempt from overtime under the professional, administrative or executive exemption in
one of two ways. The employer may caleulate the regular rate of pay for the workweek in which
the paid sick leave was taken (under (k)(1)) or the employer may calculats the total non-overtime
earnings for the prior 90 days divided by the total hours for the prior 90 days (under (k)(2)) A
non-exempt employee is paid based upon their total compensation which includes all forms of
compensation (hourly, commissions, plece rate, incentive/performance bonuses).>

Answering your first question, computing the amount of PSL due to an employee who is paid
almost entirely by commissions may be calculated by either method available under Labor Code

!'The Labor Commissloner addressed a similar question inan Opinion Leiter dated May 14, 1987, In the May 14,
1987 Opinion Letter, the Labor Commissioner stated that previously earned commissions paid while an employee was
off work on unpald leave did nof constitute vacation pay, Rather, the letter reasoned that the compensation was earned
while working, It was simply paid while the employee was off on an unpaid leave.

* For non —exempt employees paid by salary, the salary constitutes non-overtime pay. In calculating the regular rate
under (k)(1), the salary is divided by non-ovettims hours, When calculating total non-overtime earnings for the
previous 90 days, the salary is divided by total non-overtime hours. Although the statute states that non-overtime pay
should be divided by total hours under (k}(2) — that provision is only applicable when payment is made by

commission, piece rate or bonus which require that total hours be used to calculate the regular rate of pay for the prior
90 days.
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section 246(k)(1) or (2). Labor Code section 246(k)(3) would not apply to an employee paid
almost entirely by commissions because that employee is not as we understand your letter, earning
a salary of at least two times the minimum wage in addition to commissions.

At the outset it is important to understand that generally an employee paid almost entirely by
commissions is only exempt from overtime if one’s earnings exceed one and one-half times the
minimum wage and more than one half of ali compensation represents commissions for each pay
period pursuant to Labor Code Section 515(b) and Section 3(D) of the Industrial Welfare
Commission Orders, or if the employee qualifies as an outside salss person under Labor Code
Section 1171 (and Section 1 (C) of the Indusirial Welfare Commission Orders. Under both
instances, employees are commonly understood to be “exempt” from different aspects of minimum
labor standards (overtime or minimum standards under the IWC Orders, respectively). These two
exemptions are independent exemptions which apply separately from paid sick leave requirements
including the calculstion for payment for sick leave taken by employees who receive commissions.

In Labor Code section 246(k), the reference to “exempt” and “nonexempt” employee for putposes
of selecting the appropriate calculation under Labor Code section 246(k) refers to an employee
who satisfies both the salary and duties tests in Labor Code section 515(a), and nof to the outside
sales exemption pursuant to Labor Code 1171 and Section 1(C) of the IWC Orders, nor to the

overtime exemption for commissioned salespersons pursuant to Section 3(D) of the Wage Orders
as guthorized under Labor Code section 515(b),

To the extent there is ambiguity regarding the meaning of “exempt” in the calculation for paid sick
leave in Labor Code section 246(k), intent can be ascertained from the statute’s context and
legislative intent, The language of Section 246 evidences an intent that the distinctions for how to
compute PSL is based on whether an employee is exempt (paid a minimum salary for all hours
worked and meets the duties test) as a professional, executive, or administrative employee and
therefore meets the requirements of Labor Code section 515(a).” ‘

When the Healthy Workplaces, Healthy Families Act of 2014 was amended by Assembly Bill 304
in 2015, the Legislature created flexibility by allowing employers to caleulate a non-exempt
employee’s pay either by looking back 90 days and dividing total wages paid, excluding overtime
pay, by total hours in the full pay periods in the prior 90 days of employment, or by using the
regular rate of pay in the pay period in which the leave was taken, An analysis by the Senate
Commiitee on Labor and Industrial Relations at the time AB 304 was being considered indicates
that the language in Labor Code 246(k)(3) was meant to apply to an employee exempt as
“administrative, executive, or professional”. (See Senate Commitiee on Labor and Industrial
Relations, Analysis, Hearing date July 8, 2015.)

Also, the same Legislative Committee Analysis described above also stated a concern regatding
commissioned sales persons. The committee analysis stated that paid sick leave could be paid
based on either the regular tate of pay in the pay period the paid sick leave is taken or the average
pay for the prior 90 days for commissioned sales persons which is consistent with the view that the
‘oplions provided in (k)(1) and (k)(2) would apply to a commissioned salesperson, This allows

* The fact that an emplbyea receives at least the minimum salary amount under Labor Code section 515(a) s not itself
sufficient to qualify as an exempt employee because the duties test must also be met for an employee to be exempt for
purposes of overtime and, as discussed in this letter, for calculation of PSL as well,
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employers to choose either method of caloulating payment that would compensate the employee
for the sick day but not lead to an inflated rate for the leave if, in fact, a payment was just received
for commissions. The Analysis is attached here for your review.

Based on the above, in the first scenario you describe, cmployeés who are paid by commissions
must be paid according to Labor Code sections 246(k))(1) or(2).

Secondly, you ask how an employee who is exempt and is entitled to a non- discretionary bonus is
required to be paid for a sick day, Normally, an exempt employee would be entitled to continue to
receive his or her full pay without deduction for a sick day of less than 8 hours but the day or
partial day of sick leave may be deducted from earned or fronted leave balances, (See discussion -
regarding application of leave for exempt employees in DLSE Opinion Letter 2009,11.23, pp. 4-7).

If the employee is exempt under the administrative, executive ot professional exemption and no
leave time is provided for any other purpose, then normally the salary would continue without
deduction for a sick day with the time applied against leave balances and tracked in accordance
with Labor Code section 246(h). The non-discretionary bonus would not figure into the salary of
an employee exempt under Labor Code section 515(a) because such bonuses are only figured into
the pay of a non-exempt employee in otder to defermine the regular rate of pay for overtime and to
figure the paid sick leave rate under Labor Code section 246(k)(1)~(2). Here, an employee who is
exempt under the administrative, executive or professional exemption and uses a full sick day
would be paid for an amount of pay which equals his or her regular salary for the sick day because
the leave would be computed based on the regular salary, pursuant to Labor Code section
246(k)(3). For a full-time employee, the annual salary would be divided by 52 weeks and then by 5
days to determine the daily wage that would have to be paid for a sick day.

This opinion is based exclusively on the facts and circumstances described in your request and is
given based upon your representations, express or implied, that you have provided a full and fair
description of &ll facts and circumstances that would be pertinent to our consideration of the
questions presented. The existence of any other factual or historical background not contalned in
your letter might require & conclusion different from the one expressed herein, You have
represented that this opinion is not sought by a party to pending private litigation concerning the
issues addressed herein, You have also represented that this opinion is not sought in connection

with an investigation or litigation between a client or firm and the Division of Labor Standards
Enforcement, '

Thank you for your ingquiry.

Sincerely,
e
Susan A, Dovi
Attorney for the Labor Coramissioner
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Subject: Slek tsave: acerval atd limitations,

KEY ISSUE

Should the Legisliture amend the pald sk ldve' Jow enacted last yoar, wihith requives
employers to provide specified employess with up to three days per year of leave, in otder to
address some stakeholder coneerns and etisure proper implementation?

o

ANALYSIS

- Undet the_existing Healthy Workplaces, Healkthy Familios Act of 2014, stertiog on July 1, 2013,
an omployee who wotks n California for 30 or more days within a vear from the eon11nencemnt

of employmont i ontitled to pald stk days at the rate of not less than one hour per every 30
hours worked

Amon‘g ether'things, the Act (Labor Code §245.249):

1. Authorizes the use of acetued paid sick days begioning on the 90 day of smploymont,

2. Allows employsis to limit ‘the use of paid siok days to 24 hours or three days por year,

3. Upon the oral op written request of an employes, requires an employer o provide paid
siok days forn

o, Diagnosls, .cate, or treatment of an existihg healih condition of, or proventive care
for, the employee or the employes’s fuily mewmiber (defined as a ohild, parent,
spouse, registered domestic pariner, grandparent, grondehild and sibling).

b, For gpecifled purposes, as defined, for an employee who is a victim of domestic

violonco, sexual assault, or stalking,

4. Prohibits an eroployer fiom denying an employse the right to use acerned sick days,
* discharge, threaton to discharge, demote, suspend, or in any manner disoriminate against
an employeo for using accrued sick days, aftempilng fo exerpise the right to uss accrved
sicle days, fillng a comphint with the deperiment or ellegihg a violatlon of this articls,
coopetating In an Iivestigation ot prosecution of an alloged vioktlon of thiy aticle,’ or
opposing any polley or prastice ot ast that iy peohibited by this article,

This Bl would make a number of changes to the-Healthy Wmlcph@c&, Healthy Famllies Act
enacted st year, Specifically, this bilk

1) Provides that the definition of "employee™ does not include specified retived annwitants,
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2)

Fﬂg@ 2ol6

Specifies that an “employee In the construetion industry” means an employes perforining

. work ~deleting the reference to “onsite work” in the cutvent provisions of the law,

3)

D

5)

. 6)

7

. 8)

Specifies that the law applies to an employes who works In Califenla “for the some

employer" for 30 or more days within a year,

Provides that an smployer may use a different acoryal method, other than providing ome
hour per every 30 hours worked, provided thiat the accrual i on aregulm bagls so that an
efmployee has no less than 24 hours of acorued slek leave or paid tite off by the 120th
oalendar day of employment or each calendar year, or Ja each 12-month perlod,

Provides thet an employer may satlsfy the aceral 1'a'q-uirem¢nts of this section by
providing not less than 24 hours or three days of paid siok leave that Is avaflable to the

“employes to use by the.completion of his or her 120th calendar day of employment,

Amends the law to speolly that an employer is not requived o provide sdditional pald
sick: days i the employsr lias a pakl leaye policy or paid time off policy, the employer
mekes avallable (beglining July 1, 2015) an amount of leave that miay be used for the

. same purposes and under the same condiiions, and the policy satlsfiss one of the

followlng options:

) Satisfles the acorual, cavry over, and 1we requirements of the Jaw,

b) Provided paid sick leave or paid thme off to a class of enmployees before January 1,
2015, pursuant {o 4 sick leave policy that used #n acerual method different than
providing one hour por every 30 hours worked, provided (hat the acetual i3 on &
regular basis so that an etoployse, ineluding an employse hited into that class after
Tarmagy 1, 2015, has no loss than one day or eight hours of accrued leave within three
months, and the employes was célighle to earmn at least three days or 24 hours within
ning months, 1fan employer modifies the acerval method used in the policy it had I
place prior to January 1, 2015, the smployer shall comply with any acerual method
set forth i existing law or plowde the fll amownt of leave at the begiming of the

year, This bill shall not prohibit the t‘I‘npl())Fel from Ingreasing the acerual amount or
rate,

0) Provides that specifiod slok leave or anmisl leave benefits provided to gpecilied state
employess or officers by statute or the provisions of a imemorandum of undelstandmg
meet the requirements of the pakl stk day's law,

Provides that an eiployet is not requlred to relnstate acerued paid time off to a rehived

employee that was paid out at thc, time oftmmmatmn resignation, or separation of
employment, .

Provides that if an smployer provides vnlimited paid sick leave orunfimited paid time

- off, the employer may satisfy a specified written notloe requiiremsnt of existing law by

indioating on the notice or the employee's ftemized wago statement that sueh leave s
"anlimited,"
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1.

9) Delays application of provisions related o the Jnelision of the amount of paid slok leave
“available on ftemized wage statements or separate wiltings until Januar y 21,2016, for
employers In the broadcasting and motion ploture industries,

10) Provides that an employet shall caloulate pald siok leave using any of the hllowlng
.calculations:

8) Paid sick time for nonexempt enmployess shall be calovlated in the satme manner as
the regular rate of pay for the workweek ln which the employee uses paid sick time,
whether or not the omployes actually works overtitee in that workweek,

b) Pald sick time for nonexempt employees shall be caleulated by dividing the
employee's total wages, not oluding overtime premivm pay, by the employee's total
lmurs worked In the Ll pay periods of the prior 90 days of employhiént,

¢} Paud sick time for exempt etployees shall be caloulated in the same meabner s the
employer caloulates weges Dr other forms of paid leave tine,

ll} Provides that an employer is not obhgawd 1o inquire into of fecord the purpose for whloh
an'employse uses pald leave or paid time off)

12) Provides that the provisions of this bill are severabls, aa speclified,

13) Conitins an urgency clavse.

COMMENTS
Need for this bill?

AB 1522 (Gonmlez), Chapter 317, Statutes of 2014, emacted the Health Workplaces, Healthy
Famlies Act of 2014 to provide paid sick days fo specified California employees effsotive
July 1, 2015, AB 1522 was Jandmark lsgilation that extended the right to pald slek days to
an ostimated 6,5 millon Californls  wotkers, However, the passage of such a sweeping
wotkplace benefit hag spurred a robust publie disoussion reparding the implementation of the
lrw,  As such, the author wishes to olarify a handfil of the law's requirements in order to ease -
Implomentation of Califbrnia's new pald sick leave Jaw, '

This bill would mmend the Act in order to provide clarification regarding which wotkers ave
covered, how the paid time off I3 accrued, and protections for employers that alteady provida
paid alok leave, Previous verslons of the bill were opposed by varbus enmployer
olganizations, howsver, the author and steksholders were able to reach agreement on the
language before us which hag addressed most. of the employer concemns, In 4 letter dated
Jue 19, 2015, the California Chiamber of Commerce and a ooahtlon of employer
organkzations temoved . thelr opposition to the bill

Summary _of changes to the Healthy Wm‘k])laces. Healthy TFamilios Act of 2014;

Below Is o summary of the changes {o the pald sick-law that ate proposed with this bill;
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~ Conforms to State Law Governlng CalPERS Retted Anmitonts: Under the Govetnment
Code, CalPERS retired annwitants are not allowed to reccive any form of compensation I
additlon to thelr pay as I could affect thelr status under CalPERS. By exempting retired
snnuitants flom the provisions of AB 1322, retired persons will be abls to return o work
while still tecelving thelt pension annuity, -

Flexibility for Existing Paid Siok Leave Plans: Prlor to the signing of AB 1522, some
employets were already engaged In the piactice of providing pald keave or pald time off This
bl will claily that employers ate not required to provide additional pald skk days i the
amployer hed a policy prior to January 1, 2015 that meets cestain conditions, as speeified,

Altgrnative Acerual for Non-Hourly Payroll The payroll systoms for many employers do not
track thelr employees on’an hourly basls, This bill will allow employers to comply with state
lew if they acorue or front-load theie sick Ibave policies so employees receive three paid sick
deys by the 120th day of the yenr,

Labor-Management Consensus in Specifio Industries: The motion pleture and brondeasting
Industty comtnonly uses diffsrent thied patty payroll cempanies on each production, "This bl
will extend the start date for written notice requitements {o Janvary 21, 2016 as agreed to by
bothy eriployer and Iabor representatives in the industry,

Flextbitity for Calowlating Sick Pay: Nonexempt employees offen perform work at varying
fates of pay, which can make it diffloult to caloulate the raftes at which sick leave s pald to
gmployees. This bill will allow employers to choose belween the methodology requited

under AB 1522 rs well as the “tegular 1ate of pay” that is more familiar to many enployers,

3, Remmining Concerns:

Committee staff has. received Information regarding some vnresolved concorns with the
provisions of the peid sick days law and s implenmitation.  Specifically, stakeholders are
seeking clarification In the Plowing areas;

Calewiating Pald Sick Leave for Employess Working on Commission: Concerns have beon
raised regarding the caloulation of wages to be pald for an employee workitg on commission
that takes thelr accrued pald siok days, -

The bill provides that an employer shall caloulate paid siok leave using any of the Bllowlng:

a) Fornonsxempt coployees: . '

) Inthe same manner asthe regular rato of pay for the workweek in which the
omployee uses paid sick time, whether or not he/she works overtime It that week,

ify By dividing the employee's total wages, not including overtime premium pay, by
the employee's total houts worked in the il pay periods of tho prior 90 days,

b} Paid sick time for exampl employecs {exempt as an administrative, executive, or
professional employee under a wage order of the Industriol Welfare Commisyion)
shall be caleulated -in the same manner as the employer caloulates wages for other
forms of paid Jeeve (ime.

The concern js that an outside sales person that essentially sets thelr own houts and Is highly
compensated could ‘game’ the system by planning when to request the pald slok days in
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otder to get a higher rate by timing the recelpt of thelr oome. Staff was given the example
of property and casualty insurance. agents and brokers who afe peld on cominission and have -
both renewal inconte as well as income based on new sales closed dining the year, As an
exanple, they ofitr the following scenariv: an employes that eatns $300,000 anmally byt

takes o snmller monthly draw, say $8,000 per month, but toward the end of the yesr draws

down the remainder of the income owed would be able to game the systom because the

+ balloon payments toward the end of the year will allow that person (for the next 90 days) to

tequest sk pay at a nmuoh higher rate than if the siok pay was determined based on the

tneoms pald over the entice 12 months,

This 5 o simllar concern for employoes who earn bonuses, Stakeholders would Wke the
provisions to align to last year's regular rate of pay comvopt which stated, “If the employse i
the 90 days of omployment before taking acerued slok leave had different howly pay rates,
was paid by commission or piece rafe, or was g nonexempt salaried employes, then the rate
of pay shall be caleulated by dividing the employee's total wages, not inoluding overtime
promium. pay, by the employee's tota] hows worked in the fill pay petlods of the prior 90
days of employment,” o '

Continvious 90-day employment; Conceros have been ralsed by the City and County of San
Franclsco regarding an indivklusl that works for an empbyer fr patt of the year, loaves that
job and lter i the year retuens to work for the same employet; The concern lis fn fhe
abiliiy of that employes to regaln access to any balance paid sick days if they had such acoess -
at the time of separatlon, Speoifically, the concernn Is that an employee might work for 30 -
days, then rsturn 8 months later and the employer would have to stitoh together the previous
employment with the new omployment t figure out when 90 days of employment is
oumiilatively met,  They propose the following clarification:  “246, ((2) If an employee
separates from an employer 90 _or more days affer he o she was hired and i rohlred by the
employor within one year ftom the date of sepatation, previously accrued and unused paid
sick days shall be reivsiated,,.” They believe that this rovislon would alow the employes
geoess to the balanoe but If the employse did not have access when hefshe lefl, the elock
would restart If rehired ke any other new hire,

. Proponent Arpuments:

Aceorling to the auttior, in order {o help smployers meet requicements, clatify povisions and
enswre: the smooth fmplemantation of the Healtty Workplaces, Healthy Famifies Act of 2014,
this bill slms to conform stale law governlng CalPERS relived ‘annuitants, provide floxdbility
for existing pald sick leave plans, allow for aliernative accrual fr non-hourly payroll
provide for labor-management consensus In specific rdusiries, allow  for flexibility in
caloulating sick pay for notoxempt omployees and make a number of minor ohanges that are
chtlfylng and tochnical in vature, Proponerts state that this bill makes important changes to
the sick leave law so that fts provisions work better for employets and wotkers and faollitate

an ordery implementation, ' : -

Oppopent Argumenls; -

None recsived,
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6, . Prior Logislation!

AB11 (Gonzalez) of2015: ekl in Assetnbly Appropriations Committee
AB I, effbctive July 1, 2016, would extend the provisions of paid siek days legislation
ehactod last year to Include providers of in-home supportive servioes, s deseribed.

AB 1522 (Gonzalez) of 2014: Chaptered
AB 1522 emnotod the Healthy Wotkplaces, Heallhy Families Aot of 2014 {disoussed above)

which requires employeis to provide pald sick days to employees who wark 30 ot more days
within & year fot commencement of employment,

SUPPORT

Alr Conditiontng Sheet Metal Assoolation
Air-Conditioning & Refligeration Contractors Association
Brocade Communications Systetns, Tne, '
Calibrrila Chapters of the National Electtion] Contenctors Agsociation
Caliorale Employment Law Cownell _
Califbrnia Tegislative Conforonce of the Plumbing, Heating, and Piping Industey
Calibénia Stale Assoctation of Counties
. Pinishing Contractors Assoclation of Southern California
League of California  Citles
Motion Pictwe Association of America,
State Bulkllng and Cohstrustion Trades Council
United Contractors :
Wall and Ceiling Allience -
Wine Institute

OPPOSITION

None regeived

o TN -
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