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Re: Credit Available For Training Trust Payments

Dear Mr. Diesel:

This letter is in response to your letter dated September 18, 2008, to the Director of the
Department of Industrial Relation, concerning the applicable credit BEC, Inc. (BEC) may take
against its obligation to pay the general prevailing rate of per diem wages for training trust
payments made on behalf of journeymen workers. The Division of Labor Standards Enforcement
(Division or DLSE) is responsible for the enforcement of California’s prevailing wage laws.
“Accordingly, your letter has been forwarded to this office for reply.

As described more fully below, the Division is unable, based upon the information
presently provided by BEC, to determine whether BEC may take a credit for the full training trust
contribution amount paid on behalf of its journeyman workers.

We understand that BEC is affiliated with ‘and obtains apprentices from an approved
apprenticeship training program, the Associated Builders and Contractors of Southern California
Merit Training Trust Fund (“ABC Training Trust”). We also understand that BEC contributes to
the ABC Training Trust for each hour worked by all journeymen and apprentices employed on the
project. The amount paid by BEC to the ABC Training Trust is $.60 cents per hour, which is an
amount miore than the $.45 cents specified for “training” in the applicable prevailing wage
determination made and published by the Director.

Labor Code section 1777.5(m)(1) requires public works contractors who employ
journeymen or apprentices to perform any of the work under the contract to contribute to the
California Apprenticeship Council “the same amount that the director determines is the prevailing -
amount of apprenticeship training contributions in the area of the public works site,” and permits
contractors to take as credit the amount so paid. The section also authorizes payment “to an
approved apprenticeship program that can supply apprentices to the site of the public works
project.” Labor Code section 1773.1(b)(3) defines the term “employer payments” to include
“[playments to the California Apprenticeship Council pursuant to Section 1777.5.” Section,
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1773.1(c) likewise specifically entitles public works contractors to receive for employer payments
“a credit against the obligation to pay the general prevailing rate of per diem wages.” Thus, a
contractor is entitled to full credit for the section 1777.5 apprenticeship training contributions for
all workers and, accordingly, BEC may cleatly take a credit against the prevailing wage obligation
for $.45 cents of the $.60 cents per hour paid to the ABC Training Trust.

To determine if the contractor may take a credit for the additional $.15 cents paid to the
ABC Training Trust, however, BEC must also establish that the extra $.15 cents per hour itself
qualifies as an -“employer payment” under Labor Code sections 1773.1(a)(6) and 1773.1(b)(1).
Pursuant to those provisions, contractors may offer apprenticeship training plograms as an
employee benefit under section 1773.1(a)(6). Unlike the fixed training contribution to the
California Apprenticeship Council under section 1777.5, however, which is not required by any
statute or regulation to speeifically benefit workers, a contractor cannot claim a credit against a
worker’s per diem wages for a beneflt payment under section 1773.1(b)(1) unless the worker
actually benefits from the payment.'

A contractor does not become entitled under Labor Code section 1773.1(b)(1) to such
credit unless the payments are “pursuant to” the particular plan or program and unless there is a
connection between the plan or program and the workers on whose behalf the payments are made
in order to meet the fundamental mandate of Labor Code sections 1771 and 1774 that the -
prevailing rate of wages be paid to workers employed on the project. When a contractor seeks
credit for additional contributions beyond the full rate specified by the Director, that contractor
must affirmatively show entitlement to that credit under section 1773.1(b)(1). ‘

This issue was recently addressed by the Director of the Department of Industrial Relations
in two separate decisions following requests for review made by affected contractors pursuant to
Labor Code § 1742. The first decision was in the matter, Horn Electric Corporation, Case No. 06-
0101-PWH. In Horn Electric, the contractor sought to take credit for apprenticeship contributions
for its apprentice inside wiremen, for training fund contributions paid in excess of the $.86 per
hour mandated by the applicable prevailing wage determination. For its journeymen, the
contractor paid only the required training fund contribution mandated by the applicable prevailing
wage determination. The Director concluded that the contractor satisfactorily demonstrated that it
had the right to take full credit for those cont11but1ons made on behalf of the apprentices. As the

Director noted:

Contributions to apprenticeship programs are specifically included in the definition of
“employer payments” under section 1773.1, subdivision (a)(6), “so long as the cost of
training is reasonably 1elated to the amount of the contributions,” Homn does not become
entitled to a further credit for its additional contributions of $1.39 per hour to the WECA
training fund, however, simply because apprenticeship training is an enumerated fringe

! Labor Code sections 1771 and 1774 requiie that wage payments be made “to” workers. Title 8 of the California )
Code of Regulations, section 16000, likewise requires that “employer payments” to a plan or program be made “for the
benefit of employees, their families and dependents, or retirees.”
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benefit under section 1773.1, subdivision (a)(6) and WECA is a “plan, fund, or program”
within the meaning of section 1773.1, subdivision (b)(1). Unlike the contribution under
section 1777.5, which is not required to benefit the worker, an employer cannot claim a
credit against a worker’s per diem wages for a benefit payment under section 1773.1 unless
the worker actually benefits from the payment. Hoin has established that the affected
apprentices did receive a benefit from its additional payments to the WECA training fund.

This issue was also addressed in the matter, DBS Painting, Inc., Case No. 06-0168-PWH.
In DBS Painting, the coniractor sought to take credit for apprenticeship contributions for its
journeymen employees for training fund contributions paid in excess of the $.25 per hour
mandated by the applicable prevailing wage detetmination. The Director determined that the
contractor had not demonstrated it had a right to take the credit in this case. Specifically, the
Director determined that DBS presented no evidence that the affected journeymen were
beneficiaries of the apprenticeship trust to which the contributions were paid. As the Director

noted:

DBS has failed to prove, the requisite connection between the affected workers and the
Trust and is not entitled to a credit against the per diem wages owed to those workers for
any contributions to the ABC GGC Training Trust in.excess of the amount mandated by
secmon 1777.5.

A copy of each decision is enclosed for your review.

As you can see from each of these determinations, in deciding whether a contractor was
entitled to take any credit for training fund contributions in excess of the training fund amount
identified in the applicable prevailing wage determination, it is necessary for the contractor to
show that the employee for whom the credit was taken actually benefited from the payment. In the
present matter, BEC submitted information including portions of the apprenticeship standards for
the ABC Training Trust as well as a three page description of the continuing education programs
apparently offered for journeyman by the ABC Southern California Chapter. It is unclear from the
document itself whether the continuing education programs are offered by the ABC Training Trust
and if so, whether its costs are covered by the contributions made by employers, including BEC. In
short, these documents and information are not sufficient upon which the Division can make a
determination that the journeyman for whom the $.60 payment was made benefitted from the $.15
paid in excess of the training amount set forth in the determination.

This matter is presently pending on a public works project where there is a Labor
Compliance Ploglam (LCP), Harris & Associates, responsible for enforcing California’s prevailing
wage requirements. > Accordingly, it is appropriate at this stage for Hairis & Associates to make

2We are informed that Harris & Associates’ status as an approved Labor Compliance Program (LCP) expired
December 31, 2008. We are also informed that Harris & Associates is applying for a renewal as an approved LCP, To
the extent this means that Harris & Associates is no longer the LCP for this project, the responsibility for monitoring
and enforcing the prevailing wage projects would fall to any approved LCP for this project and, if none, then to the
DLSE as part of its noxmal enforcement jurisdiction.
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- the determination whether BEC is entitled to take a credit against its prevailing wage obligation for
any contributions to the ABC Training Trust which are in excess of the training amount set forth in
the applicable determination. We are sending a copy of this letter to Harris & Associates so that
Harris & Associates is informed of the Division’s position on this issue, which is consistent with
the Director’s determinations in two recent decisions.

Please contact me if you have any questions or comments.

Robert R, Roginson
- Chief Counsel

RRR:

Cc:  Labor Commissioner Angela Bradstreet
Harris & Associates
Nance Steffen, DLSE
DLSE Public Works Attorneys
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STATE OF CALIFORNIA

DEPARTMENT OF INDUSTRIAL RELATIONS

‘ : ¢
In the Matter of the Request for Review of:

DBS Painting, Inc. . ' :
Case No. 06-0168-PWH

. From a Civil Wage and Penalty Assessment issued by:

Division of Labor Standards Enforcement

DECISION OF THE DmECTOR

Affected suboontractor DBS Painting, Tnc. (“DBS”) submitted a t1me1y request for re-
view of a Civil Wage and Penalty Assessment (“Assessment”) issued by the Division of La- .
‘ ‘'bor Staridards Enforcement (“DLSB”) with respect to work performed by DBS on the Calis-
toga Farm Labor Camp Remodel, A telephomc Hearing on the Merits occurred on Apnl 16,
2007, before Hearing Officer Nathan D. Schmidt. Robert Fried appeared for DBS, and
Ramon Yuen-Garcia appemed for DLSE For the reasons set forth below, the Director of In-
dustrial Relations issues this Decision affirming the Assessment

' SUMMARY OF FACTS
The pames stlpulated to the. following facts:

“1. On or about Apxil 15, 2005, the Napa Valley Housmg Authority, pubhshed a, No-
tice of Bid for the work of improvement known: as the Calistoga Farm Labor Camp Remodel

(‘Project”), in the County of Nape, California. '
“2. The -Notice of Bid specifies that the prevailing wage law shall apply to the Project.

“3, On or about May 26, 2005, the Napa Valley Housing Authority entered into a writ-

ten public works contract with Helmer & Sons, Inc. for the construction of the Project.

“4.On or about J uly 8, 2005, Helmer & Sons, Inc. entered into a subcontract with
DBS Painting, Inc. to perfortn a part of the work on the Project.

“5. In the performance of the subcontract relating to the Project, DBS Painting, Inc. .

 hired certain painters to perforin the work on the Project.
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“6. Under Labor Code section 1720 et seq., all workers whio performed work on the
_ Project: are requrred to be paid the general prevailing wages within the geo graphical area of

the prevailing wage determination issued by the Director..

“7, The applicable prevailing wage rate fot the classification of Painter for work per-
formed after June 30, 2005, is contained in Determination No, NAP-2005-2..

“8. The prevailing wage rate for the classification of Painter (Brush and Spray) under
Determination No. NAP-2005-2, is the sum of $29.61 in basic hourly rate, $13.54 in fringe
benefits, and $0.25 in contnbutron to apprentrceshlp trajning funds for a.total sum of $43. 40. ‘

-“9. On or about February 17, 2006 the Division of Labor Standards Enforoement
(‘DLSE ) received a complamt that the workers of DBS Pamtmg, Inc. were not paid the re- -

quired prevarhng wages for work performed on the PI‘O_] ect.

“10 Asa result of ati investigation, DLSE determmed that DBS Pamtmg, Inc. had
paid its pamters the correct basic hourly rate of $29.61. However, it pa1d the painters only
$12.79 per hour i in fringe benefits instead of $13.54. The balance of the required fringe bene-
fits of $0.75 per hour and the reqmred $0.25 per hour in contnbutlon 1o apprentlces}np train-
ing funds were pa1d by DBS Painting, Inc. to the [Associatéd Buildets and Contractors -

" Golden Glate Chapter (‘ABC GGC"] Tralmng Trust, A ¢ copy of'the Contribution Worksheets‘
and cancelled checks in payment of the contributions is attached and incorporated hereto as

) Exhlblt A, and becomes a part of the supulatron herein.

“11. DBS did not commumcate orally orin wntmg to its workers that it had contnb-
' uted $0. 75 per hour of their prevailing wages to the ABC GGC Trammg Trust.

. “12,'Attached and incorporated hereto as Bxhibit B, is a copy ‘of the Subscribing Bm-
ployer Agreomeh’c,- Agreement to Par'tioipa.te in the ABC Golden Gate Chapter Apprentico-
ship Program, entered into between the Associated Builders and Contractors, Golden Gate
Chapter, Training Trust and DBS Pointing, Inc. on December 20, 2002. The stipulation herein
is limited to the authenticity of the dooﬁment, and does not include any stipulation as to its

contents, or the relevancy of the contents of the document to the issues involved herein.

“13. Attached and incorporated hereto as Exhibit C, is a oopy of the Adoption Agree-

ment entered into between the Associated Builders and Corrtraotors, Golden Gate Chapter,

. : : D _
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. Training Trust Fund and DBS Paintir{g, Inc. on December 20, 2002. The stipulation herein 1's

- limited to the anthenticity of the document, and does not include any stipulation as to its con-

tents, or the relevancy of the contents of the document to the issues involved herein.

“14. Attached and incorporated hereto as Exhibit D, is a copy of the Trust Agreement
of the Associated Buildets and Contractors, Golden Gate Chapter, Training Trust Fund. The

- stipulation heréin is limited to the authenticity of the document, and does not include any

stipulation as to its contents; or the relevancy of the contents 6f the document to the issues

involved herein.

«18, Attached and mcorporated hereto as Exhibit E, is a copy of the Assocxated Build-

ers and Contr actors, Golden Gate Chapter, Training Trust Fund Fringe Benefit Contribution

Payment Guidelines for Patticipating Employets. The stipulation herein is limited to the au-
thenticity of the document, and does not include any stipulation as 1o its contents, or the rele-

vanoy of the contents of the d,ocument to the issues involved herein.
%16, On or about June 29, 2006, DLSE notlﬁed DBS Painting, Inc. that as a result of

1ts investigation, it determined that DBS Painting, Inc, had violated the prevailing wage law’
by underpaying the painters $0.75 per hout, and there is due the sum of $440.25. The notice

also advised DBS that if it voluntarily pay the wage li_eﬁciencies? DLSE would substantially

+ reduce the penalties assessed under Labor Code seotion 1775

“17.DBS Pamtmg, Inc. dxd not voluntanly correct the wage deﬁmenoms Thereafter,
on or about August 22, 2006 DLSE issued a:nd served upon DBS Painting, Inc. a Civil Wage
and Penalty Assessment as provided in Labor Code section 1741, for the sum of $440.25 in
wages and the sum of $4,600.00 in penalties at the rate of $50 00 per violation as prov1ded in
Labor Code seot1on 1775. : '

18, In determining the amount of penalties to be assessed under Labor Code seetion
1775, DLSE-considersd whether the failure of DBS Painting, Inc. to pay the correct rate bf
per diem wages to the workers was a good faith mistake and, if 80, the error was promptly and
voluntarily corrected when brought fo its attention, and whether it has a prior record of failiné

to meet its prevailing wage obligations.

3.
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“19. The records of DLSE do not show that a Civil Wage and Penalty Assessment had

previously been issued to DBS Painting, Inc. for violating the prevailing wage law.

20 In issuing the Civil Wage and Penalty Assessment, DLSE determined that the
failure to pay the full amount of the fringe benefits to the painters was not a mistake, but an

lintentional act. Bven if it was a good faith ristake, DBS Painting, Inc. did not promptly and

voluntarily correct the underpayments when brought to its attention. It also took into consid-
eration that no Civil Wage and Penalty Assessment had previously.-been issued to DBS Paint-
ing, Inc. for violating the prevailing wage law.

21, On or about September 25, 2006, DBS Painting, Inc. filed a Request for Review
of the Civil Wage and Penalty Assessment as provided.in Labor Code section 1742,

“22. As of th1s date, DBS Pamtmg, Inc. has not paid any portion of the Wages found to
be due in the Civil Wage and Penalty Assessment ” '

The two issues to be decided are:

1. Whether DBS is entitled to oredit toward its per diem wage obligation for training
fund contnbuuons paid in excess of the $0 25 per hour mandated by the apphoable
prevailing wage detenmination; and ' '

2. Whether DLSE abused its discretion in assessing penalties under Labor Code sec-

)

tion 1775 ! at the maximum tate of $50.00 per violation.
DISCUSSION

Sections 1720 and following set forth a scheme for determim’ng and reqﬁiring the pa;ﬂ
ment of prevailing wages to workers employed on public ‘Works construction pro;ects Spe-

01ﬂca11y

The overall purpose of the prevailing wage law . .. . is to benefit and protect
employess on public works projects, This general objective subsumes within it
a number of specific goals: to protect employees from substandard wages that
might'be paid if contractors could recruit labot from distant cheap-labor ‘areas; *
to permit union contractors to compete with nonunion contractors; to benefit
the public through the superior efficiency of well-paid employees; and t6 com-
pensate nonpublic employees with higher wages for the absence of Job security -
and employment benefits epjoyed by public employees.

'All further unspeclﬁed section references refer to the Labor Code,
4
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(Lusardi Construction Co. v. Aubry (1992) l Cal.4th 976, 987 [eitation.s' omitted).) D'LSE en-
forces prevailing ‘wage reqﬁiremente not only for the benefit of workers but also “to protect
employers who comply with the law from those who attempt 10 gain eompetiﬁve advantage af
the expense of their workers by failing to comply with minimum labor standards." (Lab.

Code, § 90.5, subd. (a), and see Lusardy, supra.)

Section 1775(g) requires, among other things, that contractors and subcontractors pay
the difference to workers Whe were paid less than the prevailing rate, and section 177S(a) also
presctibes penalties for failieg to pay the prevailing rate. Section 1742.1(a) provides for the
_imposition of quﬁidéted damages, | essentially a doubling of the unpaid wages, if those wages
are not paid within sixty days following service of . civil wage and penalty Assessment under

section 1741,

When DLSE determines that v1olat1on of the prevallmg wage laws has occmed a
wntten Civil Wage and Penalty" Assessment is issued pursuant to seetlon 1741 An affected
contractor or subcontractor may appeal the Assessment by ﬁ]lng a Request for Review under
section 1742. Subdivision' (b) of section 1742 provides in part that “[t]he contractor or sub~
coritractor shall have the burden of proving that the basis for the civil wage and penalty As-

sessment 1s mcorrect »

DBS Is Not Entitled To Credit Toward Its Prevailing Wage Obhgatlons For
Additional Training Fund Contributions Made To ABC GGC.

Section 17 71 requires, with certain exception‘s not re]evant here, thet not less than the
general prevailing rate of per diem wages for work of a s1rn11ar character in the locality . . . be
pa1d to all workers employed on public works.” Similarly, seotton 1774 reqmres “t]he con-
tractor to whoma the conitract is awarded, and any subcontractor under him, [to] pay not less
than the specified prevailing rates of wages to all workimen employed in the execution of the

“ contract,” There are three components to the prevailing wage: the basic hourly rate, fringe
benefit payments and a contribution to the California Apprenticeship .Council (“CAC”) or an
approved apprentieeé'iiip training fund. "The first two components (also known as the total
prevailing wage) must be pald to the worker or on the worker’s behalf and for his or her bene—

fit, An employer cannot paya worker less than the bas1e hourly rate the balance must either

‘be paid to the worker as wages or offset by credit for ‘employer payments” authorized by sec-

5.
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tion 1773.1.

In this case, the parties stipulate that all affected workers received the basic hourly rate
and that DBS made the required training fund cqntribuu'oné 0f$0.25 pef hour to the ABC"

GGC Training‘Tru‘st The sole question presented here is whether DBS ig entitled to credit |
toward the balance of its per diem wage obligation for an add1t10na1 $0.75 per hour that it paid .
to the ABC GGC Training Trust for hours worked by each of the affected i Joumeymen The
answer is that DBS has not shown that it had & right to do so in th1s case.

Seoﬁon 1773.1 defines “per diem wages” for purposes of both’ establlshmg prevaﬂmg
. wage rates and crediting employer payments toward those rates, providing in pertinent part as
f_olloWs: ' : ‘
' (a) Per diem wages . . . shall be deemed to include employer payrhents for the .
following;. SR .
) Health and Welfare.
(2) Pension - '
"

(6) Apprent1cesh1p or other tralmng programs authorized by Section
3093, so long as the cost of training is. reasonably related to the amount of the

. contnbutwns
R

(b) Enmployer payments include all of the following:

(1) The rate of contribution irrevodably made by the employer to a trus- -
tee or third person pursuant to a plan, fund, or program.

_ (2) The rate of actual costs:to the employer reasonably anticipated in
providing benefits to workers pursuant to an enforceable commitment to carry
out a financially responsible plan or program communicated in Wntmg to the
workers affected. .

(3) Payments to the Califomia Apprenticeship Council pursuant to Sec;'-
tion 1777.5. :

The fnandatbry apprenticeship tréining' contribution is established by section 1777.5,
subdivision (m)(1), which provides that: '

A contractor to whom a contract is awarded, who, in performin'g any of the
work under the contract, employs journeymen or apprentices in any appren-
ticeable craft or trade shall contribute to the California Apprenticeship Council
the same amount that the director determines is the prevailing amount of ap-
| -6-
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prenticeship training contributions in the area of the public works site. A con- -
tractor may take as a credit for payments to the council any amounts paid by
the contractor to an approved apprenﬂceshlp program that can supply appren-
tices to the site of the public works project. The contractor may add the’
amount of the contributions in computing his or her bid for the contract.

The payment required by section 1777.5 is distinct from the per diem wages due to workers

" . under section 1773.1, and must be distingnished from eppl‘enticeslﬁp or training programs of-
fered a3 an employee fringe benefit under section 1773.1, subdivision (a)(6). It is not a direct

employee fringe benefit since it is never paid to the worker'and may be paid to programe that

do not necéssarily have a direct connection to the workers employed on the project.
The payment required under section’1777 5, sub&iyision (m) does not preclude con-

tractors from offering apprenticeship or training prégrams as a specific employee fringe bene-
fit under section 1773.1, subdivision (a)(6), or from maling additional contributions to tlhoseh

- programs, as DBS has done here. However, DBS does not become entitled ’co a further credit

for its additional contributions of $0.75 per hour to the ABC GGC Training Trust simply be- -

" cause apprenticeship training is an enumerated fringe beneﬁt under section 1773.1, subdm—

sion (a)(6), even though the ABC GGC_Trammg Trust may be a “plan, fund, or pl‘Ogram _
within the meaning of section 1773.1, subdivision ®)(1). "Unlike the contribution under see-
tion 1777.5, which is not required to benefit the worker, an employer cannot claim a credit:
agamst a Worker s per diem  wages for a benefit payment under sectlon 1773 1 unless the

worker actually benefits from the payment, -

.- The purpose of the ABC GGC Training Trust Fund, as stated in its Trust Agreement
is: _

to provide a distinct legal entity into which monies may be contributed by par-
ticipating employers and employees for the exclusive purpose of creating and
administering an employee welfare benefit plan providing apprenticeship and
training programs (or plans) for the benefit of participating employees, and

their beneficiaries, and for defraying reasonable expenses of adm1rustrat10n
[Emphasis added. ] :

The Trust Agreement defines “partioipéting employee” as;

Any individual employee of a participating employer who is eighteen (18)
years of age, who has entered into a written apprenticeship agreement which
conforms with the apprenticeship standards adopted by & related unilateral ap-
prenticeship committee and who is not cove1ed by the terms of a collective
bargaining agreement.”

.
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This means that the beneficiaries of the ABC GGC Training Trust ate limited to apprentices.
DBS presented no evidence that the four affected journeymen.are beneficiaries of the Trust.

Consequently, DBS has failed to prove the requisite connection between the affected workers

"and the Trust and is not entitled to _a.credit against the per diem wages owed to those workers

for any contributions to the ABC GGC Trdining Trust in excess of the amount mandated by .

‘section 1777.5.2

DBS relies on DLSE Management Memo 9373, an internal policy meinoréndum issued
by the State Labor Commissioner fourteen years ago, for its contention that the additional
training fund contributions should be credited toward its fringe benefit obligations whether or
not the journeymen dlrectly beneﬁt However, the memorandum clearly states the flmdamen-

tal statutory requirement that any fringe benefit payments must be for the benefit of the em-

' ployees for whom the credit is claimed, While s_ome of the éxamples given in the memoran-

. dum-indicate that additional training fund contributions ean be used to offset an employer’s

per diem wage obligations in some circumstances, none of the examples given include factual

situations similar to the one here where contributions are being required of workers who are

_not beneficiaries of the apprenticeship agreement. - Therefore, DBS may not rely on the exam-

ples glone without refei:ence to.the substantive discussion of the requirement in DLSE Man-
agement Memo 933 to clann credit for its additional training fund contnbuﬁons without

showing a benefit to the j journeymen workmg ont the Project.

DBS can affiliate with-an apprenticeship program that requires a larger contribution

that that mandated by the appli.oableAprevaiIing wage determination. 'Howéy'er, such an af-

filiation on its own does not entitle DBS to claim the additional contribution as an offset
against required per diem wages owed to workers who are not beneficiariés of those contribu-

tions and whose contribution amounts have not been annualized. Accordingly, the Assess~

? Moreovet, the Adopnon Agreement that DBS signed with the ABC GGC T rammg Trust and the Fringe Bene-

fit Contribution Payment Guidelines For Participating Employers adOptcd by the Trust obligated DBS to con-
tribute'a minimum of $1.00-to the Trust for each hour, worked by jouneyman painters on public works projects
only. BEven if the affected journeymen were beneficiaries of the Trust due to some additional provision of the
Trust Agreement that has not been submitted.into evidence, the limitation of contributions to hours worked on
public works projects would make the contributions 2 seasonal benefit that is subject to annualization under sec-
tion'1773.1, subdivision (d). The stipuldted record is devoid of any evidence regarding either the ratio of private
to public works hours worked by the affected journeymen during the relevant tinae period or the annualization of
DBS’s contributions to the ABC GGC Training Trust on behalf of those workers, Consequently, DBS would

.
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ment of back wages in the amount of $440.25, which represents the net underpayment of per

diem vs}ages'at the rate of $0.75 per hout, is affirmed.

DLSE Did Not Abuge Its Discretion In Assessing Penalues Under Labor Code
Section 1775 At The Maxn'num Rate, _

Section 17 75(a) states in relevant part:

(1) The contractor and any subcon’craotor under the contractor shall, as a pen-
alty to the state or political subdivision on whose behalf the contract is made or
awarded, forfeit not more than fifty dollars ($50) for each calendar day, or por- -
tion thereof, for each worker paid less than the prevailing wage rates as deter-
mined by the director for the work or craft in which the worker is employed for
any public work done under the contract by the contractor or, except as pro-
vided in subdivision (b), by any subcontractor under the contractor.

(2)(A) The amount of the penalty shall be determined by the Labor Commis-
f sioner based on consideration of both of the following:

(1) Whether the failure of the contractor or subcontractor to pay the cor-
rect rate of per diem wages was a good faith mistake and, if so, the error was. .
promptly and veluntarily corrected when brought to the attennon of the con-
tractor or subcontractor.

* (ii) Whether the contracior or subcontractor has a pnor record of failing
to meet 1ts prevaﬂmg wage obhga’uons '

(B)(l) The penalty may not be léss than ten dollers ($10) . . . unless the
faiture of the . . . subcontractor to pay the correct rate of per diem wages was a
good faith rmstake and, if so, the error was promptly and voluntarily corrected

* when brought 1o the attention of the . . . subconfractor. '

(ii) The penalty may not be less than twenty dollars ($20) . . . if the . .
subconfractor has been assessed penalties within the previous three years for
failing to meet its prevailing wage obligations on a separate contract, unless
‘those penalties were subsequently w1thdrawn or overturned.

(iii) The penalty may not be less than thirty dollars ($30) . ., ., if the La-
bor Commxssmner determines that the violation, was willful, as deﬂned in sub-
division (c) of Section 1777.1. ~

" Abuse of discretion is established if the Labor Commissioner “has hot prooee&ed n
the manner required by law, the [determination] is not supported by the findings, or the ﬂnd-
ings are not supported by the evidence.” Code of Civil Proccdure section 1094.5(b). In re-

st111 1ot be entitled to a credit for those contributions even if the stipulated reco:d supported a ﬁndmg that the
affected journsymen were beneficiaries of the Trust.
3 Labor Code §1777.1, subd. (c) defines a willful violation as one in which “the contractor or subcontractor knew

_ or reasonably should have known of his or her obligations under the public works law and deliberately fails or -

| o .
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v1ewmg for abuse of discretion, however, the Director is not free to substitute his own Judg-
~ ment “because in [his] own evaluation of the circumstances the punishment appears to be'too

 harsh.” Pegues v. Civil Service Cormission (1998) 67 Cal.App.4th 95, 107.

A contractor or subconfn‘acﬁor has the same burden of proof with respect to the penalty
determination as to the wage Assessment, namely, “the burden of proving that the Labor
Commissioner abused his or her diecretiorx in determining that a penalty was.due or in deter-
mmlng the amount of the penalty ” (Rule 50(c) [Cal.Code Reg. tit. 8 §17250(o)] ) |

DBS’s sole defense against the penalty award is s tied to its arguments on the merits,
DBS contends that it acted in good faith by complying with what it believed to be DLSE’s
interpretation of section 1773.1, subdivision (2)(6) and thiat the assessment of penalties, which
was based on a different interpretation’and without prior notice, is. the:refore ‘an gbuse of dis-
cretion. As discussed above, however, DBS’s proffered interpretation of section 1773.1, sub-
division (a)(6) is based solely on the examples given in DLSE Management Memo 93-3 with- '
 out reference to the substanhve statutory d1scus51on in the memorandum Although it wasnot -
addressed in the examples, the memorandum expresses DLSE’s interpretation that per diem
weges must be paid to the worker or on the worker’s behalf and for his or her benefit, The
record does not establish that DLSE changed its interpretation of sectmn 1773.1. w1thout prior
notice to the detnment of DBS '

DLSE’S determination that DBS knew or reasonably should have known ofits obliga-

tion to pay the full per diem wages on the PI‘O_] ect to or for the benefit of its journeytnen is

' supported by the record. While eectlon 177 5, subd1v131on (a)(2) grants DLSE the discretion to
mitigate the statutory maximum penalty in light of prescribed factors, it does not mandate the
exercise of that diseretion in a particular manner. . The record ehows that DLSB'considered the

* prescribed factors for mitigation and determined that the maximum penalty of $50 per viola-

| tion was warranted in this case, “The Director is not fres to substitute his.own judgiﬁent. The
record does not estabiish an abuse of discretion and, accordingly, the assessment of penalties
in the amount of $4,600.00 under section 1775 is affirmed.

refuses to comply with its provisioﬁs.”
' -10-
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- DBS Is Liable For Liquidated Damages.

Labor Code section 1742.1(a) provides in pertinént part as follows: .

Afler 60 days following the service of a civil wage and penalty Assessment
under Section 1741 . . ., the affected contractor, subcontractor, and surety . . .
shall be liable for liquidated damages in an amount equal to.the wages, or por-

-tion thereof, that still remain unpaid. ' If the Assessment . , . subsequently is

" overturned or modified after administrative or judicial review, liquidated dam-

ages shall be payable only on the wages found to be due and unpaid. If the con-
tractor or subcontractor demonstrates to the satisfaction of the director that he .-

"or she had substantial grounds-for believing the Assessment . . . to be in error,
the director shall waive payment of the liquidated damages.

Rule 51(b) [Cal.Code Reg. #it. 8 §17251(b)] states s follows:

To demonstrate “substantjal grounds for behevmg the Assessment -tobein
error,” the Affected Contractor or Subcontractor must establish (1) that ithada -
reasonable subjective belief that the Assessment . . . was in error; (2) that there
is an objective basis in law and fact for the claxrned -error; and (3) that the
claimed error is one that would have substantially reduc'cd or eliminated any
duty to pay additional wages under the Assessment .

In accordance w1th the statute, DBS would be 11able for hquldated damages only on

any wages that remained unpaid s1xty days following service of the Assessment. Entitlement

'to a waiver of liquidated damages i in this case is ‘closely tied to DBS’ s posmon on the ments

‘

and sp¢c1ﬁca11y whether there was an “objective basis in law and fao » for contending that the:

assessment was in exror.

As discussed above, DBS reasonably should, ha.ve known of its obhgatmn to pay the
full per diem wages on the Project to or for the beneﬁt of its Journeymen Its proffered inter-
pretation of section 1773.1, subd1v1s1on (a)(6) based on the examples g1ven in DLSE Man-~
agement Memo 93-3 cannot be found to cons’utute an “objectwe basis in law and fact” for
contending that the Assessment on the Project was in etror. Because thé assessed back wages

remained due more than sixty days after service of the Assessment, and DBS has not demon-~

. strated groynds for waiver, DBS is also liable for 11qu1dated damages in an amount equal to

the unpa1d wages, that is, an additional $440.25.
FINDINGS

1. Affected subcontractor DBS Painting, Inc. filed a timely Request for Review
of the Civil Wage and Penalty Assessment issued by DLSE with respect to. the Project.
, -11- :
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2. DBS failed to show that it is entitled to credit for payments made to the ABC
GGC Training Trust beyond those allowed by the Division of Labor Standards Enforcement.
In particular, DBS failed to establish that the additional $0.75 per hour that it contributed to
the Trust above the amount required by the applicable prévailing wage determination was for

the benefit of the employees on whose behalf the contributions are made.

3. The Assessment 6orrect1y determined that DBS underpaid its employees on the

Calistoga Farm Labor Camp Remodel in Napa County in the aggregate amount of $440.25.

4. - The DLSE did not abuse 1ts discretion in setting section 1775(z) penalhcs at

' the rate of $50 per violation, and the resulting total penalty.of $4,600.00 is affirmed.

5. ' Theback wages found due in Finding No. 3 remained due and owing more
than sixty days followmg Issuance of the Assessmernit. DBS is liable for an additional award
of liquidated damages under sect1on 1742.1 in the amount of $440.25, and there are insuffi-

cierit grounds to waive payment of these damages. -

6. The total amount found due and affirmed by this Decision is § 5,480.50. Tn

addltlon 1nterest is due and shall-continue to accrue on, aIl unpaid wages as prov1ded in sec-

tl.on 1741, subdivision (b)

ORDER

The Civil Wage and Penalty Assessment is aﬁilmed as set forth in the above Fmdmgs. ‘
The Hearing Ofﬁcer shall issue a notice of Findings whlch shall be served w1th this Decision

+ on the parties.

.Davtted_J_Z//@/O_r j/{hc )j

fohn C. Duncan
Director of Industrial Relatwns

~12-
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From a Civil Wage and Penalty Assessment issued by:

- STATE OF CALIFORNIA R B
l it of Tndlebstsd Yoty

DEPARTMENT OF INDUSTRIAL RELATIONS s 5 8he Bivuster » Laga) Unit
. ) ' . o Sanviaw oy ek - sr - »

In the Matter of the Request for Review of: | ' 8EP 3 g 2007

_ Horn Electric Corporation - . ‘ V _
: . . Case Ny: 06-0101-PWH .

Division of Laber Standards Enforcement

DECISION OF THE DIRECTOR

Affected subcontractor Horn Electric Cotporation (“Horn™) submitted timely request.

for teview of 4 Civil Wage and Penalty Assessment (“Assessment”) issued by the Division of

. Labor Standards Enforcement (“DLSE”) with respect to work performed by Horn on the

Yuba City Westewater Treatment Facility Upgrades (“the Project™). The Asseésment, which
issued on May 19, 2006, determined there was $42,419.90 in unpaid prev'ailing wages and

|  statutory penalties. Horn filed a timely Request for Review on-June 15, 2006. A Hearing on

the Merits occurred on November 21, 2006, in Sacramento, Cali_fornia, and concluded tele-
phonically on November 22, 2006, before Hearing Officer Nathan D. Schmidt, Dennis B.

. Cook appeared for Horn, and David D, Cross appeared for DLSE. For the reasons.set forth

below, the Director of Ind_usﬁial Relations issues this decision modifying the Assessment and

waiving any payment of liquidated damages.
SUMMARY OF FACTS

The issues were narrowed at the hearing, when the parties stipulated that all required
training find contribution had been made and that four journéyman were owed a total of

$1,242.24 in unpaid wages because of Horn’s failure to pay predetermined wage increases, as

follows:
Nathan Cox ' $22.32
. Joxge Flecha  $676.28
Daniel Rodriguez. $421.34

Kenneth Cavin $122.30

2009.02.04



The Assessment was amended at tﬁe hearing to §19,013.40 in unpaid prevailing wages, com-
poséd primarily of unpaid fringe benefits due to apprentices. The parties were directed to ad-
dress the issue of how many prevailing wage and overtime violations were represented by the
st1pulated underpayments to the four j joumeymen in their closing briefs.

Two primary issues remain to be decided in this case:

1. Whether Horn correctly took credit for apprentiéeship contributions for its apf)rgn—
tice inside wiremen, for training fund conttibutions paid in excess of the $0.86 per

hour mandated by the applicable prevailing wage determination; and

2. Whether DLSE abu's_ed its discretion in asséssiqg penalties uadér Labor Code sec-
tion 1775" at the maximum rate of $50.00 per violation.

Based on a review of Horn’s certified payroll records (“CFR”) for the Project, DLSE
Industrial Relations Representative Julia Sidhu defermined that five inside wireman appren-
tices* had been paid less than the prevailing wages due under the applicable prevailing wage
determination (“PWD?), nuﬁber SUT-2002-1." All five apprentices were paid at least the cor-
rect base hourly rates, but the CPRs did not reﬂect the paylﬁent of thg-additional amounts re-
quired for fringe benefits and training fund contributions.

~ Sidhu acknowledged that the required training fund contributions ($0.086 per hour)
had been maélé for all the apprentices oﬁ the Project but noted that Horn took 2 credit.against
the total prevailing wage obllgauon paid to the apprenhces of the difference between its $2.25
per hour contribution to the apprentlceshlp program and that $0.86 per hour training fund con-
tribution (difference i is $1.39 per hour). She also testified that DLSE ‘would not give any

- credit for training fund contributions made on behalf of ﬁrst-year apprentice Dave Garcia, as

- the PWD did not require training fund contributions for ﬁrst-ycar apprentices.

With regard to section 1775 penalties for non—payment of prevailing wages, Sidhu ex-

- plained that DLSE’s practice is to automatically set the penalty at the maximum of $50.00 per

violation unless the investigation shows grounds for mitigation. Sidhu stated that there were
no grounds for mitigation in this case, as Horn had béen served with, and settled, three prior

Civil Wage and Penalty Assessments in the past threeyears. One of those assessments, issued

! Al further unspecified section references refer to the Labor'Code.
. 2
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on June 2, 2004, was for Horn’s failure to pay two predetermined wags increases when due.
Sidhu’s penalty recommendation was reviewed and approved by her supervisor, Senior Dep-

uty Labor Commissioner Denise Padres.

All of the inside wireman apprentices who worked for Horn on the Project were dis-
patched by the Western Electrical Contractors Association, Inc. (WECA) Electrical Appren-
ticeship and Training Committee subject to an Agreement tQ'Train Appientices (“Training
Agreement”) between WECA and Horn. Pursuant to thé Training Agreément, Horn was re-
~ quired to pay into WECA’s ERISA governed Health and Welfare and Retirement Plans on _
behalf of any apprentices that it employed. Christine Hall, WECA’s Trammg Director, testx-
fied that, for ‘each apprentice, Horn was requlred to pay $3.00 per hour to the Health arid Wel—
fare Plan, which covers medical, dental, disability and life insurance and the employee assig-
tance program. Horn was also tequired to pay betweén $0.00 and 2.00 per hour into the Re- |
tirement Plan for each apprentice, baseci on his or her year in the program,® and could elect to
- make additional “excess” contnbutlons to the Renrement Plan at its discretion.

In addition to the fringe beneﬁt payments (rangmg from $3.00 to $5.00 per hour),

~ Horn was obhgated to contribute $2.25 per hour to the WECA apprenticeship trammg fund -
for each apprentice. This pays for WECA’s training facilities, instructors and other ad;mms-
trative costs of the apprenticeship program. Hall testified that the size of the employer coniri-
‘bution to the épprenticeshjp trajniﬁg fund is directly related to WECA’s annual operating .
budget and was the same emount whether an abprentice ‘was employed on.a public or privat'e
work. For journeymen, WECA' only required the training fund contribution mandated by the
~apphcable PWD: mthls case, $0.86 per hour.

Hall testified that Hom made all quuired fringe benefit and trammg fund contribu-
tions during the relevant time period and submitted a list of posted general ledger transactions
documenting the training fund, health and welfare fund and both regular and excess pension .
fund contributions made to. WECA by Horn between August 31, 2003, and September 30,
2006, With the exception of excess Retirement Fund conuibutioné, which are detailed by the

2 Matt Mueller, Andrey Palamarchvk, John Ciuriue, Dave Garcia and Jeremizh Bennett.

3 The mandatory contribution was $0.50 per hour for each year of the apprenticeship that has been completed,

with 1o pension contribution required for first-year apprentices, $0.50 per hour for second-year apprentices and

50 on, up to $2,00 per hour for fifth-year apprentices.
. 3.
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name of the worker and amount of the contribution, however, the list of fringe benefit and
trammg fund payments provided by I—Iall does not give any detail as to how the payments
were applied. :

Deborah Castelan, Horn’s Office Manager, handled payroli and prepared the CPRs for
the Project. She testified that the ﬁ*inge benefit and training fund payments for apprentices '
were not recorded on the CPRs because they were paid directly to WECA. Every month dut-
| ing the P;:oj ect, Castelan prepafed an Apprentice Monthly Hour Worksheet which was submit- '
ted with Homm’s payment to WECA, and which reéordcd the private and public work hours for

. each WBCA apprentice during the reporting p'eriod and detailed tﬁe required training fund,
health and welfare fund and regular and éxcess retirement fund contributions for each appren-
tice based on the total hours worked during the month, Castelan ack:nowledged that overtime
worked by appreﬁhces Matt Mueller and Andrey Palamarchvk had either been etroneously
reported or JmprOperly paid dunng the weeks of October 6 through 12, 2003, and October 13,
through 19 2003. She testified that she had prepared rewsed CPRs for thase two weeks and
checks had been issued for the: unpald overtinde. '

_ Castelan stated that she implemented pay increases for journeymen on pﬁblic works
pro;ects when new PWDs were issued each year, and thus madvertently underpaid sormié jour-
neymen foz: a few months when predeten:nmed wages increases took effect. before 2 new PWD
was 1ssucd_. She agreed that Horn had received three prior civil wage and penalty assess-
ments, but seid that she didn’t believe that Horn had admitted any liabilify by settling those

prior cases.

After the conclusion. of post-hearing briefing, the Heating Ofﬁcer determmed that the
record was insufficient to make a determination of the numbér of prevailing wage and over—
time violations represented by the sﬁpulated underpayments to the four journeymen. The
Hean'ﬁg Officer therefore vacateci submission of the matter-on July 31, 2007, and reopéned
the case on the sole issus of penalties with direction to DLSE to submit améhded penalty ani-
dits for the journeymen whose assessed unpaid wages had been reduced by stipulation at hear-
ing. DLSE submitted amended penalty audits for Flecha and Cavin only. The assessments
for Cox and Rodriguez were unchanged. Horn submitted a declaration from Castelan which

Decision of the Director ‘ o .’ . No. 06-0101-PWH
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. was admitted into evidence solely on the issue of penalties with its response. The case was-

resubmitted on August 30, 2007.

Castelan declared that she had erroneously repoﬂéd Cavin as having worked on Fri-
day, April 2 and Saturday, April 3, 2004 when she prepared the CPR for that week. She ,
stated that he actually worked on the Thursday, April 1 and Friday, April 2, 2004, as indicated .
by the weekly timesheet for the Project submitted with her declatation. She admitted that |

Hom had missed a predetermined wage increase which was effective on June 1, 2003, but

stated that Horn hadlliaid back wages and fringe benefits to Flecha on August 29, 2003, for

the period of June 1 through August 3, 2003.
DISCUSSION

Sections 1720 and following set forth a scheme for cietermining and requiring the pay-

- ment of prevailing Whges to workers employed on public works construction projects. Spe-

cifically:

The overall purpose of the prevailing wage law . . . is to benefit and protect

- employees on public works projects. This genetal objective subsumes within it

a number of specific goals: 1o protect employees from substandard wages-that
.might be pa1d if contractors could recruit labor from distant cheap-labor areas;

_ to permit union contractors to compete with nonunion contractors; to benefit
the public through the superior efficiency of well-paid employees; and to com-
pensate nonpublic employees with higher wages for the absence of job security
and employment benefits enjoyed by public employees.

(Lusardi Construction Co. v. Aubry (1992) 1 Cal.4th 976, 987 [citations omitted].) DLSE en-

forces prevailing wage reqmrements not only for the benefit of workers but also “to protect’

employers who comply w1th the law from those who attempt to gain competitive advantage at

. the expense of their workers by failing to comply with minimum labor standards." (§ 90.5,

subd. (a), and see Lusards, supra.)

Section 1775(a) requires, a.mong other things, that contractors and subcontractors pay |

.the difference to workers who were pa1d less than the prevaﬂmg rate, and section. 177 S(a) also

prescribes penaltles for failing to pay the prevaﬂmg rate. Section 1742.1(a) provides for the
imposition of liquidated damages, essentially a doubling of the unpaid wages, if those wages
are not paid within sixty days following service of a civil wage and penalty Assessment undex

sectionl 741,
-5- . _
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‘When DLSE determines that a violation of the prevailing wage laws has océurred, &
written Civil Wage and Penalty Assessment is issued pursuant to section 1741. An affected
contractor or subcontractor may appeal the Assessment by filing a Request for Review under

.section 1742. Subdivision (b) of section 1742 provides in part that “[t]he contractor or sub-
- contractor shall have the burden of provmg that thie basis i‘or the civil wage and penalty Ag-

sessment is mcorrect »

Horn Is Entitled To Full Credit For Fringe Benefit And Training Fund
Contributions Made To WECA. On Behalf Of Its Apprentices.

Section 1771 requires that all workers on a public work receive at least the géneral ’
prevailing per diem wage.” There are fhree components to the prevailing wage: the basm
~ howrly rate, frmge benefit.payments and a contribution to the California Apprenticeship Coun-
cil (“CAC™) or an approved apprenticeship trammg fund. The first two components (also
known as the total prevmlmg wage) must be paid 10 the worker or on the worker’s behalf and
"for his benefit. An employer cannot pay 4 worker less than the basic hourly rate; the balanoe
must be paid to the worker as wages or offset by credit for “employ'ef payments” anthorized

‘by section 1773. 1

~ Inthis case, it.is undisputed that 311 five of the affeoted apprentices rece.wed the basic
hourly rate and that Horn made the requlred training fund conmbutxons of $0.86 per-hour to’
WECA. The question presented here is whether Horn is entitled o credit toward the balance

of its per diem wage obligation for fringe benefit payments and an additional $1.39 per hour
training fund contribution that it paid to WECA. for hours worked by each of the affected ap-
prentices. The answer is that Horn has shown that it had 2 right to do so in this case.

Section 1773.1, defines “per diem Wages” for purposes of both establishing prevailing
wage rates and crediting employer payments toward those rates, providing in pertinent part as

follows:

(a) Per diem wages . . . ohall be deemed to include employer payments for the °
following: T ‘

(1) Health and Welfaré

(2) Pension.[Y] . . 9 ‘ﬂ]

(6) Apprenttceshlp or- other training programs authonzed by Section
3093, so long as the cost of ﬁammg is reasonably related to the amount of the

_ v G-
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contributions, (Y] . .. [T] ... []... [1]
(b) Employer payments include all of the following:

(1) The rate of contribution irrevocably made by the employer to a trus-
tee or third person pursnant to a plan, fund, or program. -

(2) The rate of actual costs to the employer reasonably anticipated in
providing benefits to workers pursuant to an enforceable commitment to carry
out a financjally responsible plan or progtam communicated in writing to the
workers affected.

o (3) Payments to the Cahforma Apprenticeship Council pursuant to Sec-
tion 1777.5.

©.. Credits for employer payments 2lso shall not reduce thc obligation to

pay the hourly straight time or overtime wages found to be prevailing.

The mandatory apprenticeship training contribution is established by section 1777.5,
subdivision (m)(1), which provides that; :

'A contractor to whom a contract is-awatded, who, in performing any of the

work under the contract, employs journeymen or apptentices in any appren- -

ticeable craft or trade shall contribute to the California Apprenticeship Council

the same amounit that the director determines is the prevailing amount of a,p—

_ prenticeship training confributions in the area of the public works site. A con-
tractor may take as a credit for payments to the council any amounts paid by
the contracfor to an approved apprenticeship program that can supply appren-

tices to the site of the public works project. The contractor may add the
arnount of the contributions in computing his or her bid for the contract,

The payment required by section 1777 5 is distinet from the per diem wages due to workers
defined by gection 1773.1, and st be distinguished from apprenticeship or training pro-

grams offered as an employee fringe benefit under section 1773.1, subdivision (a)(6). Itis ﬁo‘g

. adirect employee fringe benefit since it is never paid to the worker and may be paid to pro-'
grams that do not necessarily have a direct connection to the workers employed on'the pro-
ject, The contribution is required when a contractor employs workers.in an apprenticeablé

_craft, even if the contractor chooses to pay the additional fringe benefit portlon of the prevail-
ing wage directly as additional wages to the.workers. - :

The payment required under section 1777.5, subdivision (m) does 1ot limit 6r preclude
contractors from offering apprenticeship or training programs as a'speciﬁc employee fringe
benefit under section 1773.1, subdivision (a)(6); or from making additional contributions to
those frograms, as Horn has done here. For a contractor to receive credit for such contribu;'

tions agamst the prevailing wage obligation, the payments must fall within the definition of :
- .
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“employer payments” under subdivision (b) of section 1773.1 and they must be for the benefit .
of workers employed on the project. (§§1771 and 1774.)
The evidence demonstrates that the benefit contributions for retirement, health, and

welfare, meet the requirements for credit as “employer payments” under section 1773.1.

Horn offered the WECA retiterrient and health and welfare plans into evidence. As ERISA

_ govemed plans, they satisfy the requirements of section 1773.1, subdivision (b)(1), which al- -

lows credits for “the rate of contribution irrevooably made by the employer to a trustes or
third party pursuant to a plan, fund, or program.” In ERISA térrn;s, the necessary connection
between the plan and the project employees is shown by establishing that the workers are
“participants™ or “beneficiaries” in the plan within the meaning of 29 United States Code sec-
tions 1002(7) or (8). ERISA requires plans, funds, or programs to be for the solg: benefit of

patticipants and beneficiaries, which is the same as the “benefits to workers” requirement

found in Labor Code section 1773.1, subdivision (b)(2), perta.mmg to self-funded non-ERISA -

plans or programs, Hall specifically testified that the required fringe benefit payments for all

apprentlces employed by Horn were made and provided documentation of IIorn S payments

' to WECA. In addition, the Apprentice Monthly Hours ‘Worksheets prepared by Castelan -

which were subrmtted with those payments documents the contnbutxons to both funds for
each of the apprentices mcluded in the Assessment.- Horn has therefore provided substanhal
evidence that ﬁ*mge beneﬁts were pa1d for its apprentices as rcqmred by the Training Agree-

-

Even after providiné full credit for the h;alth and welfare and retirement fund contri-
butions made on behalf of the five apprentices, however, their compensation falls shghtly
short of the requxred per diem wages. The following tables detail and compare the basic’
hourly rate and frmgc benefit contributions required by both the applicable PWD and
WECA’S training agreement for the relevant apprenticeship peri'ods: ‘

ment,
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Required

Required

Apprenticeship | Required | Required | Required | Required -
Period Basic Health & | Pension | Training | Total Total
Hourly Welfare Fringe Hourly
: Rate Benefits | Rate
First $11.980 | $4.71 $0.360 $0.00 $5.070 $17.050
Third $16.605 | $4.71 $1.575 $0.86 $7.145 $23.752
Fourth $19.930 | $4.71 $1.890 $0.86 '$7.460 $27.392
| Fifth $23.245  1$4.71 $2.205 $0.86 $7.775 $31.020
Apprenticeship | Required | WECA |[WECA |WECA |WECA | WECA
Period Basic Health & | Pension® | Training | Total . | Total
Hourly Welfare » Fringe | Hourly
Rate Benefits | Rate
First $11.980 | $3.00 $0.00 $2.25 $5.25 $17,230
| Third | $16.605 | $3.00 $1.00 $2.25 $6.25 $22.855 -
Fourth $19,930 | $3.00. $1.50 $2.25 $6.75 $26.680
Fifth $23.245 | $3.00 $2.00 $2.25 $7.25 $30.495

In é’ddition to the $0.86 per hour training fund contribution requiréd under section
1777.5, subdivision (m)(1), for which DLSE has agreed to give oredit, Horn contends that it is
also entitled to receive credit for the remaining $1.39 per hour training fund contribution that
Citis re{iuiied to pay for its apprentices under its training agreement with WECA. California’s
prevailing wage laws does not prohibit such additional contributions nor do tﬁey limit the
‘arount of the contribution or corresponding credit beyond the base-‘line obligation to pay the
requisite non-fringe hourly wages djlxeoﬂy‘ to the workers. (§1773.1, subd. (c).) As discussed
belovs}, these, “excess”‘training fund contributions are entitled to credit.toward Horn’s prevail-

ing'wagé obligation under section 1773.1, subdivision (2)(6).

While the fringe beneﬁts component of the prevailing wages mandated by the apphca—
ble PWD is broken down by specified amounts due for health, and welfare, pension and train-
‘ing, Title 8, California Code of Regulations, section 16200, subdivision (2)(3)(), provides

that;

* The contractor obligated to pay the full prevailing rate of per diem wages may

)

41n addition to the pens{on contributions required by the WECA training agreement, Hormn also made optional

“gxcess” pension contributions to WECA for all five apprentices in amounts ranging from $0.41 to $1.07 per
hour. These “excess” pension contributions are not included in the WECA Total Hourly Rate figures in this

chart, but are detailed by worker below.
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take credit for amounts yp fo the fotal of all firinge benefit amounts listed as pre-
vailing in the appropriate wage determination. This credit may be taken only as
to amounts which are actual payments under Employer Payments Section
16000(1)-(3). Inthe event the total of Employer Payments by a contractor for the
fringe benefits listed as prevailing is less than the aggregate amount set out as
prevailing in the wage determination, the contractor must pay the difference di- -
rectly to the employee No amount of credit for payments over the aggregate
amount of employer payments shall be taken nor shall any credit decrease the
amount of direct paymeént of hourly we, gos of those amounts found to be prevail-
ing for straight time or overtime wages.” [Emphasis added.]

Thus, an employer may be deemed to have satisfied its obligation to pay. the fringe benefits |
due under the applicable PWD as long as the total amount which can be credited as “employer
paymeﬁts” is equal to or greater than the “total of all fringe benefit amounts listed as prevail-

' .ing in the appropriate wage dctérmination.” The employer’s credit is limited to the aggrcgate
amount of fringe beﬂeﬁts due under the applicable PWD, and may not “decrease the amount’
of direct payment of hourly wages of those amounts found to prevailing for straight or over- '

~ time wages.” This limitation is not in issue here, as the parties agree that Horn paid the base B

“hourly wages requited by the PWD to all affected apprentices.

Contributions to appfenticeship programs are specifically included in the defﬁﬁtion of
“employer payments’ .under section 1773.1, subdivision (2)(6), “so long as the cost of training
is reasonably related to the amount of the contributions.” Homn does not become entitled toa
further credit for its additional cont.rill)utions of $1.39 per hour to the WECA training fund,

_however, simply because apprenticeship training is an enumerated fringe benefit under sec-
tion 1773.1,. subcijvision (2)(6) and WECA is é“plan, fund, or prograbn” w1thm the medning
of section 1773.1, subdivision (b)(1). Unliké the contribution under section 1777.5, which is
not required to benefit the worker, an employer cannot claim a credit against a worker’s per
diem wages for a benefit paylﬁent under section 1773.1 unless the worker actually benefits
from the payment. Hom has established that the affected apprentices did receive a benefit
ﬁom its additlonal payments to the WECA trammg fund. '

- Allfive of the apprentices identified in the Assessment were dlspatched by WECA
and were mdentuxed in its apprenticeship. program, thus they directly received the benefit of

% The ]anguage of Cal, Code Reg. it. 8 §16000 with regard to “Employer Payments” is essentially 1dent1cal to
that of Lab, Code §1773.1, subd. (b) cited above.
-10-
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the training which was funded in part by fhe Horn’s mandatory contributions of $2.25 per

hour under the Training Agreement. Moreover, Hall’s testimony that the size of the cmployef
contribution to the apprenticeship training fund is directly related to WECA’s annual operat-
ing budget satisfies the additional requirement of section 1773.1, subdivision (a)(6) that “the

cost of training is reasonably related to the amount of the contributions.” The direct relation-

ship between the amount of the training fund contribution end the training actually received
by the WECA apprentices employed by Horn is underscored by the fact that WECA only re- .

" quired the higher contribution for apprentices. For journeyinen, by contrast, Horn was only

required to contribute the $0.86 per hour man'datéd by the PWD. For thesé reasons, Horn is
entitled for full credit for its documented fringe benefit and training fund contributions to ‘
WECA on behalf of its apprentices, including the $1.39-per hour paid to the WECA training
fund in excess of ’rhe $0.86 per hour required by the PWD. -

Review of the CPRs and DLSE’s audit worksheets for the Project, as well as the Ap-»
prentxce Mom‘hly Hours Worksheets sent to WECA with Horn’s payments, estabhshes that,

- with the exception of anine day period in the case of Bennett, all five of the apprentices

named in the Assessment were paid at least the full prevailing wages due them on the Project,
as detailed in the following chart: . '

Apprenticel-’ Hourly | Health | Pension | Excess | Training | Total Total ' | Required
Period Rate |& . |Paid | Pension |Paid .| Fringe | Hourly [ Total

Paid | Wel- Paid : Benefits | Rate | Hourly

fare Paid Paid | Rate
- Paid |-

Dave Garcia, | $12.88 | $3.00 | $0.00 | $0.41 | $2.25 $5.66 $18.54 | $17.050
1st : A ‘
Jeremigh = | $16.61/ | $3.00 | $1.00 | $0.70 |$2.25 | $6.95 $23.56/ | $23.752
Benoett, 3rd | $19.636| - o : $26.58 .
Jeremiah $23.80/ | $3.00 | $1.50 | $0.70 [$2.25 . $7.45 $31.25/ | $27.392
Bennett, 4th | $27.44 . ‘ $34.89 |
John Ciuriue, | $19.93 | $3.00 |[$1.00 [$0.41 . | $2.25 $6.66 $26.59 | $23.752
3rd . ] . . ’
John Ciuriuc, | $23.80 | $3.00 | $1.50 |$0.41 | §2.25 $7.16 $30.96 | $27.392
4th :
Matt $19.93 |$3.00 | $1.50 $2.25 $7.82 $27.75 | $27.392

$1.07

8 Bennett was paid an houtly rate of $16.61 from April 12, 2004 tarough Aprﬂ 25,2004. He was paid an hourly
rate of $19.63 through the end of bis third year of apprenticeship on June 27, 2004 whexn his hourly rate in-
creased to $23.80. He received a subsequent increase to $27.44 on August 2, 2004,

Decision of the Director
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[Mueller, 4th » . ' K
Andrey $23.25/ 1 $3.00 |{$2.00 |$0.95 | $2.25 §820 | $31.45/( $31.020
Palamarchvk, | $26.17 A , ' $34.37

Sth : _ , | .

" The one documented undérpa)nncnt to an apprentice on the Project was to Bennett,
who was underpaid by $0.192 per hour for the 70 straight-time hours he worked on nine days
between April 12, 2004 and April 25, 2004, at an hourly rate, before benefits, of $16.61. The
total unpaid wages owed to Bennett for this period are $13.84. Bennett was paid at, or in ex-
cess of, the total required hourly rate for the balance of his Work on the Proj ect. Both Bennett
and Ciuriuc received slightly less than the required fringe benefit amounts for all of their work |
on the Project, but the CPRs establish that they’ received in excess of the shortfall in cagh, in.
the form of higher than required hourLy wages. Horn’s total liabi lify for unpaid prevailing
wages to apprentices on the Project is thercfme $13. 84 and constitutes nine v101attons of sec-

tlon 1775, subchvmon (a).

The Stipulated Unpaid Prevaﬂmg Wages To .'fourneyman chresent 25
" Violations Of Section 1775(a d One Violation Of Section 1813.

‘At the hearmg, the parties stipulated that four journeymen were owed atotalof ~
$1,242.24 in unpaid wages, but they did not stlpulate to the number of v1olat10ns of sections
177 5 subdivision: (a), and 1813 that were represented by those unpaid wages. Horn stlpulated
to the prevailing wages owing and unpaid for Cox and Rodriguez, $22.32 and $421.34; re-
speotively,‘thaf were originally assesséd by DLSE. On that basis, DLSEis assessment of pen- .
alties for 13 violations of section 1775 and one violatjon of section 1813 represented by those

" unpaid wages is afﬁrmed

By contrast, the unpaid wages orighally aséessed for Flecha were reduced from
$1641.97 to $676.28, ;cxnd the unpaid wage‘s.‘originally assessed for Cavin were reduced from
$141.32.in the original audit to $122.30. DLSE prepared amended penalty audits for both of |
:these workers to coincide with the stipulated unpaid wages, finding that the underpayments to .
Flecha répresented 25 violations of section 1775(a) and, oné viplation of section 1813, and that

the underpayments to Cavin represented two violations of section 1775(a). The additional

7 Palamarchvk was paid an howrly rate of $23.25 through' April 25, 2004, and $26.17 through June 6, 2004, when
he last worked on the Project as an apprentice.
’ -12-
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evidence subﬁlitted by Horn partially disproves the basis of DLSE’s amended assessment of '
penalties with'regard to hours worked by Flecha and Cavin on the Project. '

‘ "The amended penalty audit for Flecha assessed penalties for 25 violations of section

1775(a), for the 25 days he worked on the Project between July 14 and August 21, 2003, and
for one violation of section 1813 for overtime worked on March 2, 2003, Tﬁe amended audit
worksheet shows, however, that Flecha was fully paid the prevailing straighi-tirne and over-
time wages due for March 2, 2003 and thus does not support the assessment of apenalty un-
der section 1813 for that day. Castelan admits that Horn did not implement the June 1,2003
predetermined wage increase on time, but her declaration, a check stub and a supplemental |
payroll report submitted with it, both dated August 29, 2003, establish that Homn péid Flecha
an additional $5.42 per hour in wages and fringe benefits for the 333 hours that he worked on
the PrOJeot between June 1 and August 3,2003. This remedied the underpayment for that pe-
" riod well in advance of the Assessment, including 13 days for which DLSE assessed penaltlcs '
under‘sectlon 1775. Horn has thus disproved the basis for the assessment of penalties for that -
time period. It remains undisputed, however, that Flecha was underpaid for the 12 days that
he worked between August 4 and August 21, 2003, and thus DLSE’s assessment of penaltfes
under section 1775 for those 12 days is affirmed. - |

. The amended penalty audit for Cavin assessed penalties for two violations of section
1775(a) on Friday April 2, 2004 and Saturday, April 3, 2004, The amended audit worksheet
shows however, that Cavin was fully paid the prevailing wages due for April 2 and that the
only basis for the stipulated undérpayment was the assessment of unpaid overtime wages on
Saturday April 3. While the CPR for the week ending Aﬁ)til 4, 2004 does report Cavin as hav-

" ing worked on Saturday, Castelan’s declaration-and Horn’s weekly timesheet for that week of
the project, along with the fact that none of the other six wo.rkers repofted on the CPR for that
week worked on Saturday, provide compelling evidence for the finding that Cavin actually '
worked on Thursday and Friday that week and was not due overtime for work on Saturday

' April 3,2004, The record therefore shows that Cavin was ﬁﬂiy paid the prevailing wages that

he was due for his ﬁorlc on the Project and, thus, there is no basis for an assessment of penal-

" ties with regard to the hours worked by him.
Horn contends that it should be relieved from its stipulaﬁon 10 the unpaid prevaﬁling
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wages owed to Cavin end Flecha, because the additional evidence admitted on.the issue of
penalties after hearing proved that the stipulation overstated the unpaid wages actually due
them. Stipulations made in the course of litigation serve the public policies of settling dis-
putes, exbediﬁng trials and “avoid[ing] the necessity of expenditure of the time and money of
the parties and the public by removing from the litigation an item not in dispute.” [County of
Sacramento v. Workers’ Compensation Appeals Bd. (2000) 77 Cal.App.4th 1114, 1119.] To.

. further those policies, stipulations, once made, are binding on the parties and may not be set

aside without a good cause showing that the stipulgtioﬂ was “entered into through inadver-
tence or mistake of fao > Otherwise, “other pa;tiés could not rely upon the. stipulaﬁbn and,
rather than beihg expedited, hea.ﬁngs would be subjec;c to uncertainty and-disruption in order
for parties to gather and present evidence oﬁ issues thopght to ha§e been iaid to rest by the
stipulation.” [Id. atpp. 1120-1121.] Horn has made no attempt to show good cause to be re-

,_]easéd from its stipulation, aside from the unfavorable outcome of being bound by a stipula-
" tion that was ulimately shown to have overstated the amount of unpaid wages due to two

workers by a few hundred dollars,. Horn hasnot alle_:ggd that the records were unavailable at
the time of ﬁcaring or that it entered the stipulation as a result of “inadvertence or mistake of
fact” In }_ﬁn&sight, the stiplﬂation binds Horn 1o a résult that it might have avoided if it had
not stipulated and the information in Castelan’s declaration had come out at triaL “Ibut] a

" poor outcome is not a principled reason to set aside a stipulation by counsel” [, at 1121.]

While the recorcf, as augmented after hearing, undermines the factual basis for the pat-

ties” stipulation, Horn agreed to remove the issue of unpaid prevailing wages due to journey-

 man who worked on the Project from the litigation by stipulating to specific amounts that

were due and owing and may not now be released from the stipulation because it was not, in

| hindsight, a favorable one. Horn therefore remains bound by its stipulation especially as the

only reason to vacate the submission originally was to augment the record on the penalty issue
only. The issue of the penalties associated with the stipulated underpaymenté was not part of
the stipulation, however, and Horn is elxliiﬂed to relief from the portion of DLSE’s amended -
penalty assessment that is disproved by Castelan’s post-hearing declaration and accompany-
ing r_ecor&s. |
Consequently, Horn is liable for a total 25 violations of section 1775(2) and one viola-

tion of section 1813 for its stipulated underpayment of prevailing wages to journeymen on the
-14- .
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pro_]cct and DLSE’s penalty. assessment, as modified, is affirmed.

DLSE Did Not Abuse Its Discretion In Assessing Penalties Under Labor ’
Code Section 1775 At The Maximum Rate. X

Section 1775(a) states in relevant part:

(1) The contractor and any subcontractor under the contractor shall, as a pen-
alty to the state or political subdivision on whose behalf the contract is made or .
awarded, forfeit not more than fifty dollars ($50) for each calendar day, or por-
tion thereof, for each worker paid less than the prevailing wage rates as deter-
mined by the director for the work or craft in which the worker is employed for
any public work done under the contract by the contractor or, except as pro-
vided in subdivision (b), by any subcontractor under the contractor,

(2)(A) The amount of the penalty shall be determined by the Labor Commis-
sioner based on consideration of both of the following;

(i) Whether the failure of the contractor or subcontractor to pay the cor-
rect rate of per diem wages was a good faith mistake and, if so, the error was
promptly and voluntarily corrected when brought to the attention of the con-

* tractor or subcontractor,

(i) Whether the contractor or subcontractor has a prior record of failing
to meet its prevailing wage obligations.

(B)(i) The penalty may not be less than ten dollars $10).. unless the
failure of the . . . subcontractor to pay the correct rate of per diem wages was a
good faith mistake and, if so, the error was promptly and voluntarily corrected
when brought to the aﬂ:enﬂon of the . . . subcontractor,

(i) The penalty may not be less than twenty dollars ($20) . . 1f the .
subcontractor has been assessed penalties within, the previous three years for
failing to meet its prevailing wage obligations on a separate contract, unless
those penalties were subsequently withdrawn or overturned, :

(iii) The penalty may not be less than thirty dollars ($30) . . . if the La-.
bor Commissioner determines that the violation was willful, as defined in sub-
division (¢) of Section 1777.1.% -

_ Abuse of discretion is established if the Labor Comnnssmner “has not ‘proceeded n
the manner required by law, the [determination] is ot supported by the findings, or the find-

. ings are not supported by the evidence.” Code of Civil Procedure.section 1094.5(b). In re-

viewing for abuse of discretion, however, the Director is not free to substitute his own judg-

¥ Labor Code §1777.1(c) defines a willful violation a3 one in which “the contractor or subcontractor knew ox

: yeasonably should have known of his or her obligations under the public works law and deliberately fails or re-

fuses to comply with its provisions,”
~15--
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ment “because in fhis] own evaluation of the circumstances the punishment appears to be too
harsh.” Pegues v. Civil Service Commission (1998) 67 Cal.App.4th 95, 107.

. A contractor or subcontractor has the same burden of proof with respect to the pénalty
determinationl as to the wage Assessment, Speciﬁcally, “the Affected Contractor or Subcon- '
tractor shall have the burden of proving that the Labor Commissioner abused his or her discre-
tion in determining that a penalty was-due or in determining the amourit of the peﬂalty.” (Rule
50(c) [Cal.Code Reg. tit. 8 §17250(c)].)

In this case, Hom acknowledges having received and settled three prior civil wage and

pcnal'ty assessments, one of which involved failure to timely implement predétennjned wage
"increases: the apbarent cause of the stfpulated underpayments to four journeymen on the Pro-
ject and the primary basis for penalties under the Assessment. Hotn’s only defense fpr failing
_ to implement the bredetermined wage increases required for its journsymen-imder the appli-
cable PWD was Castelan’s testimony that her norimal practice was to implement wage in-
" creases on pubhc works pro;ects when & new PWD was issued rather than when the increases
were due under the PWD whwh actually governed prevailing wages on.the Project. In other

" words, Horn admits that it simply did not bother to implement the predetermined pay wages
- increases required by the appiicable PWD even though the prior assEessménts provided mbre_

than adequate notice of the actual requuements .

' The record shows that DLSE considered the prescnbed factors for mmgaﬁon and de- .
. termmed that the maximum penalty of $50 per violation was warranted in this case, primarily
~ on the basis of Horn’s prior documented and uncontested failures to meet its prevailing wage
obligations. The Director is not free to sﬁbstitute his own judgment. The record does not es-
g fablis];} an abuse of discretion and, acco_rdingly,' the a{ssessment of penalties under section’
1775, as modified, is affirmed. |

: Overtlme Penalties Are Due For The Workers Who Were Underpaid For
Overtime Hours Worked On The Project.

Labor Code section 1813 states as follows:

“The contractor or any subcontractor shall, as a penalty to the state or political
subdivision on whose behalf the contract is made or awarded, forfeit twenty-.
five dollars ($25.00) for each worker employed in the execution of the contract
by the ... contractor ... for each calendar day during which the worker is re- -
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quired or permitted to work more than 8 hours in any one calendar day and 40
hours in any one calendar week in violation: of the provisions of this article.”

Labor Code section 1815 states in. full as follows:

“Notwithstanding the provisions of Sections 1810 to 1814, inclusive, of this
code, and notwithstanding any stipulation inserted in any contract pursuant to
the requirements of said sections, work performed by employees of contractors.
in excess of 8 hours per day, and 40 hours during any one week, shall be per-

" mitted upon public work upon compensation for all hours worked in excess of
8 hours per day and not less than 1% times the basic rate of pay.”.

The record, establishes that Horn violated Labor Code §1815 by paying less than the required
prevailing overtime \;vagcs rate for one overtime hour worked by journeyman Daniel Rodri-
guez on November 12, 2002. Unlike Labor Code section 1775 above, section 1813 does not
. give DLSE any.discretion to reduce the amount of the penalt};, nor doeg it give the Director
any-authority to limit or Waive the penalty. Accordingly, the assessment of penalties under
section 1813, as modified, Is afﬁrmed IR . ' '

Horn Is Liable For Liguidated Damages On The Stlpulated Unpa1d
- Wages Owed To Journeymen.

Labor Codc section 1742.1(a) provides in pertinent part as follows:

After 60 days following the service of a civil wage and penalty Assessment
under Section 1741 . . ., the affected contractor, subconiractor, and surety .
shall be ligble for hqmdaied darages in an amount equal to the wages, or por~
tion thereof, that still remain unpaid. If the Assessment . . . subsequently is
overturned or modified after administrative or judicial revxew, liquidated dam-

ages shall be payable only on the wages found-to be due and unpaid, If the con-
tractor or subcontractor demonstrates to the satisfaction of the director that he
or she had substantial grounds for believing the Assessment . . . to be in error,
the director shall waive payment of the liquidated damages.

Rule 51(b) [Cal.Code Reg. tit. 8 §17251(b)} states as follows:

To demonstrate “substantial grounds for believing the Assessment . . . to be in
error,” the Affected Contractor or Subcontractor must establish (1) that ithad a
reasonable subjective belief that the Assessment . . . was in error; (2) that there
is an objective basis in law and fact for the claimed error; and (3) that the
claimed error is one that would have substantially reduced or eliminated any
duty to pay additional wages under the Assessment . ...

In accordance with the statute, Hotn would be liable for liquidated damages only on
any wages that remained unpaid sixty days following service of ‘the Assessment. Entitlement
17-
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to a waiver of liquidated damage;:s in thiis case i closely tied to Horn’s position on the merits
and specifically whether there was an “objective basis in law and fact” for contendin’g'that the

Assessments were in error.

Horn has shown an “objective basis in law and fact” for contending that the Assess-

. ment on the Proj ect was in error as to the apprentices ‘employed on the Project, by establishing
that it properly paid nearly all of the required fringe bensfits, including ixaining fund contribu-
tions, for apprentices working on the Project to the WBCA training and beheﬁt trust funds,
though it failed to report them on the CPRs. Consequently, Hom is not liable for liquidated

damages on the $13.84 in ﬁnpa:id wages owed to Bennett.

Horn has not, hoWever, shown an “objcctive.basis in law‘and fact” for contending that
the Assessxlﬁenfc on ﬁé Project was in error as to the journeymen employed on the Project.
* 'While Horn has shown that it did properly pay training fund contributions for work done on
the Project by journeymen, it sﬁpulated to underpayments of prevailing wages to fom.joﬁr— '
‘neymen, duelpn'marﬂy t0 its admitted failure to-implement predetermined wage incfeases on
fime. The mere fact that the Assessment has ultimately been reduced does not cc;nstitute
“substantial grounds for believing the Assessment . . . to be in error” when Horn took no ac-
tion to pay admittedly unpaid wages due on the Project during the 60 day'péljiod follow'm_g
sefvioe of the Assessment and had previously been cited bjz DLSE for failure to implement
préde'termined' wage increases. Accordingly, there can be no waiver and Horn;s liability for
: liquidate& damages in an améunt equal to the stipulated uppaid wages due to journeymen on
Project is affirmed. : .
- FINDINGS _ .

I Affected subcontractor Horn Eleotﬁc Corporation filed a timely Request for‘
Review of the Civil Wage and Penalty Assessment issued by DLSE with respect to the Pro-

jects.

2. Horn made all required training fund contributions, for both apprentices arid
journ;ymen to WECA, fully satisfying its hcéim'x_xg fund obligations nnder the applicable pre-

vailing wage determination.

3. Horn made all required fringe benefit payments for the appfentic;qs enployed
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on the Project to WECA’s trust funds, including an additional $1.39 per hour paid to the
WECA training fund pursuant to it training agreement with WECA, and fully satisfied its pre-
vailing wage obiigalﬁons to four of the five apprentices Workjng on the Project.

4. . Inside wireman apprentice Tereriah Bennett was underﬁaid a total of $13 84
between Apnl 12,2004 and April 25, 2004, constituting nine vxolatlons of section 1775, sub-
division (a).

5. Horn underpaid four journeymen inside wireman on the Project a total of
$1,242.24, constituting 25 violations of sectionl775, subdivision (a) and one violation of sec-

" tion 1813, as follows:
Nathan Cox - $22.32
Jorge Flecha $676.28
Daniel Rodriguez $421.34
Kenneth Cavin - $122.30

6. . The Division did not abuse: its dlscreuon in settmg the penalty for thesc v101a- :
tions at the rate of $50.00 per violation for 34 violations on the PmJect fora total of
$1,700.00 in penalties under sec’uon 1775, subdivision (a)

7. . Penalties under section 1813 at the rate of" $25 00 per violation are due for one

v1olat10n on the Project, for a total of $25 00 in penaltles

8. In hght of Findings 4 ancl 5, above, the potcntlal hquldated damages due under -
the Assessment are $1,256.08. Hom has demonstrated that it had substantial grounds for be-
llevmg that the Assessment was in error as to the apprentzces working on the project.’ Accord—
ingly, Horn is not liable for hqmda‘ced damages on the $13. 84 in unpaid wages owed to Ben-
nett, With regard to the journeymen, howeve1, 1o part. of the st1pu.lated unpald wages was
paid within 60 days following service of the Assessment and Hom has not demonstrated that

it had substantial grounds for believing the Assessment of these remammg wages to be in er-
- rot. Accordingly, Horn is liable for liquidated damages on the Project in the amount of

$1,242.24 under Labor Gode section 1742. 1 subd1v1310n &),

9. The amounts found remaining due in the Assessment as modlﬁed and affirmed

by this Decision are as follows:

Wages Due: _ : : $1,256.08
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Penalties under section 1813: $25.00

Penalties under section 1775, subdivision (2): - $1,700.00
Liqlﬁdated Damages: | o .’ $1,242.24
TOTAL: 3 S $4,22332
ORDER '

The Civil Wage and Penalty Assessment is modified as set forth i the above Find-
mgs The Hearing Officer shall issue 2 notice of Findings which sha]l be served mth this De-~

cision on the parties.

R -

7" John C. Duncan
Ditector of Industrial Relauons
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