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Chief Counsel Robert Roginson
455 Golden Gate Ave., 9th FL,
San Francisco, CA 94102
December 31, 2007

Request for a Letter of Opinion
Payroll Debit Card Program

Dear Chief Counsel Roginson,

This letter and attached documents are a follow up to a recent conversation with your department, requesting
your opinion and review of our payroll card program. | am also including a recent reply frof other state
regarding our program for review. :

As requested | am including the following language from your website for your revie ‘.
decision or prior DLSE opinion on point and that subject matter has been tluely researchqd on
nual found on the web5|te This

website, including the DLSE Enforcement Policies and interpretations ) !
opinion is not sought In connection with anticipated or pending pgl\;ate Iltlg?tlon conce{ning the issue addressed
in this request. This opinion is not sought in connection with an m\)gstigatlon or Iltlgatron hetween a client or

firm and the Division of Labor,

' i
- We believe that our payroll debit card prpgﬁam meets aII of‘f
requirements in your state, and we wod ci hke to get \/OUE’ oplnlon |f we comply.

This new program enabjeg,employe%s to ve hundreds of dollars spent annually cashing payroll checks at
predatory check cashlng oy Iets S!néieg any of these check cashing locations are in high crime neighborhoods our
program will IesSehd:hegr risk o belng vgptirplzed It builds a credit history for the card holder, as well as helps

them save hundreds ofdoilars spent on transferrlng funds to family and friends abroad.
H i

e "5
The best’péﬂ't of’ fhls card proggig'gm is that it is FREE to the card holder and it enables them to received their payroll

funds to the penn\}”*%’g any lgg}lk or United States Post Office location at no feel

'§" H“loi“
Id like to qulckly share with you the highlights of our program:

1, Upon‘recelv:ng their payroll funds on a payroll card, once per payroll period, an employee could walk
into:

a. Any bank or credit union accepting VISA™, which is essentially any bank, and get their full
paycheck to the penny at no cost or fee. Note that this feature is offered once per payroll
© period.

b. Any United States Post Office location and get their full paycheck to the penny at no cost or
fee. Note that this feature is offered once per payroll period.
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2. Anemployee could receive cash at more than 40,000 ATM locations nation-wide and pay zero ATM
surcharge fees. Here's a small sample list of these “Surcharge Free” ATM locations:

a. Retail store ATMs: Walgreens, Target, Albertsons, Costco, Winn-Dixie, Rite Aid...more
b. Gas Statlon ATMs: Sunoco, Hess, Phillips 66, Chevron, Exxon/Mobil..more.

¢. Bank ATMs: Any bank or credit union supporting the “AllPoint Netwﬁgrk”.

3. All employees on our card programs have access to a printed payroll stub at theélr
payday as follows:

ork locations each

a.

or emall.

wan reguest a payroll stub to be

ack capab|l|ty

¢. In case the employee has no web]emall accegs »H /She
immediately sent to a work sité! fax vza secure fax-

American EPAY, National City Bank and V1§AT“ Int?rnatlonajiare imitted to offering a total payroll card solution

that meets or exceeds your reqmrements as \g\(ell a8 satlsfylgg the needs of the low wage non-banked employees.

<E*

Carl Mofns

Director ﬁgyroll Cardsh
American EPAY, Inc.
Toll Free 877-800:8729 ext 2323
Direct 518-312-4149

FAX 866-438-4074

Cell 847-454-4077
carlm@americanepay.com
www.arnericanepay.com
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American EPAY/National City/VISA™ Payroll Debit card Program

American EPAY offers a comprehensive set of solutions around its payroll card program:

1.

Amerlcan EPAY lnc 8420 W Bryn Mawr Ave Su:te 510 Chlcago IL 60631

A PIN (Personal ldentification Number) based payroll debit card accepted at
any ATM or Merchant’s Point of Sale (POS) system that supports the VisSA™
interlink™ Pin-based network. In simple terms, the employee must enter a

4-digit PIN {which they select) to use this card.

1284568783201 2¢

 Expireson 11/2010

& at any ?Egail service
locatign where the

qifﬁ 3%:

A VISA™ Signature card acceb‘f?g ‘ny Megghant that supports the visa™

network. Non-| banked empEoyees eazr?é have this ¢ard without any credit checks.
ifor transactloﬁivfgt restaurants, retail and grocery stores

b

1 23458788012

Ben Alsaa
Expireason 11/2010

locations on payroIE day as follows:

- Employee can print their payroll stub at any location featuring an American
EPAY Walter™ terminal with integrated pay-stub printing features.

- Employee can print their payroll stub from any work computer with a
secure internet connection linked to a printer. The stub can be viewed
and printed from secure web access or email.
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- Incase the employee has no web/email access, He/she can request a
payroll stub to be immediately sent to a work site fax via secure fax-
back capability. '

The card also enables employees to pull cash from any ATM suppaorting the All Point Network at no ATM surcharge
fees. An employee could pull cash at more than 40,000 ATM locations nation-wide and pay zero ATM surcharge
fees. Here’s a small sample list of these “Surcharge Free” ATM locations:

- Retail store ATMs: Walgreens, Target, Albertsons, Costco, Winn-Dixie...more
- Gas Station ATMs: Sunoco, Hess, Rite Ald, Phillips 66, Chevron, Exxon/Mobﬂ m@

- Bank ATMs: Any bank or credit union supporting the “AllPoint Networié

Alifolnt™: 40,060+ Surchatge Free ATMS &
(®TARGET, .

WG
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/S Alhortsony ExtonMobli i

©kamrlah ¥981-2897 - Amertan LAY, IRE.

) ; |ce via the Web, IVR and Live operators to check balances, answer
5, €1, C ltomer Service Is currently available in English and Spanish with other

Upon h;pggéa Aeyv employeéh'ghe e‘ﬁiployer offers payroll via direct deposit into the employee’s pre-existing bank
accountfor if they't chose ontoi J;hetr American EPAY FDIC insured Instant Issue PIN card {Elite Cash), or VISA™
Slgnatuiy’e card, (Lex1u‘s CaJ‘d) er

Eiéf;eg re plan" ng on introducing additional features {in Quarter3 2008) with the usage of the PIN and
g :f[‘he.hew products will be prioritized by employee feedback, services being reviewed include:

Establishing credit history for non-banked employees {users of the Signature card program)
Bill Payment, Low-Cost Money Transfer, Drug discounts, insurance discounts, tax services and other
value-added solutions catered to the non-banked employee. '
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THE COMMONWEALTH OF M ASSACHUSETTS
OFFICE OF THE ATTORNEY GENERAL

ONE ASHBURTON PLACE
BOSTON, MASSACHUSETTS 02108

MaRrTHA COAKLEY (617) 727-2200
ATTORNEY GENERAL WWW.ago .state.ma.us

December 21, 2007
Carl Morris
Sales Manager, Payroll Card Solutions
American EPAY Inc,
8420 W. Bryn Mawr Ave. Suite 510
Chicago, IL 60631 '

Re:  Payroll Debit Card

Dear Mr, Morris:

Your correspondence seeking a legal opinion regarding your company’s Payroll Debit
Card Program has been forwarded to me for response. You seek further guidance regarding
whether your payroll debit card program meets the requirements of Massachusetts wage laws.

I'should begin by noting that the authority of the Attorney General to render formal
opinions extends only to state officials, district attorneys, and branches and committees of the
Legislature. M.G.L. c. 12, §§3, 6 and 9. Accordingly, the following is strictly by way of
information only and should not be construed as a legal opinion of the Attorney General,

Under the Massachusetts Wage Act, employees must be able to obtain their pay without
charge and at a location within a reasonable distance from the workplace. M.G.L. c. 149, §148;
Treasurer of Worcester v. Department of Labor & Industries, 327 Mass, 237 (1951). The
Payment of Wage Law further requires that payment be available to the employee six days after
the card is credited her wages. M.G.L. ¢. 148, §148. According to your description of the
program, a non-banked employee may get their full pay check from any bank or credit union
accepting VISA or any United States Post Office location at 1o cost once per payroll period.
Such an arrangement would satisfy the Wage Act as it is not substantially different from having
one’s entire paycheck cashed at no charge by a cashier

* Based on the information this office has réceived, American EPAY’s system appears to
be compliant with Massachusetts wage laws. However, it is unclear whether the option to -
choose direct deposit remains available after an employee initially chobses té participaté in'the
payroll card program. In order to remain in compliance with the law, the payroll card program
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must ensure that an employee may revert to direct deposit at a financial institution of their
choosing should the employee decide she is no longer interested in participating in the payroll
card program.’

I hope this information is of assistance to you. Thank you for contacting the Attorney
General’s Office.

Very truly yours,

VR

Marsha Hunter
Assistant Attorney General
Fair Labor Division

'You may request a legal opinion letter on this issue by contacting the Massachusetts
Division of Banks at (617) 956-1500 or write to: Massachusetts Division of Banks, 1 South
Station, Boston, MA 02110. For your reference, I attach a copy of an opinion letter provided by
the Division of Banks, dated June 30, 2004, regarding the issue of direct deposit. The opinion
provides that an employer may require direct deposit of salary by electronic means if employees
are allowed to choose the institution that will receive the direct deposit.
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The Commonwealth of Massachusetts
Offtce of the Commissioner of Banks
Oue South Station
Boston, Massachusetts 12110
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SOV RIS ER OF I3 NKS

Ms. Stacey Hackler

Rolis-Royee Comporation

PO, Box 420 _
- Indianapolis, IN 462060420

Dear Ms. Hackler:
Fhis letber §s written in risponse:

{the “Division™) requesting clarificaile
practices with regard to payrol direct

o ygiie corvespondence of May 7, 2004 10 the Divigion of Banks.
" orrtain opinions issuéd by !hc Divisibn celative té employer

Your letter requests glarification:as o vilictlver any employer may require.direct deposit as: long as-
the employees can chodse-the. finandis natitution’ thar will recoive the: divect deposit or does sweh
provision: extend only to fiigncial st ;, s employers. The ivision fasiied an opinion to a state-
charntered sayings bank dated March 4, 1987 (Opinion #97-013) stating that the bank, as an employer,
may require diest da;xmt of salary if employses are: allowed 1o:0boose. the Jnstiution that will rmwu the
direct doposit. This positian is consisteat-with the spplicable provision of Federal Regulation.E' and the
Official Staff Commeritary, tH 1997 ver oh wils cited in-the Opmmn, Federal. Regidfation E at
12 CFR 205.10(0X2) provides that “N stitution of other person-miy. requite-n-sonstmier-to.
establish an nocotint for recelpt of electonis Find transfids with a partioutar Institution.4s a- sondition of
smployment or m:mpz of a government benefit” In 1997, the pettinent portich of the. Cemmmmmted
“A financial institution (a5 an emp!ayen} niay:nok ‘fenuire ity employees to recéive- -their salary by dieect
deposit 1o that same institution or to or paticular institwiion. An. employer may require divect
depostt of salary by slecironic medys oyeen dte atlowed to chpose the instifution thot will receive
the direct deposkt.  Afternatively, an.employer msy give employees the choics of having theiv salay
deposited at # particular institation, of mgivmgﬁmr saliry by check or cash.” (emphagis suppiied.)

‘The applicable - pirovision, pw

“M&}MMMWMEMWWW-
since 1997. However, the Official St pentaining to parageaph 10{6)(2), was amended in
2001 to read as follows: “An employer(ineludig m{mml instituion) may not requiire :ils emplayess to
receive their salary hy dirgot-depositia any,pwcnla; institution. An employer may-requirs direct deposit
of salary by electronic means if smplayes sreallowed fo choose the Institution that will receive the direct
deposit. Alternatively, an. vinployer sty give employees the choice of having their salary deposited at 8
particular institution (desipnated by the employer) or feceiving their salury by anotba:r meatis, such as by

' Bew 12 CFR 208, 10(eX2).

o TEL (617) DBB-1500 * FAX (617] B56-1508 * TOD (617) 858-1577 * hilp:/fwww.mrinss:govidob
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Page 2
June 30, 2004

check or cush.”” This Connmentary lis pot been subsequently amended. The changes in the Commentary
reflect, m part. a clurification in the applicability.of the scction evidenced by the changed language to *An
smployer (including & fnancial institution)"amended from the previous lsngusge which bapgan “A
financial institation (ax an employar),..™. You will note that the mogulation iself states *No financial
institition or ether person.. ", Ackordingly, itis the Division™s position that, consistent with Regulation
E, the dircet deposit provisions apply to finsncinl istitutions and other employers, This position is also
consisient with the Diviston's previously issusd Opinion 00-148.

The conclusions reached in this letter are based solely on the facts presented. Faot pattems which
vary from that presented may result in a different position statement by the Division, :

“Jaseph A. Loonard, Ir. o
Peputy Commissioner of Banks
and General Counsel

1ALicat
P epahT04 10 |

2 oo 66 FR 15192, March 16, 2001,
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