STATE OF CALIFORNIA GRAY DAVIS, Governor
DEPARTMENT OF INDUSTRIAL RELATIONS

DIVISION OF LABOR STANDARDS ENFORCEMENT

Santa Rosa Legal Section
50 D Street, Suite 360
Santa Rosa, CA 95404
(707) 576-6788

H. THOMAS CADELL, Of Counsel

January 15, 2003

Gregory J. Smith, Esq.

Adam B. Stirrup

Dow i ng, Aaron & Keel er

6051 North Fresno St., Suite 200
Fresno, CA 95710-5280

Re: Paynent Of Wages Earned Based On Enpl oyer’s
Recei pt Of Payment For Services Rendered;
Exenpt Status O Professional s (oo2se

Dear M. Stirrup:

Your | etter of January 3, 2003, together with attachnents has been
forwarded to this office for response on behal f of the Division of
Labor Standards Enforcenent.

I nyour | etter you state that your client is acorporationthat
oper at es a psychol ogi cal treatment center in California. The facility
enpl oys t hree cat egori es of enpl oyees: (1) Li censed Psychol ogi sts; (2)
Psychol ogi cal Assi stants who are unlicensed but worki ng under the
direction of alicensed psychol ogi st pendi ng recei pt of their Iicense;
and (3) Interns/Students studying to becone |licensed psychol ogi sts.

The enpl oynent agreenent provi des that the | i censed psychol ogi sts
and psychol ogi cal assi stants wages are based on a percentage of the
total anount of the charge made by t he enpl oyer to the patient for the
servi ces rendered by t he enpl oyee. The enpl oyee, however, receives only
a percentage of the “collections” received by the enployer. The
col | ections, of course, represent the total anmount received by t he
enpl oyer for the services rendered by the enployee to the patient.

The col | ections may be received directly fromthe patient or from
the patient’s insurance carrier. The paynents are al nost al ways at
| east three nont hs behind the date the service was provided to t he
patient. In some cases, patients do not pay their bills or the
i nsurance carrier refuses paynent. |f payment is not coll ected by the
enpl oyer for either reason, the enpl oyee does not recei ve t he wages
earned for perform ng the services.
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Your letter states that during the first few nonths of a new
enpl oyee’ s enpl oynent, the fees col | ected and pai d frompati ents do not
risetothelevel required of therequired nonthly wage to qualify the
i ndi vidual for the “professional” exenption.

After the first fewnonths nost of the workers receive the m ni num
nont hly wage to qualify for the exenption; but in sonme nonths the
amount may fall bel owthe m ni mumrequirenment. |n other nonths, based
on the collections received, the wage recei ved by these enpl oyees
exceeds the m ni rumrequired for the exenption and, for the year, the
figure exceeds the amount of $28, 080. 00

Your | etter seeks an opi ni on on four separate question, two of
which arerelatedtothe issue of time for paynent of wages ear ned and
two of which relate to the question of the possible exenption of
pr of essi onal enpl oyees:

1. May wor kers who are pai d on a pi ece rate basis for services
perfornmed be pai dthe wage owed for the services perforned
when the paynment for the services is received by the
enpl oyer; or nust t he wages earned for particul ar services
perfornmedin aparticular payroll period be paidinat the
end of that pay period?

2. May wor ker s be deni ed paynent of the piecerate they earned
for services performedif, ultimately, the paynent for those
services is not received by the enpl oyer?

3. I f the yearly i ncome of a putative professional enpl oyee
will be in excess of $28,080.00, is the enployer in
conpliancewith Californialawby treating the enpl oyee as
exenpt (if the worker otherw se neets the exenpt standar ds)
during any period of tinme during which the worker receives
| ess than the m ni numsal ary of two ti nmes the state m ni num
wage for any nonth?

4. Ar e psychol ogi cal assistants properly treated as exenpt
enpl oyees.

The Exenpt Status Of The Enpl oyees

1The “salary” required to be paid in order to neet the exenption
requirenents nmust be based on receipt, on regularly scheduled paydays consistent
with California law, a predetermned anobunt constituting all or part of his
conpensation, which sum totals at least two tines the California mninum wage
(based on a nmonthly salary equivalent deternmined by multiplying the nonthly wage
of not less than $2,340.00 tines twelve and dividing that product by 52 to reach

a weekly salary). As will be discussed below, regardless of any other problens,
the pay plan you submt does not neet these requirenents since the “salary” is
not based on a predetermned anount. W mght add that this plan would not

comply with the federal regul ations which the DLSE uses as a gui de.
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Initially, we nust point out that the plan you subnt woul d not
conply with the requirenent that an exenpt enpl oyee “recei ves each week
a predeterm ned sumconstituting all or part of his conpensati on whi ch
predet erm ned anount is not | ess than the renunerati on required by the
specific order the enpl oyee i s subject to, nultipliedby 12 and di vi ded
by 52.” (See O. L. 2002.03.01) Thisinterpretationis basedinlarge
part on t he provisions of the federal regul ati ons. The pay pl an you
descri be does not provide for a salary in a predeterm ned sun but
instead, is based on the amount of collections recovered by the

enpl oyer.

Consequently, we need not address the questions raisedin your
guestion nunber 4 regarding the exenpt status of the unlicensed
psychol ogi cal assi stants i nasnmuch as t he pay pl an woul d precl ude t hose
enpl oyees and, indeed, eventhe |icensed psychol ogi sts frombei ng
exenpt in any event.

The Paynment Pl an

The wage earned by the affected enpl oyees i s based on a pi ece
rate. The paynment is not a “comm ssion” since, in California, the
courts have concl uded t hat Labor Code § 204. 1 sets up two requi renents,
bot h of whi ch nust be net before a conpensati on schenme is deened to
constitute "comm ssion wages."” First, the enpl oyees nust be i nvol ved
principallyinsellinga product or service, not maki ng t he product or
rendering the service. Second, the anount of their conpensati on nust
be a percent of the price of the product or service. ( Keyes Motors v.
DLSE (1987) 197 Cal . App. 3d 557) The enpl oyees you descri be are engaged
in performng a service, not selling a service.

Quiteclearly, the wages of the affected enpl oyees are “earned”
for the services they performfor the client(s), el sethere woul d be no
ot her way to ascertainthe anount owed to t he enpl oyee. Your letter
i mpliedly acknow edges this fact when you ask: “May a clinician's
paynment for seeing a patient during the pay period be del ayed until a
| at er pay peri od when paynent i s recei ved fromthe pati ent’s insurance
carrier?” (Enphasis added)

What t he proposed pay pl an does i s pass on t he enpl oyer’ s nor nal
cost of doi ng business (i.e., collectionof bills) tothe enpl oyees.
Such cost shifts arenot allowedin California. The California Suprene
Court inthe case of Kerr's Catering v. DIR(1962) 57 Cal.2d 319, first
recogni zed the fact that it woul d be unfair to all ot the enployer’s
normal costs of doing business to the enpl oyee thus making the
enpl oyees “insurers of its business |losses.” 1d. at 327-328. The
court reasoned t hat the deducti ons nust be di sapproved because of “the
reliance of the enpl oyee on receiving his expected wage, whet her it be
conputed upon the basis of a set mninum a piece rate, or a
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comm ssion.” (1d. at 329) These sane adnoni ti ons have been repeat ed
ti me and again by the California courts. (Hudgins v. Nei man Mar cus
Group, Inc. (1995) 34 Cal . App. 4th 1109, 1112; Quillianv. Lion O |
(1979) 96 Cal . App.3d 156, 162)

The cost of | osses incurred as aresult of non-collectiblesis
recogni zed as an ordi nary cost of doi ng busi ness. The pay pl an whi ch
you submt directly links the collectionof bills owed to the enpl oyer
with the anmount recei ved by t he enpl oyer for the services perforned by
the enpl oyee at the direction of the enployer.

It has | ong been recogni zed t hat a comm ssi on pl an may provi de
that the saleis not conpleteuntil the pay is received for the goods
or services sold. Thus, these conm ssion agreenents may wi t hhol d t he
conmi ssi on due on t he sal e fromt he sal esperson pendi ng recei pt of the
payment or, may provide that the enployer may recover back any
conm ssions theretofore paid fromfuture comm ssions owed to the

enpl oyee.

However, t he wage owed t hese enpl oyees i s based upon t he renderi ng
of services to the patients of the enployer. Unlike the sale
transacti on upon which the comm ssion wage i s based which i s not
conplete until the quidpro quo (paynent) is received, the rendering of
t he servi ces conpl etes this transacti on. Under t he pay pl an proposed,
if the enployee failstoreceive full paynent it i s not because the
services were i nperfect or i nconpl ete, but sinply because the cust oner
(patient) or their insurance carrier refused to pay t he enpl oyer t he
full amount bill ed.

If we were to extrapol ate this pay plan to other enpl oynent
si tuati ons perhaps, it woul d be easi er to understandwhy the planis
fl awed. For instance, it coul d be argued that a pay pl an such as this
coul d be i nposed upon far mwor kers who oft en work on a pi ece rate. The
argument coul d be nade that the farnmer | acks sufficient capital to pay
t he farmwor kers before he i s pai d by the whol esal er to whomhe sells
t he produce. If the whol esal er, for what ever reason, failedto paythe
farmer the full price asked for the produce, the farmworker woul d be
i n the unenvi abl e situati on of being forced to accept the percentage of
the pricerecovered by the farner i nstead of the pi ece rate he earned.
The farmer woul d, in fact, haveinstituted a systemwhereby the farm
workers are the insurers of the farmer business.

This sane situation could apply to any nunber of enpl oynent
rel ati onshi ps where t he net hod of paynent i s based on a cal cul ati on of
t he nunmber of pi eces made or services conpleted (e.g., fram ng car-
penters, auto mechanics, factory workers, dental technicians, etc.) To
guot e t he | anguage used by the Cal i forni a Suprene Court when addr essi ng
a plan which was simlarly defective: “The nere recitation of the

2003.01.15



Gregory J. Smth, Esq.
Adam B. Stirrup
January 15, 2003

Page 5

| ogi cal consequences of the enployers’ argunent, of course,
signals the extrene tenuousness of the enployers’ contention.”
(I ndustrial Wl fare Conm ssionv. Superior Court (1980) 27 Cal . 3d 690,

726)

Since, as even your letter admts, it isthepieceratethat is

desi gned to conpensat e t he enpl oyee for the services renderedto the
patient, the piecerateis earned uponthe rendering of the services.
In this regard, Labor Code 8 204 provides, in pertinent part:

“Al'l wages, other than those nentionedin Section 201, 202,
204.1, or 204. 2, earned by any person i n any enpl oynent are
due and payabl e twi ce duri ng each cal endar nont h, on days
desi gnated in advance by the enployer as the regular
paydays. Labor perforned between the 1st and 15t h days,
i nclusive, of any cal endar nonth shal |l be pai d for between
the 16th and the 26t h day of the nonth during which the
| abor was perforned, and | abor perfornmed bet ween t he 16th
and t he | ast day, inclusive, of any cal endar nont h, shall be
paid for between the 1st and 10th day of the follow ng
nont h. . . Not wi t hst andi ng any ot her provi sion of this section,
all wages earned for |abor in excess of the normal work
peri od shal|l be paidnolater thanthe payday for the next
regul ar payroll period.”

The provisions of the California Labor Code are clear and

unambi guous. If the wage is earnedinthe pay period, the wage nust be
pai d, pursuant to Section 204, at the regul arly schedul ed payday as
provided in the statute.

To sunmmari ze:

(1) In order to be exenpt from the California overtine
requi renents under t he managerial, adm ni strative or professional
exenption, the enployee, in addition to any other duties or
i censingtest, nust receive a sal ary of a predeterm ned anount
for each week of work which neets or exceeds the tw ce the
California m ni mum wage.

(2) Apaynent plan whichis based on a pl an whereby t he enpl oyee
recei ves a percentage of the anount charged for the services
rendered that plan is a piece rate; the anount is earned for
perform ng t he service, and t he anount ear ned nust be paid at the
regul arly schedul ed pay day for the payrol | period when t he anount
was ear ned.

V& hope t hi s adequat el y addresses the i ssues raised inyour letter

and t he attachments contai ned therein. Thank you for your interest in
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California | abor | aw.

Yours truly,

H. THOVAS CADELL, JR
Attorney for the Labor Commi ssioner

c.c. Arthur Lujan, State Labor Conm ssioner
Tom Grogan, Chief Deputy Labor Comm ssioner
Anne Stevason, Chief Counsel
Assi stant Labor Comm ssioners
Regi onal Managers
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