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Paul S. Fleck

At ki nson, Andel son, Loya, Ruud & Ronp
17871 Park Plaza Drive, Suite 200
Cerritos, CA 90703-8597

Re: Request For pi ni on Regardi ng Exenption O Site Surveill ance
Techni ci ans (oo142n)

Dear M. Fl eck:

Your letter of May 29, 2002 (wi th attachnents) has been directed
tothis officefor response. Inyour letter you ask DLSEto opi ne as
to “whether a Site Surveill ance Technician (“SST”) is exenpt from
California s overtine provisions as a prof essional enpl oyee. Initially,
we nmust advi se you t hat t he DLSE does not render opi ni ons regardi ng t he
exenpt status of any specific enpl oyee or group of enpl oyees. Wile
t he duties and/ or qualifications of any specific group of enpl oyees nay
be est abl i shed by i nvestigation for purposes of enforcenent, DLSE has
a |l ong-establ i shed policy of not maki ng such det erm nati ons based on
not hing more than descriptions contained in correspondence.

We can, however, assist you in determ ning the status of the
enpl oyee and we will be happy to do that.

Initially, we are confused by the | awwhi ch you cite. You first
di rect our attention to Busi ness and Prof essi ons Code Secti on 7052
wherei n, you state, that statute describes the SST as “any per son who
acts as an i ndependent onsite representative of an asbest os consul t ant
who nonitors t he asbhest os abat enent activities of others, provides
asbestos air nonitoring services for area and personnel sanpl es, and
perforns buil di ng surveys and contract admni stration at the direction
of an asbestos consultant.” Actually, B& Code § 7052 si nply provi des
an exenption for contractor’s |icensing requirenents:

“This chapter does not apply to any person who only
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furni shes materials or supplies wi thout fabricatingthem
i nto, or consum ng t hemin the perfornmance of, the work of
the contractor.”

And, of course, acontractor is, by definition, not an enpl oyee.

Qur research has di scl osed that Site Surveill ance Techni ci ans are
defined at B&P Code § 7182, as foll ows:

“A‘site surveillance technician’ neans any person who acts
as an i ndependent onsite representative of an asbestos
consul tant who noni tors t he asbest os abat ement activities of
ot hers, provi des asbestos air nonitoring services for area
and personnel sanpl es, and perforns buil di ng surveys and
contract adm nistration at the direction of an asbest os
consultant.” (Enmphasis added)

The description of a “asbestos consultant” i s contai ned at B&P
Code § 7181:

“An ‘ asbest os consultant,’ as used inthis chapter, neans
any person who contracts to provide professional heal th and
safety services rel ati ng to asbestos-contai ning naterial, as
defined i n subdi vi si on (b) of Section 6501. 8 of t he Labor
Code, including buildinginspections, abatenment project
desi gn, contract adm nistration, supervision of site
surveill ance techni ci ans as defined in Section 7182, sanpl e
col l ections, preparation of asbest os managenent pl ans, and
clearance air nonitoring.* (Enphasis added)

Qur research has di scl osed t hat B&P Code 8§ 7185 sets out the SST' s
m ni mum required qualifications as foll ows:

A person shall qualify as acertified site surveillance
techni ci an by neeting all of the fol |l ow ng requirenents: (a)
Havi ng si x nont hs of asbest os-rel at ed experi ence under t he
super vi si on of an asbestos consultant. (b) Possession of a
hi gh school dipl onma or equi val ent. (c) Possession of avalid
f ederal Asbestos Hazard Enmer gency Response Act ( Subchapt er
Il (commencing with Section 2641) of Chapter 53 of Title 15
of the United States Code) certificate for the type of work
bei ng perfornmed, or its equival ent, as determ ned by t he
di vision. (d) Denonstration of proficiency by achi eving a
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passing score, as determ ned by the division, on an
exam nation approved or adm nistered by the division
covering the followng subjects: (1) Physi cal
characteristics of asbestos. (2) Health effects of asbestos.
(3) Federal Occupational Safety and Heal t h Adm ni stration
Di vi si on of Qccupati onal Safety and Heal t h, Envi ronnent al
Protection Agency, air quality managenent districts, and
St at e Departnent of Heal th Services regul atory requirenents,
i ncludi ng protective clothing, respiratory protection,
exposure | imts, personal hygi ene, nedi cal nonitoring, and
general industry safety hazards. (4) State-of-the-art
asbestos abatenent and control work procedures. (5)
| ndustrial hygi ene sanpl i ng net hodol ogy, i ncl udi ng sanpl i ng
t echni ques and recordkeepi ng. (Enphasi s added)

The Cal i forni a Di visi on of Occupati onal Saf ety and Heal t h has
adopt ed regul ati ons whi ch al so descri bes SSTs and sets up atesting
program |In part, the regulations at 8 CC.R 8 1529(Q provide:

“*Site surveillance technician’ neans any person who acts as
an i ndependent on-site representative of an asbestos
consul tant. The site surveillance technician nonitors the
asbest os abat enent activities of others, provi des asbest os
air nonitoring services for area and personal sanpl es, and
perforns buil ding surveys and contract admni strationat the
direction of an asbestos consultant.”

The t est gi ven by Cal / OSHA covers t he topi cs you outline in your
letter at page 2. The topics cover points such as the physical
characteristics and health effects of asbestos, the regulatory
requi rement s of Fed/ OSHA concerni ng protective clothing, respiratory
protection, exposurelinmts, personal hygi ene, nedi cal nonitoring,
di sposal, and general industry safety hazards. The SST nust di spl ay
know edge of asbest os abat enment and control work procedures and have
i nformation concerning industrial hygi ene sanpling nmet hodol ogy,
i ncludi ng sanpling techniques and record keeping. The type of
knowl edge one m ght typically acquirein six nonths of experiencein
the field.

The requi rement of the successful conpletionof atest in order
tobecertifiedfor certainoccupationsin Californiais not unusual.
For instance, 8 CC.R 8 291.1, et seq. explains the testing
requi rements for an i ndi vidual enployed as an el ectricianinthis
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state; Health & Saf ety Code § 13177 requires that fire extingui sher
testers pass an exam nation; Health & Saf ety Code § 107005 requi res a
test for x-ray technici ans. None of these categories woul d be m st aken
for a professional; but the duties perfornmed by themi npact on the
health and safety of all California residents.

Ve think that it isinportant tonote that your description of the
duti es of an SST appear to i nvol ve nore responsibilities than the
statutory definitionof SSTwouldinfer. You describe those duties as
“on site proj ect manager who over sees asbest os and | ead abat enent crews
fromoutside contractors...theindividual primarily responsiblefor
ensuring the safe renoval of hazardous materials”). Frankly, this
doesn’t sound the sane as the rather linmted duties contained in
descriptions we have found in the statutes.

It may be t hat the SSTs enpl oyed by your clients are perform ng
as you descri be — t hough a cursory readi ng of the statutory authority
for the Site Surveillance Techni ci ans woul d i ndi cat e t hat per haps such
performance was i n excess of thelimted authority they are granted —
but this Divisionmkes no pretense of having expertiseinthe area of
asbest os renoval . The di screpancy bet ween your descri ption andthe
apparent statutory limtations does, however, point out howdifficult
it woul d be to base a bl anket exenption on a description providedin
correspondence.

The DLSE has opi ned on the requi renents to neet the exenption as
either a “professional” or a “learned professional”. In arecent

letter (O L. 2002.12.17, a copy of which is attached) we noted that:

“DLSE continues to require that the education of the
i ndi vi dual consi st of an *advanced academ c degree’ . As
recently as August 14, 2002, a DLSE Opinion Letter
reiterated this policy. An advanced degree, as t he nane
i nplies, neans sonet hi ng above the usual. The typical
degree receivedis the baccal aureate and only t he addi ti onal
education required for a degree in addition to the
baccal aureate wi || neet the requirenents of the exenption.
We bel i eve the CaliforniaLegislature has al so recogni zed
this distinction. For instance, in definingthe category of
‘par al egal ’ at Busi ness and Prof essi ons Code § 6450(c) (3),
the statute requires that the applicant have a ‘A
baccal aur eat e degree or an advanced degree...’” Qearly, the
Cal i fornia Legislature recogni zes the di fference between a
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‘baccal aureate’ and an ‘advanced degree’.

Further, we note that the Arerican Heritage D ctionary defines the
term®advanced degree” as “Auniversity degree, such as a naster’s or
doctorate, that is higher than a bachelor’s”. (Anerican Heritage
Di ctionary of the English Language, Fourth Ed., 2000)

The educational requirenents for a Site Surveill ance Techni ci an
are “a hi gh school education or equival ent”. Cbviously, that does not
meet the advanced degree requirenents of the exenption.

The IWC Orders al so permt the exenption of enpl oyees who are
“licensed or certified” inthe naned prof essions. Those exenptions are
avai | abl e t o any enpl oyee who neets the i censi ng requi renents of the
State of California, regardl ess of education. Consequently, the
enpl oyees you ask about may be exenpt if they are licensed or certified
by the state and is primarily engaged in that profession.

You ask, inyour | etter, whether the descri bed enpl oyee(s) may be
exenpt as a “licensedengineer”? Inorder to neet therequirenents for
t he | i censed prof essi onal exenption, the worker nust be engaged inthe
“l'i censed profession”. Thelisted “professions” are recogni zed and
i censed by agencies of the State of California which require
substanti al education as a prerequi site to engagi nginthat profession.
Asi de fromthe fact that theterm®“technici an” does not correlateto
“engineer”, it is clear that sinply being certifiedto performan
occupation (such as those certifications designed to nmeet the
requi renents of Cal/OSHA, the Health & Saf ety Code or t he Labor Code)
does not exenpt the worker fromthe overtine requirenents of the
California Labor Code.

We hope t hi s adequat el y addresses the i ssues you rai sed i n your
| etter and t hat we have provi ded sone gui dance for you and your client.
Thank you for your interest in California |abor |aw

Yours truly,

H. THOVAS CADELL, JR
Attorney for the Labor Comm ssioner

c.c. Arthur Lujan, State Labor Conm ssi oner
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Tom Grogan, Chief Deputy Labor Comm ssioner
Anne St evason, Chief Counsel

Assi st ant Labor Conmm ssioners

Regi onal Managers
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