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DAVID L. GURLEY, Bar No. 194298
STATE OF CALIF C}RN”
DEPARTMENT OF INDUSTRIAL RELATICNS
DIVISION OF &%kﬁQR STAND%RES ENFORC E VIENT
300 Oceangate, Suite 850
Luag Beach, California 90802
glephone; 25 2) 550-546!
Facsiméie: (562) 499-6438

Attorney for the Labor Commissioner

BEFORE THE LABOR COMMISSIONER
OF THE STATE OF CALIFORNIA

ENRIQUE RENALDO, | CASE NO. TAC 9248

DETERMINATION OF CONTROVERSY
Petitioner, ' ‘

VS,

BARON ENTERTAINMENT, INC, a
California Corporation,

espondent.

The above-captioned matter, a Petition to Determine Controversy under Labor
Code §1700.44, came on regularly for hearing on March 25, 2010, in Long Beach, California,

before the undersigned attorney for the Labor Commissioner asmgned to hear this case. Petitioner

'ENREQUE RENALDO (hereinafter, “Petit%omes'”) appeared in pro ;Jer. Respondent BARON

ENTERTAINMENT, INC,, a California Corporation (hereinafler, “Responden‘t”) appeared
through his attor ney, Allen B. Grodsky of Grodsky & QAGC}(I 1LLP. ’T’m parties submitted their
postirial briefs on May 3, 2010 and the matter was taken under submission. Based on the
evidence presenied at this hearing and on the other papers on file in this matter, the Labor -
Commissioner hereby adopts the following decision.
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i FINDINGS OF FACT
2 1. Around December 1999, the Respondent filed with the Labor Commissioner’s
3 | office an application to be licensed as a California Talent Agent. As required under California
4 | law, the Respondent filed with the Labor Commissioner both a contract to be used with artists
S | (Labor Code §1700.23), and a scfiﬁe ule of fe@c which sets the maximunr amount of commissions
6 | the Respondent may charge artists (Labor Cod §1?~DQ.24}G The contract and the schedule of fees
7 | were app oved by the Labor Commissioner and provided the respondent may charge artists a
5 o , L ] . . .
8 | maximum 10% commission rate’. Consequently, the Respondent became a licensed California
9 | Talent Agency in 1999.
10 2. Petitioner, an actor and model, met the Respondent around 2004 and sought -
11 | representation in the entertainment industry. In 2004, the Respondent began to represent the
12 | Petitioner and submit Petitioner for various entertainment engagements. According to the parties,
13 | Respondent was to earn 10% commission on all Petitioner’s earnings for television motion
p g
14+ pictures and television commercials. : - - REEE e
1] 3. Onorabout April 11, 2007, Respondent obtained a nonunion photo shoot or print |
16 | job for the Petitioner. The advez'tising client, Sprint-Nextel, pro'mi,sed payment of $3,000.00 for
e »f«~-}~7—~ the days wmk w-The evidence 1eﬂected me pe?monelvagl eed to pay the Respondent a 20%% USRI S
"""""""""""""""""""""""""""" I8 commission rate for tlis project, which 1s a standard percentage forthis’ Type of entertainment —
19 | engagement.
20 4. On Aaul 1,2007, the day of the photo shoot, the Petitioner was provided a
21| “Model Release™ (hereinafter Release) which contained the following language:
22
23 “The SESSION and mitial agreed usage is for collateral material in North America
and includes but is not limited to packaging and product material, electronics/web
24 . and may be reproduced as either color or black and white illustrations for
SJ:OOO + 20% agency fee
25
26 -
27 4 The Hearing Officer takes administrative notice of the contract and schedule of fees filed and approved with the
28 with the Labor Commissioner’s office on 12-9-99,
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1 5. The meaning of the language contained in the Release is the primary subject of
2 | this dispute. The Petitioner believed he was entitled to the full payment of $3,000.00 and that
3 | according to the express language of the ’{e ease, the Respondent would be compensated solely
4 | by the 20% agency fee, thus satisfying any commission payment required of the Petitioner. The
5 %tsisa‘ er %eihevmg he w {mé receive W?GJQ 00 for the job, signed the release and compieted the
6 | work.
7 6. . On Apri! 12, 2007, the Respondent invoiced Design Continuum Inc,, the
& subcontractor contracted by Spring Nextel to conduct the photo shoot. The invoice sbught
9 | $3,000.00 +20% for a total of §3,600.00. On May 21, 2007, Design Continuum Inc., requested a
10 | $3,600.0C payment from the accounting department through a purchase order which was issued
11 | onJune 1, 2008. ’
12 7. On June 1, 2007, Design Continuilm, Inc.‘, 1ssued a check to the Reépondent made
13 | payable to Baron Entertainment for $3,600.00. On June 8, 2007, Respondent issued Petitioner a
-~ 14+ check inthe amount of '&?2“:400',OO'-for:tfhéVphotto:shom"o,stensibl'ytkeepmg 2@:%Qfﬁtheftop—:or~ R
15 $600.00 of the $3, 600,00 total payment as an “Agency Fee”. Respondent ar gues the 20%
16 | “Agency Fee” referenced in the Release is a separately negotiated fee which is separate and apart
RN | Mfmmﬁ.ﬂiébﬁbiﬁﬁéé&)eamiiig}sﬁoﬁtﬁéﬂﬂi&défz.;Mé}é,d&ei,ﬁiiiéiésﬁoﬁdént§é{ré£1éé;t11i‘éwilsnﬁé‘iétaiﬁﬂd;eii;é;aﬁ;%i; .
“ 18 - customary practice n the moustf'y -~According to-the Respondent; he- then-deducted his agreed
19 | upon commission rate of 20% ﬁom the §3,000.00 earnings of the Petmonel To summarize,
20 | Respondent argues he is entitled to the separately negotiated 20% Agency Fee and 20% of the
21 | $3,000.00 earnings promised to the Peti‘zibne}; leaving a final payment to the Petitioner in the
22 | amount of $2,400.00.
23 8. On May 13, 2008, Petitioner filed this Petition to Deteumm Controversy arguing |
24 | that Respondent was only entitled to $600.00. Petitioner argues that Respondent unlawfully kept
25 | anadditional 20% of Petitioner’s $3,000.00 earnings to which he is not entitled. As such,
26 | Petitioner seeks $600.00 from Respondent.”
7 '};’he petitioner spent a considerable amount of time and provided a significant number of documents in an
effort to argue the respondent engaged in activities which breached Respondent’s fiduciary duty toward the petitioner
28 and engaged in outside business ventures that created a conflict of interest. Those allegations will not be discussed as
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] LEGAL ANALYSIS
2 The issues presented include
3 1) Is the Respondent entitled to the 20% Agency Fee?
4 2) Can the Respondent collect 20 % commission on the artist’s earnings,
5 notwithstanding the fact that a maximum 10% commission rate was approved
6 by the Labor Commuissioner”?
7
g 1. Petitioner, an actor and mode] 15 an z‘umsf” within the meaning Labor Code
9 | §1700.4(b).
10 2. At all times relevant, Respondent was a licensed talent agency.
11 3. Labor Code §1700.44(a) provides in relevant part: “In cases of
12 controversy arising under this chaptér, the parties involved shall refer the matters in dispute to the |
13 | Labor Commissioner....” Consequently, the Labor Commissioner haé jurisdiction to hear this
. } 4_ SR T - . - — - ‘
15 © AseneyFee o SR
16 4. The DLSE historical application of this issue and the evidénce in this case established
S ~17w hal Agency “F'ees such as the one p’(alcimthesnondem,ﬂ 'e«commoill,y.,‘pm_v‘iéneg«.t&é;t‘a‘iéﬂt‘ agentsby -
18 ~production conipanies and are typically con itained n-contracts between agents -and-pr oduction ——--——
19 compaxﬁes for print work. The Labm Commissioner has previously held, “[s]o long as said fees
20 | are not ‘registration fees’ or fees charged for services expressly listed in ;,abm‘ Code §1700.40(b)
21 | (orsimilar services), and are not intended to be part of the arlist’s compensation (even though
22 ‘Lhev may be based on a percentage of the artist’s total earnings), those fees are between the talent
23 | agency and the third party companies and the Labor Commissioner has no jurisdiction over such
24 | fee arrangements. The evidence, however, must clearly establish that the Agency Fee is separate
25 | and apart from the fees the production company pays to the artist. There must be no questicm that
26 | the fees are intenc"ied for the agency and are not meant for the artist.” (Harriell v. Chase TAC
27 — ;
the eviderice established that those alleged conflicts occurred subsequent to the termination of the relationship and are
28 thus deemed irrelevant for purposes of this Determination of Controversy. )
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8. The Respondent charged their client double the amount of commission which had been

2 | previously approved by the Labor Commissioner. They did not seek approval to double their
3 commissions and as a result will be liable for any excess benefits received through the
4 | employment of Petitioner for this engagement. This unapproved change operated Lo the detriment
5 1 of the artist,
0 9. Based on the foregoing, we conclude that Respondent was enti }ed 10 ’a’néy $200.00
7 1 commuissions from Petitioner’s $3,000.00 earnings for this engagement. This amount reflects a
& 1 10% con '%mlsa}m on Petitioner’s earnings of $3,000.00 per the schedule of fees filed with the
9 | Labor Commissioner’s office. Additionally, the Respondent is entitled t0 the Agency Fee of
10 | $600.00, per Respondent and Continuum’s agreement. Since Respondent retained $1200.00 from
11 | the total amount paid by Des1gn Continuum, Inc., Respondent owes Petitioner $300.00 in
1 earnings.
13 10.  Pursuant to Labor Code §17j00.25(e)(2), Petitioner is entitled to 10% interest on
14} - the unpaid earnings; calculated from-June 8, 2008; the-date-Petitioner’s eamlngs were paid, -
15| through today’s date, for & total of $64.02 fn interest (10% on $300 for 779 days).
16
7y __ORDER o
— B ] For-thereasens-set-forth-above; IT-IS-HEREBY- @RDERED that Petitioner--- ——-7F-
19 | ENRIQUE RENALDO is entitled to collect $364.02 from Respondent BARON
20 | ENTERTAINMENT, INC a California Corporation. The award is broken down as follows:
21 1. | Unpaid Earnings in the total sum of $300.00;
22 2. Interest on the unpaid earnings pursuant to Labor Code §1700.25(e),
23 | calculated at 10% per annum from the date the earnings were paid to Petitioner under Labor Code
24 1 §1700.25(a) until today’s date, July 27, 2010, for a total of $64.02;
25 3. Petitioner is entitled to recover from the $50,000.00 bond posted by Respondent
26 ﬂh the Labor Com*mss;onm as a condition of being licensed as a talent agent.
27
28

6

DETERMINATION OF CONTROVIRSY



