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EDNA GARCIA EARLEY, Bar No. 195661

STATE OF CALIFORNIA

DEPARTMENT OF INDUSTRIAL RELATIONS
DIVISION OF LABOR STANDARDS ENFORCEMENT
320 W. 4th Street, Suite 430 _

-i--Los-Angeles, California 90013

Telephone: (213) 897-1511 °
Facsimile: (213) 897-2877

Attorney for the Labor Commissioner

. BEFORE THE LABOR COMMISSIONER

OF THE STATE OF CALIFORNIA
BILLY BLANKS, JR., an individual, = | CASENO. TAC 7163
SHARON CATHERINE BLANKS, an | ' o
individual, and CARDIOKE, INC.,a - | DETERMINATION OF
California Corporation, - - | CONTROVERSY .
Petitioners,
V8.

ANTHONY b RICCIO an md1v1dua1
Respondent '

The abeve-captiened matter, a Petition to Determine Co‘ntroversy under -
Labor Code §1700.44, came on reguléﬂy for hearing on July 17, .2008 n Loé Angeles,
California, before the under 31gned attomey for the Labor Commissioner as51gned to hear
this case. Petitioners BILLY BLANKS, JR, an 1nd1v1dual SHARON CATHERINE
BLANKS an individual, and CARDIOKE INC.,a California Corporatlon appeared
represented by Charles M. Coate, Esq. of Costa, Abrams & Coate. Petitioners BILLY
BLANKS JR. and SHARON CATHERINE BLANKS are hereinafter collectively referred
to as “Peﬁtione;s.” Respondent ANTHQNY P. RiCCIO, en individuel (hereinafter, |
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referred to as “Respondent”), appeared.and. was represented by Walter B. Batt of Law

- Office of Walter B. Batt.

Based on the evidence pr esented at tlns hearlng and on the other papers on |

-» ﬁle n th1s 1natter the Labor Cornrmssmner he1eby adopts the follow1ng dec1sron

- FINDINGS OF FACT .

L. Pet1t1one1s are mus1cal performers and res1dents of California. They are

also known as “The Blanx” and perfonn Top 40/ Rock and- Soul In add1t1on to

. performing music, both Petitioners also act, write, and dance.

2. Respondent is also a resident of California, At no.time relevant to -
these proceedings has Respondent been a licensed talent agent in the State of California.
3. Respondent began rep1 esenting Pet1t10ners as their manager in June, 2006
The parties, who had been friends f01 a number of years prior to deciding to work
to ge‘ther, -agreed that Respondent would assist Petltioners in o_btaining arecord deal and
ofher entertainment opportunities in television, film and theater. At some point, Petitioner | |

BILLY.BLANKS, JR. drafted an Informal Management Agreement which was never |

“executed by the parties.‘ Nonetheless, Petitioners paid Respondent a 10% commission on |

an animated film they allege Respondent negotiated on.behalf of Petitloner SHARON
CATHERINE BLANKS. S | | |
4, - In Oetober, 2006, the parties agreed to. form a partnership for the purpose of

marketing and distributing a fitness program known as “Cardioke,” which ‘the parties

jointly created. Cardioke is described on Petitioners’ website as a fitness program that

combines Petitioners” cardio workout with a Karaoke screen. At the commencement of .

the partnership, the parties agreed that Respondent would act as a silent partner and Wonld

be entitled to a 30% interest in the partnership. Petitioner BILLY BLANKS, JR. drafted a

‘Billy Blanks Jr's Cardioke® Silent Partnership Informal Agreement, but, like the

Informal Management Agreement, the partles failed to execute the partnership agreement.

5. In early 2007, Respondent, not feeling he had the experience to continue to

- manage Petitioners’ careers, referred them to Ron DeBlasio, an experienced Personal
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Manager.: Mr. De Blasio began representing Petitioners in connection with Cardioke in |
February, 2007. Around the same time, Creative Artist Agency (CAA) also bégan to
represent Pet1t10ners as their agent also in oonnection w1th their Cardioke pI'OJ ect. As a
sﬂent partnei in Cardioke Respondent continued to be 1ncluded in the prospective
entertannnent opportunities related to Cardioke, although with less frequenoy. In fact,
Respondent testified that he was not kept apprised of. CAA negotiations which ultimately
led to investor Razor & Tie Direct, LLC, dba Razor & Tie Entertainment contracting to
produce and distribute the video for Cardioke. | I

6. Petitioner BILLY BLANKS, JR. testified that after he and his vtzife signed

the “Exclusive Video Production Agreement” with Raior & Tie Entertainment for

distribution of the Caidioke videos, they ‘had a meeting with Respondent to discuss their
dissatisfaction with his lack of performance in promoting Cardioke. Petit_ioner BILLY
BLANKS, JR. admitted that he and his wife were finally able to afford to have an attorney
review the draft of the Billy Blanks Jr's Cardioke® 'Sileht.Parmership Infofmal /
Agiﬂ,eemént he had pr'evionsly.prepared and had been ad\"fised not to sign the agreement:
Consequently, When Petitioners met i;siith Respondent, they proposed that any‘partnership

agr eement entered into between the parties prov1de Respondent with only a 10% interest. -

: Petitionei BILLY BLANKS JR testified that he felt 10% was more than fair for

'Respondent’s role in “dreaming up the idea” and suggestlng. the name, “Ca1d10ke.”

Petitioners also piiesented Respondent with a CilCCk for $900.00 reﬂeeting 10% of the first |
adi/anoe check from the Razor & Tie Entertainment contract at this meeting. Although |
Respondent'aoknpwledged, receiving the check on Wednesday, September 19, 2007, he
testified that, on advice of his attorneys, he has not c_asiied the check.

7. The parties all testified that the aforementioned meeting was their last
meeting before Respondent filed a Breach of Contract action in the Los Angeles Snpei'ior' ,
Court on December 10, 2007. Nine days after Respondent filed his supei'ior court action,
Petitioners'ﬁied the instant Petition for Determination of Contrdversy alleging that
Respondent violated the Talent Agencies Act (“Act”) by procuring eniloloyr_nent and
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. entertainment opportunities for them without being licensed as a talent agent. Petitioners

. Computer Anlmated Film “FOODF IGHT ” (3) an Appearance on the “Ellen DeGeneres

Adlstrlbutlng and promoting “Cardioke.”

‘companies where artists would sell their music online and cut out the middleman,

' Bu‘mlounge’s recommendation, he arranged for Petitioners to perform live at four unpaid

“events sponsored by Bumlonnge in order to get publicity and eventually sell their songs

turned out to be 2 scam and was eventually shut down by the federal goVernment As

‘Enteltalmnent Pet1t10ne1 SHARON CATHERINE BLANKS testlﬁed that in the Fall of

| negotiated this entertainment opportunity for her and hence, received a 10% commission

allege that Respondent unlawfully pfocured and/or negotiated the following employment /

entertannnent opportumtles for Pet1t10ners n Vlolatlon of the Aot ( 1) Bumlounge (2) the

Show;” and (4) Meetings with Beaoh Body and Guthy-Renker for the purpose of

Burnlounge

8. . Respondent testified Athat Burnlounge was a network of marketing

Registration on Burnlounge cost between $400-$500. Artists were promised 50 cents per .
each song sold/downloaded. Respondent testified that he helped Petitioners register on
Burnlounge and even fronted the $400-$500 registration fee. 'Respo'ndent admitted that on

which were posted on Burnlounge’s website. Through these promot10na1 events,

Pet1t1oners sold 114 individual songs on Burnlounge. It is undlsputed that Bumlounge

such the partles never received any monies from their 1nvolven1ent with Bumlounge
, “FOODFIGHT?” .
9. FOODFIGHT was a computer animated film produoed by Threshold

2006, she pe1fonned the “motion capture” for the film which is an animated character’s

movements. Petitioner SHARON CATHERINE BLANKS also testified that Respondent

check as payment for his services. Respondent, on the other hand, testified that Petitioner
SHARON CATHERINE BLANKS got this opportunity on her own tln‘ough.contacts
made by her husband who had previously performed work on the film, Respondent
testified that he accepted the commission check despite not having procured the
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Cardioke.”

employment because Petitioners insisted he be paid 10% as their manager.

The Ellen DeGeneres Show

' 10. Pet1t1onels appealed on the Ellen DeGeneres show n early 2007 to promote

“ Cardloke The show alred onF ebruary 12 2007 Petltloner BILLY BLANKS JR

testified he was paid at union scale for this appearance. HlS w1fe, Petitioner SHARON
CATHERINE BLANKS, also appeared but was not paid. Petitioners testified that
Respondent pfooured the appearance on their behalf. While Respondent denied at the

“hearing that he contacted anyone on the show and denied that he negotiated any of the

terms related to this appearance, this testimony was in direct conflict with his Response to

the instant Petition as well as an allegation made in Respondent’s superior court action. In

Paragraph 17 of the Response to the instant Petition 'Res‘pon"dent states' "‘Respondenz“and

' Petitioner continued to work together and through Respondent S personal eﬁ”orts

personal costs and diligence, he was able to subsequenz‘ly negotzare and place Pez‘ztzoners
without any re-numeration to Pez,‘zzfzoners or Respondenz‘ on the “Ellen Degeneres. Show
on or abouz‘February 2007 to showcase and promote the packaged concept now called

Cardioke.”” Additionally, in his Sﬁperibr Court Complaint for Breach of Contract,

Responderit alleges “Plaintiff [Respondent in thz's action] while working with Deferidants

[Petztzone;s in this action] and z‘h7 ough Plaintiff’s sole efforts and dzlzgence subsequently

' negotzaz‘ed and placed Defendants on the “Ellen Degeneres Show” on or about Febr uary ‘

2007 to Slzowcase the packaged conéept now called Plaintiff’s trademark name

Meetings with Beach Body.and Guthy-Renker

11. Petitioners allege that Responden_f attempted to arrange meetings with Beach |
Body, a video production company and Guthy-Renker, who puts to gether infomerciais
and is known for hip -11op ads. The purpose of these meetings was to secure investors to
support developing Cardioke, that is, to produce and make the first set of videos of .
Cardioke. The plan was that once the investors were secured, Petitioners 'Woold serve as
spokespersons for Cardioke and Woulc_i perform on the videos and infomercials.
5
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Petitioners claim that at their direcfion,.Responden'tbegan setting up these meetings in the |

| Fall bf 2006, soon after'Cardioke was‘oonceptualized While Petitioners had an agent,
Nancy Abt of the Damel Hoff Agency, durmg this tlme she was 110t 1nvolved in settmg up %

A any of these meetmgs and was ﬁl ed by the partles n February, 2007 Pet1t10ners current

manager, Mr. DeBlasio testified that he never made contact Wlth-anyone at Beach Body.
Respondent explained that_he promoted‘Cardioke because he had a business interest in the-
company as a silent partner. | |
_ LEGAL ANALYSIS

1. Labor Code §1700.4(b) defines “artisfs’f as “actors and ac’;résses renderfng
ser\}ices oh the legitimate stage and in the prbducti‘oﬁ of motion pictures, radio artists;
musical értists, mﬁsical ofganizations,'directdrs of legitimate steige, motion picture and
radio. productions, musical directors, writers, cinema‘;ographers, composers, lyricists,
arrangers, models, and other arﬁst's and persons rendering professional services in motion
picture, thgatrical, radio, felevision and ofher entertainment.” When Petitioners perfbrmed
as “The Blanx” they Were performing as musicians. As muéici.a,ns, tﬁey are considered |
“artists” Wlthm the meaning of Labor Code §1700.4(b). L

Respondent claims in hlS Response to the Petition that Petitioners are not

“artists” under the jurisdicﬁon of the Labor Code When they perform as aerobics
instructors. In Styne v. Stevens, TAC 33-01, (on remand from the Cali_fomia Supreme

Court) we were faced with a similar issue. Connie Stevens, a well known entertainer, -

" developed a restorative skin care line known as Forever Spring, Inc., which she personally

sold on the Home Shopping Network (HSN) through infomercials. Profits from Forever

- Spring, Inc. exceeded evei'yone’s expectations. During the first couple of years of sellingj

this skin line on HSN, Stevens régularly compensated her 1nanagér, Norton Styne.

Paymeilts, hdwever, ceased ét some poi_n;c resulting'in Styne filing a breach of contract

lawsuit againstz Stevens seeking more than $4,000,000.00’ in unpaid profits. The issue of

Whether.Stévens acted as an “artist” when selling her products on HSN via her |

infomercials, was ;aised in the talent agency controversy. In conciﬁding that Stevens’ |
.6
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_show-business life and her Wholesale business enterprise life were 1nextr1cably

1nte1w1ned the Labor Comrmssmner noted that Stevens used her name, personahty,

chalm and chansma to sell the produet on telev131on Add1t1ona11y, HSN requ1red Stevens

to appea1 on telev1s1on asa condttlon of the sale The Commlssmner also noted that a

rough script was followed and entertaining stories were told by Stevens during the

infomercials.

The eyldenoe in this case establishes that Cardioke was bemg marketed as
Petitioner BILLY BLANKS JR’s Cardioke.’ Petitioner BILLY BLANKS JR. is the son
of Tae Bo creator Billy Blanks. As such, like Connie Stevens, Petitioner BILDY
BLANKS, JR. was selling his name. But, more importantly, Cardioke was be’ing.

' promoted in this case by the parties, including Respondent, for the goal of securing an -

investor Who could assist in creating a v1deo production of Cardloke It was. contemplated

. by the partles that as part of the video p10duot1on Petitioners would be required to

perform Cardioke in an infomercial similar to-the one Connie Stevens p,erformed in her

- efforts to sell her product. In fact, when the parties actually succeeded in securing -

investor,' Razor & Tie Entertainment, the video produotio11 contract provided that

Petitioners would perform as fitness instructors /. musicians.. Per the'Razor & Tie

Entertamment contract (and consistent with the paltles expectatlons at all tlmes) the

performance on the video infomercial could not be perfonned by anyone but Petltlonels

because of their musical talent and exeércise experlence. ‘While Petitioners mlght not

normally be considered “artists” nvithin the meaning of the Act had they been merely

teaohmg Car dloke classes, the evidence here supp01ts the conclusion that Petitioners were
required to-perform in an 1nf01ner01a1 for dlstmbutlon of their v1deo Whlle capitalizing on.
the well known Blanks name. Accor dmgly, like the circumstances involving Connie
Stevens, Petitioners are considered “artists” within the meaning of the Act.

- 2. Labor Code §1700.4(a) defines “talent agency” as “a person or 001poration who
engages in the occupation of procuring, offering, promising, or attempting to procure
employment or engagements for an artist or artists, except that the activities of procui‘ing,
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offeimg or promlsmg to procure recording contracts for an artist or artists shall notof - -

itself subject a pelson or corporation to regulation and 11censmg under this chapter.” “To

rocure’ means ‘to gét possession of: obtain, ac uire, to cause to ha en or be done
‘D P |

bring about.”™ ' Wachs v. Curry (1993) 13 Cal. App.4™ 616, 628.

3 Labor Code §1700.5 prov1des that “[n]o person shall engage in or carry on the -
occupation of a talent agency without first procuring a license...from the Labor
Commissioner ” It is undisputed that Respondent has never been licensed asa talent
agency in the State of California. |

4. The evidence presented establishes that Respondent procured all four of
the engagements at issue, Specifically, Respondent admitted that he was respon31b1e for

arranging Petitioners” live performances in connection with Burnlounge. This

 procurement is in violation of the Act 'despite the fact that Petitioners did not ge't paid for

these promotional performances “The Act regulates those who engage in the occupat1on
of procurmg engagements for artlsts The Act does not expressly include or exempt \
procurement where no compensation is made.” Park v. Deftones (1999) 71 Cal. App.4™
1465, 1471, Thus, the fact that Respondent did not get paid a commission because
Petitioners did not get paid to perform does not exem'pt Respondent from the Act’s
licensure requirements. Additionally, pro'curement of these promotional performances
does not fall Within the limited recotrding contract exemption since Bumlounge was not a

record label and no ev1dence was presented that the purpose of these promotional

.performances Was to secure a reomdmg contract but instead, to sell individual songs.

5. We also find that the evidence presented supports-a finding that Respondent
negotiated the FOODFIGHT: engagement on behalf of Petitioner SHARON CATHERINE |
BLANKS. Respondent’s contention that he did not prov1de any services in return for the

.| '10% commission that he collected on this engagement is u1100nv11101ng.

6. While Respondent testified that he did not procnre the Ellen DeGeneres

_performance, as previously recognized, his Response to this Petition as well as his

Complaint for Bfeach of Contract filed in the Los Angeles Siiperior Court indicates

DETERMINATION OF CONTROVERSY
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otherwise. In both pleadings, Respondent openly and admittedly stated that through his
personal efforts, personal costs and diligence he was responsible for negotiating and

placmg Pet1t1one1s on the Ellen DeGeneres show. (See Nathaniel Stroman pka

 Ear z‘hquake v. NW Enter taznmem‘ Inc. dba New Wave Em‘erz‘aznmem‘ et al TAC38-05 |

(July 11 2006) where the Labor Commissioner held that statements made by personal :
manager in pleadings ﬁled in the Supeuor Court constituted adm1ss1ons of procurement in
violation of the Act since manager was not a l1censed talent agent).

Even though this appearance was made for the purpose of promoting Card10ke a
program in Wh1ch Respondent was a silent partner and had a business interest in
promoting, Respondent’s role as Petitioners’ manager cannot be so easily and
conveniently separated for purposes of avoiding liability under the Act as Responde_nt

somehow suggests. Simply put, Respondent was wearing two hats, one as Petitioners’

'. Manager and one as Petitioners’ silent partner in the Cardioke joint venture. From the

inception of Cardioke until the time Respondent stopped managing Petitioners in early
2007, tho’se two roles were intertWin"ed Because, in addition to being Petitioners’ '
business partner on Card1oke Respondent also served as their manager and unlawfully
negotiated the Ellen DeGeneres appearance, he is in V1olat10n of the Act.

* 'We are not ml1ng today that anyone Who enters into a business relationship with an
artist and who then promotes the joint product/service fhat inevitably involves

entertainment efforts by the artist/business partner, violates the Act. Rather, we are

" holding that in a situation such as the present one, where the business partner has also

agreed to be the artist’s manager, there will be a violation of the Act if the manager is
procuring ernployment withouta license and without working at the request of and in .
conjunction with & licensed agent, This conclusion is supported by the expiess language |
of the Act which does not exempt “busmess partners from the licensing requirements.

7. Lastly, we find that the documentary evidence pr esented at the hearing supports
a finding that Respondent, at Petmoners behest, set up meetings and attempted-to procure
ﬁnancing for Cardioke with Beach Body and Guthy-Renker. The emails produced as

9
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evidence indicate that production of the Cardioke videos would reduire future

perfermances-by Petitioners. As such, these meetings constitiite attempts to procure

entertainment engagements for Petitioners, whom we have already ruled are consrdered

“artrsts” wrthm the meanmg of the Act when promotmg Cardioke.

.8. In accord with Marathon Entertainment Inc. v. Rosa Blasi (2008) 42 Cal4®
974 Res’pondent urges us to apply the doctrine of severability if we find that Respondent '
violated the Act in any of the four identified engagements at issue herein. Whlle the
Marathon court recogmzed ‘that the Labor Commissioner may invalidate an entrre contract
when the Act is v1olated the Court also left it to the dlscretron of'the Labor Commissioner
to apply the doctrme of severab111ty to preserve and enforce the lawful portions of the
partles contract Where the facts so warrant, As the Supreme Court explained in

Marathon:

“Courts are to look to the various purposes of the |
contract. If the central purpose of the contract is tainted
Wlﬂ'l illegality, then the contraot as a whole cannot be
| enforced If the. 111ega11ty is collateral to the main
purpose of the contract, and the illegal provrsron can be
extlrpated ﬁom the ¢onfract by means of severance or
restrlctlon then such severance and restriction are
appropriate.” [Citations ormtted]
Marathon Supra at p.996. _
- In this case, we find that Respondent unlawfully attempted and actually procured
employment / entertainment opportunities for Petitioners without being licensed as a

talent agent. We also find that although the parties failed to execute the Informal

' Management Agreement prepared by Petitiorler, the parties nonetheless operated under an

- oral management agreement. While the term of this oral management agreement was

brief, (from June 2006 thl'ough Janiary 2007), Respondent presented no compelling
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evidence that the duties Respondent primarily performed during this period of time were
of the type typically considered “managerial” such as providing cai*eeradvice counsel

and coordinating the. development of Petitioners’ careers. Instead, the evidence p1 esented

“ estabhshes that duri 111g this b11ef pe110d Respondent was e11gaged in plocurmg

employment for Petltlonels and that Respondent unlawfully procured employment on the -
four engagements alleged by Petitioners. Consequently, we find that the central purpose
of this oral management agreement is tainted with illegalify and cannot be enforced. In

such a case, severance is not appropriate. The oral management agreement is therefore

deemed void ab initio.

Petltlonels seek an order of‘disgorgement of all paid commissions. Yet, the only

commission paid to Respondent durmg the management terrn was in connection: W1th

_ Petitioner STARON CATHERINE BLANKS’ performance on FOODFIGHT. While

Respondent received this commission payment within one year prior to the filing of the j
Petition, the actual v_iolaﬁon of procurement appears to hav_e been committed more than
one year prior to the filing of the Petition, As such, Petitioners are not entitled to
disgorgement of this commission, |

We make no determination regardmg the effect of this de0131011 on the lely Blanks
Jr s Cardioke® Silent Partnership Informal Agreement which the parties also failed to

execute nor any oral partnership agreement between the parties in connectlon with

.Cardioke. The Petition to Determine Contlovelsy filed by Petitioners did not present that .

ques‘uen .for determination by the Labor Commissioner and Petitioners did not argue at the
hearing that we dismiss this separate partnership contract.
i |
1
i
I
1
1
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Dated: TM 0\ By: -

. o ORDER
-For the reasons set forth ahove ITIS HEREBY ORDERED that the oral

deemed void ab initio. Petitioners have no hablhty thereon to Respondent and

Respondent has no rights or privileges thereunder. .

DATED: January 9,2009 Respect_fully submitted,
EDNA GARCIA EARLEY

- Attorneys for the Labor Commissioner

ADOPTED AS THE DETERMINATION OF THE LABOR COMMISSIONER

State Labor Commissioner-
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