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CASE NO. TAC 7163
, . '

DETERMINATION OF:
CONTROVERSY

\ '

I BEFORE THE LABQR COMMISSIONER

OF THE STATE,OF CALIFORNIA

Attorney for the Labor Commissioner

BILLY BLANKS, JR., an individual,
SHARON CATHERINE BLANKS, an
individual, and CARDIOKE, INC., a
California Corporation,

1

2

EDNA GARCIA EARLEY, Bar No: 195661
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California" before the undersigned attorney for the Labor Commissioner assigned to hear

this case. Petitioners BILLY BLANKS, JR, an individual, SHARON CATHERINE. . . .

BLANKS, an individual, and CARDIOKB, INC., a California Corporation, appeared

represented by Charles. M. Coate, Esq. of Costa, Abrams & Coate. Petitioners BILLY

BLANKS JR. and SHARON CATHERINE BLANKS are ~eteinafter collectively referred

to as "Petitioners." Respondent ANTHONY P. RICCIO, an individual (hereinafter,. ' .

ANTBONY P. RICCIO, an individual,
, ' '

The above-captionedmatter" a Petition to Determine Controversy under

Labor Code §1700.44, came on regularly for hearing on July 17, 2008 in Los Angeles,
.' I

, "

Petitioners,

Respondent.

vs.
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referred to as "Respondent"), appeared.and w~s representedby Walter B. Batt ofLaw

Office of Walter B. Batt.
. .

Based on the evidence presented at this hearing and on the otherpapers on

·file in this matter, the Labor Commissioner hereby adopts the followingdecision.

FINDINGS OF FACT .'

1. Petitioners are musicalperformers and residents of California. They are.

also knownas "The Blanx" andperform Top 40/ Rock andBoul. In additionto

. performingmusic, both Petitioners also act, write, and dance.

2. Respondent is also a resident of California, At no time relevant to .

theseproceedings has Respondent been a licensed talent agent in the State of California.

3. Respondent beganrepresenting Petitioners as theirmanager in June, 2006.

The parties,who had been friends for a numberof years prior to deciding to work

together, agreed that Respondent would assist Petitioners in obtaining a record deal and

other entertainment opportunities in television, film and theater. At'somepoint, Petitioner

15' BILLY.BLANKS, JR.. drafted an InformalManagement Agreementwhich.was never
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. executed by the parties. Nonetheless, Petitioners paidRespondent a 10% commission on
'. .

an animated filmthey allege Respondentnegotiated on.behalf of Petitioner SHARON

CATHERINE BLANKS.
I

4. In October, 2006, the parties agr.eed to form a partnership for the purpose of

marketing anddistributing a fitness program knownas "Cardioke,"whichthe parties

jointly created. Cardioke is described on.Petitioners' website as a fitness program that. .

combines Petitioners"cardio workoutwith a Karaoke screen. At the commencementof
. .

the partnership, the parties agreedthat Respondent would act as a silent partner and would

be entitledto a 30% interestin the partnership. PetitionerBILLYBLANKS, JR.:drafteda

'BillyBlanksJr's Ccwdioke® SilentPartnership InformalAgreement, but,like the

Informal Management Agreement, the parties failed to execute the partnership agreement.

5. In early2007, Respondent, not feeling he had the experienceto continueto

l'!1~nage Petitioners' career~, referred them to Ron DeBlasio, an experiencedPers~nal
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Respondent's role in "dreaming up the idea" and suggesting. the name, "Cardioke."
I • ,

~etitioners also presented Responde~t with a checkfor $900.00 reflecting 10% of the first

advance check from the Razor & TieEntertaimnent contract at this meeting. Although

Respondent'a~k1ipwledged,receivil1g the checkon Wednesday, September 19,2007, he

testifiedthat, on advice of his attorneys, he has not cashedthe check.

Theparties all testified that the aforementioned meetingwas their last7.

Manager. Mr. De Blasio began representing Petitioners in connection with Cardioke in

February,2007. Around the same time, Creative Artist Agency (eM) also beganto

represent Petitioners as their agent, also in connection with their Cardioke project. As a

silentpartner in Cardioke, Respondent continued to be included in the prospective

entertaimnent opportunities related to Cardioke, althoughwith less frequency. In fact,

Respondent testified that he wasnot kept apprised of CM negotiations which ultimately

led to investor Razor & Tie Direct, LLC, dbaRazor & Tie Entertainment contracting to

produce and distribute the video for Cardioke..
, .

6. Petitioner BILLY BLANKS, JR. testified that afterhe and his wife signed

the "Exclusive Video Production Agreement" withRazor & Tie Entertainment for

distribution of the Cardioke videos, theyhad a meetingwith Respondent to discuss their

dissatisfaction with hislack of performance in promoting Cardioke. PetitionerBILLY

BLANKS, JR. admitted that he'and his wife were finally able to afford to have an attorney

review the draft of the Billy BlanksJr's Cardiokeei Silent Partnership Informal
. .-. .

Agreement he hadpreviouslyprepared andhad been advised not to sign the agreement:

Consequently, when Petitioners metwith Respondent, theyproposed that any partnership

agreement entered into between the pa~ies provide Respondent with only a 10% interest.

. PetitionerBILLY BLANKS, JR. testified that he felt 10%wasmore than fair for
. .
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25 meetingbefore Respondent file'd a Breachof Contract actionin the Los Angeles Superior

26 CourtonDecember 10, 2007. Nine days afterRespondent filed his superiorcourtaction,
, ,

27 Petitioners' filed the instantPetition for Determination of Controversy alleging that

28 Respondent violated the TalentAgencies Act' ("Act") by procuring employment and,
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allege that Respondentunlawfullyprocured and/or negotiated the following employment /

entertainment opportunities for Petitioners in violation of the Act: (1) Burnlounge; (2) the. ~ .~":'

Computer Animated Film "FOODFIGHT;" (3) an Appearance on the "Ellen DeGeneres

Show;" and (4) Meetings with Beach Body and Guthy-Renker for the purpose of5

6 ' distributing and promoting "Catdioke."

1 ,entertainment opportunities for them withoutbeing licensed as a talent agent. Petitioners

2

,3

4

Burnlounge.

8. , Respondent testified that Burnlounge Was a network of marketing

each songsold/downloaded. Respondenttestified that he helped Petitioners register on

Burnlounge and even fronted the $400-$500 registration fee. 'Respondent admitted that on

'companies where artists would s~l1 their music online and cut out the middleman,

Registration on Burnlounge cost between $400-$~00; Artists were promised 50 centsper

'events sponsored by Burnlounge in order to get publicity 'and eventually sell their songs
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which wereposted on Bumlounge's website. Through these promotional events, "

Petitioners sold 114 individual songs 011 Burnlounge. It is undisputed that Burnlounge '

turned out to be a scam and was eventually shut down by the federal government, As
" '

such, the parties never received any monies from their involvement with Bumlounge.

"FOODFIGHT"

9. FOODFIGI:IT was a computer animated film produced by Threshold

Entertainment, Petitioner S:gARON CATHERINE BLANKS testified that in the Fall of

2006, sheperformed the "motion capture" for the film which is an animated character's
, '

movements. Petitioner SHARONCATHERlNE'BLANKS also testified that Respondent

negotiated this entertainmentopportunity for'her and hence, received a 10% commission
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employment becausePetitioners insistedhe be paid 10% as their manager.

The Ellen DeGeneres Show

'10. Petitioners appeared on the EllenDefieneres show in ear1Y,2007 to promote

Cardioke. The show aired on February 12,2007. PetitionerBILLY BLANKS,JR.

testified he waspaid 'at union scale for this appearance. His wife, Petitioner SHARON

CATHERINE BLANKS, also appeared but was not paid. Petitioners testified that

Respondent procuredthe appearance on their behalf. WhileRespondent denied at the
. '

hearingthat he contacted anyone on the showand deniedthat he negotiated any of the
, .

, ,

terms relatedto this appearance, this testimony, :vas in direct conflictwith his Response to

the instantPetition as well as an allegation made in Respondent's superior court action. In
. " . . .
Paragraph 17 of the Response to the instantPetition, Respondent states:i'Respondentand

.Petitioner continued to work together and through Respondent'spersonal efforts;. . . .. ,

personal costs and diligence, he was able to subsequently negotiate andplace Petitioners

withoutany re-numeration to Petitionersor Responde~ton the "Ellen Deg(f.neresShow'~.

on or aboutFebruary 2007 to' showcase andpromote thepackaged concept now called

Cardioke. JI Additionally, in his Superior CourtComplaint for Breach ofContract;

Respondent alleges "Plaintiff[Respondent in this action] while working 'with Defendants
. .

[Petitioners in thisaction]and through Plaintiff's sole effortsand diligencesubsequently
, '

negotiated andplaced Defendants on the "Ellen Degeneres Show," on or aboutFebruary

2007 to showcase thepackaged conceptnow calledPlaintiff's trademark name

Cardioke"

Meetings with BeachBod.v and Guthy-Renker

11. Petitioners allege that Respondel~t attempted to arrange meetingswith Beach

Body, a videoproduction company and Guthy-Renker, who puts together infomercials

and is knownforhip hop ads. The purpose of these meetings was to secure investors to

supportdeveloping Cardioke, that is, to produce andmake the first set ofvideos of, ,

Cardioke. Theplan was that oncethe investors were secured, p'etitioners would serve as

spokespersons for Cardioke andwould performon the videos and infomercials.
. ,

5
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\

, developed a restorative skincare line known 'as ForeverSpring, Inc., which shepersonally

soldon the Home Shopping Network (HSN) through infomerci~ls. ProfIts fromForever '

Spring, Inc. exceeded everyone's expectations. During the first,coup1e of years of selling
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petitioners claimthat at their direction,Respondent,began setting up thesemeetings in the

Fall of 2006, soon afterCardioke was conceptualized. While Petitioners had an agent,

Nancy Abt of the DanielHoff Agency, during this time, she was not involved in setting up

anyof thesemeetings andwas fired by theparties in February, 2007..·Petitioners' current

manager, Mr. DeBlasio testified that he nevermade contact with-anyone at Beach Body.

Respondent explained thathe promoted Cardioke because he had.a business interest in the,

company as a silentpartner.

LEGAL ANALYSIS

1. Labor Code, §1700.4(b) defines "artists" as "actors and actresses rendering

services on the legitimate stageand in. theproductionof motionpictures, radio artists;

musical artists, mdsical organizations; directors of legitimate stage, motionpicture and

radio productions, musical directors, writers, cinematographers, composers, lyricists,
, ,

arrangers, models, and other artists andpersons rendering professionalservices in motion. .. .

picture, theatrical, radio, television and otherentertainment." When Petitioners performed

as "The1?lanx" they were performing as musicians. As musicians, they are considered

"artists" within the meaning of Labor Code §1700.4(b).

Respondent claims in'his Response to the Petition that P~titio~ers are not
." . .

"artists" under thejurisdiction of the Labor Codewhentheyperform as aerobics

instructors. In Styne v. Stevens, TAC 33-01, (on remand fromthe CaliforniaSupreme
..

Court) we werefacedwitha similar issue, ConnieStevens, a well known entertainer, '

, '

this skinline on HSN, Stevens regularly compensated her manager, Norton.Styne.

Payments, howeyer, ceased at somepointresulting-in Styne filing a breach of contract
. ,

lawsuit against Stevens seeking more than$4,000,000.00 in unpaidprofits. The issue of

whether Stevens actedas an "artist" whensellingher products On HSN via her

infomercials, ~as raisedin the talent agency controversy. In concluding-that Stevens'

.,6
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show-business life and her wholesale business enterprise life were "inextricably
, .

interwined," the Labor Commissioner noted that Stevensused her name, personality,'

charmand charismato sell theproducton television. Additionally, HSN required Stevens

to appear on televisionas a condition of the sale. The Commissioneralso noted that a

rough scriptwas followed and entertaining stories were told by Stevens during the

infomercials.

The evidence in this case establishes that Cardiokewas being marketed as

PetitionerBILLYBLANKS, JR's Cardioke.· PetitionerBILLY BLANKS, JR. is the son

of Tae Bo creatorBilly Blanks. As such, like Connie Stevens,Petitioner BILlJY .

BLANKS, JR. was sellinghis name. But, more importantly, Cardiokewas being

promotedin this case by the parties,. includingRespondent, for the goal of securing an

investor who could assist in creating a videoproductionof Cardioke. It was, contemplated

, by the parties that as part of the videoproduction, Petitioners would be required to

perform Cardiokein an infomercial similar to the one Comrie Stevens performed in her

, efforts to sell herproduct, In fact, whenthe parties actually succeeded in securing .
, .

16' investor; Razor & Tie Entertainment, the video production contractprovided that

.17
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19,
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23

Petitioners wouldperfoml,as fitness instructors I musicians. ,Per the 'Razor & Tie

Entertainment contract (and consistent with the parties expectations at all times); the .
, .

performance on the video infomercial couldnot be performed by anyone but Petitioners

because of their musical talent and exercise experience. While Petitioners might not
, .

normallybe considered "artists" within t~.e meaning of.the Act had they been merely

teaching Cardioke classes, the evidence here supports the.conclusion that Petitioners were
, . .

requiredto· performin an infomercial for distribution of their videowhile capitalizing on

24· thewell knownBlanks name. Accordingly, like the circumstances involving Connie

25 Stevens, Petitioners are considered "artists"within the meaning of the Act.

26 2. Labor Code §1700.4(a) defines "talent agency" as "a person or corporationwho. ,

27 engages in the occupation of procuring, offering, promising, or attempting to procure

28. employment or engagements for an artist or artists, except that the activities of procuring,

7
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·1 offering or promising to procure recording contracts for an artist or artists shall not of ..

2 itself subject a person or corporation to regulation and licensing under this chapter." "To

3 'procure' means 'to get possession of: obtain, acquire, to cause to happen or be done:

4 '·bring about. I" Wachs v. CUrlY (1993) 13 Ca1.AppAth616', 628.
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3. Labor Code §1700.5 provides that "[n]o person shall engage inor carry on, the

occupation of a talent agency withoutfirstprocuring a license... fromthe Labor
. ,

Commissioner." It is undisputedthat Respondent has never been licensed as a talent
-

agency in the State of California.

4. The, evidence presented establishes thatRespondent procured all four of

the engagements at issue. Specifically, Respondent admitted that he was responsible for

arranging Petitioners'Tive performances in connection with Burnlounge. This

procurement is in violation of the Act despite the fact that Petitioners did not: get paid for. . , .

these promotional performances. "The Act regulates those who engage in the occupation
I

ofprocuring' engagements for artists. The Act does not expressly include or exempt. ,

procurement whereno compensation is made."Parkv. Deftones (1999) 71 Ca1.AppAth

, I

1465, 1471. Thus, the fact that Respondent did not get paid a commissionbecause

Petitioners didnot getpaid to perform does not exempt Respondent from the Act's

licensure .requirements. Additionally, pro,curement of these, promotional performances

does not fallwithin the limited recording contract exemptionsince Burnloungewas not a

record label andno evidencewas presentedthat the purpose of these promotional
.' ,

,performances was to secure a recording contract but instead, to sellindividual songs.

5. We also find that the evidence presented supports'a finding that Respondent

negotiated theFOODFIQHT'engagement on behalfofPetitioner SHARONCATHERINE '

BLANKS. Respondent's contentionthat he did notprovide any services ill return for the

25; '10% commission that he collectedon this engagement is unconvincing.
,

26 6. While Respondent testifiedthathe did not procure the Ellen DeGeneres

27

28

, performance, aspreviously recognized, his Response to this Petition as well as his

Complaint for Breach of Contract filed in the Los Angeles SuperiorCourt indicates
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otherwise. In bothpleadings, Respondent openlyand-admittedly stated that through his

personal efforts, personal costs and diligence, he was responsible for negotiating and
'. . .

pla~ing.Petit,ioners on the Ellen DeGeri~res show. (SeeNathaniel Stroman pka ,

Earthquake v. NWEntertainment, Inc. dba New Wave Entertainment, et al., TAC 38-05

(July 11,2006) where the Labor Commissionerheld that statements 1.'l1:ade by personal .

manager in pleadings filed in the Superior Courtconstituted admissi?ns of procurement in

violation of theAct sincemanagerwas not a licensed talent agent).

Even though this appearance was made for the purpose ofpromoting Cardioke, a

program in which Respondent was a silent partner and had a business interest in

promoting, Respondent's role as Petitioners' ma~ager cannotbe so easily and

conveniently separated for purposes of avoidingliabilityunder theAct as Respondent

somehow sug~ests. Simplyput, Respondentwas wearingtwo hats, one as Petitioners' ,

Manager and one as Petitioners' silentpartner in the Cardioke joint venture. From the

inception of Cardioke until the time RespondentstoppedmanagingPetitioners in early

2007, those tworoles were intertwirred.~ecause, in additionto being Petitioners' :'
. ,

businesspartner on Cardioke, Respondentalso servedas their manager and unlawfully

negotiatedthe EllenDeGeneres appearance, he is in violationof the Act,

Weare not ruling todaythat anyone who enters into a business relationship with an

artist and who then promotes thejoint product/service that inevitably involves

entertainment efforts by the artist/business partner, violates' the Act. Rather, V{e are

holding that in a situation such as the present one, where the business partner has also

agreed to be the artist's manager, there will bea violation ofthe Act if the manager is

procuring employment withouta license andwithout working at the request of and in

conjunction with ~'licens~d agent. This conclusion is supported by the express language

of the Act which does not exempt "business partners" fromthe'licensingrequirements.

7. Lastly, wefind that the documentary evidence presented at the hearingsupports

a finding thatRespondent, at Petitioners' behest, set up meetings and attemptedto procure

fmancing for Cardioke with BeachBody and Guthy-Renker. The.emails producedas
/
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. .
evidence indicate that production of the Cardioke videos would require future

. ,

performances..by Petitioners. As such, these meetings constitute attempts to procure

entertainment engagements for Petitioners, whom we have already ruled, are considered

"artists" within the meaning of the Act when promoting Cardioke.

.8. In accordwith Marathon Entertainment Inc. v. RosaBlasi (2008) 42 CaL4th

974,Respondent urges us to apply tl~e doctrine of severability if we find that Respondent
. .

violated the Act in any of the four identified engagements at issue herein. While the

Marathon courtrecognized'that the Labor Commissioner may invalidate anentire contract

when the Act is violated, the Court also left it to the discretion of-the Labor Commissioner

to apply the doctrine of severability to preserve and enforce the lawful portions of the
....

pcu:ies' contractwhere the facts so warrant. As the .Suprem~ Court. explained in

Marathon:

"Courts are to look to the various purposes of the

contract. If the central purpose of the contract is tainted

with illegality, then the contract as a whole cannot be

enforced. If the. illegality is collateral to the main

purpose of the contract, 'and the illegal provision,can be

extirpated from the contract by means of severance or

restriction, then such severance and restriction are

appropriate." [Citations omitted].

Marathon, supra at p.996..

. . In this case, we find that Respondentunlawfully attempted and actually procured

employment teJ)teli~innlent opportunities for Petitioners without being licensed as a

talent agent. We also find that althoughthe parties failed to execute the Informal
25 '.'

,Management Agreement preparedby Petitioner, the parties nonetheless operated under a~l
26

. oral management agreement, While the term of this oral management agreement was
27

28
brief, (from June 2006 through January2007), Respondent presented no compelling
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evidence that the duties Respondent primarily performed during this period of time were

of the type typically considered "managerial" such as providing career· advice, counsel

and coordinatingthedevelopment ofPetitioners , careers. Instead, the evidence presented

establishes that during this briefperiod, Respondent was engaged in procuring

employment for Petitioners and that Respondent unlawfully procured employment on the

four engagements alleged by Petitioners. Consequently, we find that the central purpose

of this oral management agreement is tainted with illegality and cannot be enforced. In

such a case, severance is not appropriate. 'rhe oral managementagreement is therefore

deemed void ab initio.

Petitioners seek an order ofdisgorgement of all paid commissions, Yet, the only

commission paid to Respondent during the management term was:in connection with

Petitioner SHARON CATHERINE BLANKS' performance on FOODFIGHT. While
. .

Respondent received this commission payment within one year prior to the filing of the.
. ,

Petition, the actual violation ofprocurement appears to have been committed more than

one year prior to the filing of the Petition. As such, Petitioners are not entitled to

disgorgement of this commission,

We make no determination regarding the effect of this decision on the BillyBlanks

Jr IS Cardioke® Silent Partnership Informal Agreementwhich the parties also failed to

execute nor any oral partnership agreement between the parties in connection with
. ' .

. Cardioke. The Petition to Determine Controversy' filed by Petitioners did not present that ,

question ,for determination by the Labor Commissioner and Petitioners did not argue at the

hearing that we dismiss this separate partnership contract.

III

III

III

III
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,For the reas~ns set forth above, IT IS HEREBY ORDERED that the oral

..
.Respondent hasno rights or privileges thereunder..

deemed void ab initio. Petitioners have no liability thereon ~o Respondent, and·

Respectfully submitted,DATED: January 9,2009

.3' management agreement entered into between Petitioners and Respondent in June, 2006 is

4

5

6

, . .

ADOPTED AS THE DETERMINATION OF THE LABOR COMMISSIONER

•..~gji;;;)
A . S'I'REBt·
State La .or Commissioner

By:

..

By:
_.J:::::~~-U<~~~~~~f:Z..1.~~!!:::::::

EDNA GARCIA EARLEY
r Attorneys, for the Labor Commissioner

Dated:
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