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GOLDWEST, a n i ndividual , ) 

14 ) 

Respondent . ) 

1 5 
) 
) 

16 

1 7 INTRODUCTION 

27-99 

OF 

18 The above-capt i oned petition was f iled on August 6, 1999, 

19 y B.J. THOMAS, an individual, (hereina fter "THOMAS " or 

20 "Petitione r") a lle ging PAUL MICHAEL GOLDSTEIN dba GOLDWEST, 

21 (hereinafter "Respondent • or "GOLDSTEIN"), fa iled to secure the 

22 required tal ent agency lic ense pursuant to Labor Code §1700. 5. 

Petitioner seeks the personal services contract between the parties 
23 

24 

25 

e deemed void ab initio and unenforceable for a ll PUrPoses and 

eapondent ordered to disgorge all monies paid by petitioner 

stemmi ng from the personal services agr eement between t he part, i es. 
26 

27 
Respondent fil ed his answer with this agency on February 

1 



1 
7, 2000, claiming petitioner is not entitled to any sums and should 

2 be barred from b ringing the action which is untimely pursuant to 

3 the one - year statute of limitations found at Labor Code 1700. 44(c). 

4 A hearing was scheduled befor e the unders igned attorney, 

5 specially d esignated by the Labor Commissioner to hear this matter . 

6 The hearing commenced on March 17, 2000, in Los Angeles, 

7 Cal ifornia. Petit ioner was represented by Robert S . Chapman and 

8 oAn H. Cho of Greenberg Glusker Fields Clama n & Machtinger LLP; 

9 responden t appeared thr ough his attorneys Pamela G. Zahler and S . 

10 Ralph Gor don. The determination of controversy was stayed p ending 

11 the Cal i f ornia Supreme Court decis ion in St yne v . Stevens 26 

12 Cal.4 th 42. Due considerat ion having been g iven to t he Styne case; 

13 t estimony; documentary evidence; and briefs submitted, the Labor 

14 Commissioner adopts the followi ng determination of controversy . 

15 

16 

17 

FINPINGS OF FACT 

1. In August of 1993, petitioner, a well-known s inger, 

18 entere d into a personal services contract with r espondent Paul 

19 

20 

21 

22 

23 

24 

i chael Goldstein, dba Goldwest, whereby respondent would act as 

e titioner' s personal manager in the ent ertainment industry 

erformi ng "all the f unctions normal ly associated with this 

sit ion . " In exchange, respondent was compensated by 10% of 

etit ioner' s revenues. The relationship l a s ted thr ee years and 

terminate d in 1996. In February of 1998, responde nt 'filed an 

action in the United States District Court , Case No . 98 -1402TJH1 , 
25 

seeking in e xcess of $91 ,000 . 00 from the petitioner for u~paid 

26 

27 
loans stemming f rom an oral agreement bet ween the parties. on July 
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1 

2 

3 

4 

5 

16, 1999, the r espondent amended the federal complaint and alleged 

that the loans, • ste mmed from the fiduciary r e lationship which 

arose betwee n the parties by vir tue of the management agreement 

[emphasis added) ... " 

2 . In res ponse to the amended federal complaint, the 

6 peti tioner f i l ed this a ction, c laiming that the r esponden t acted in 

7 iolation of the Talent Agencies Act (Labor Code §1 700 . 00 et.seq. ), 

8 by procuring employment engagements o n petitioner' s behal f withou t 

9 possessing a talent agency l icense. Pet itioner files his petition 

10 to d e termine controversy in defense of the amended federa l 

11 compl a int . Pet i tioner 's argume n t that the r espondent secured 

12 emp loyment f or the pe titioner without a talent agency l icense and 

13 consequently the agreement be tween the parties should be void ab 

14 i nitio has meri t . 

15 3 . The documentary evidenc e in the form of dozens ot 

1 6 c o k i ng slips, in c onjunction wi th respondent 's sworn deposition 

17 test i mony, clearly established that t he respondent booked l ive 

18 engagements for Thomas without the assistance of a booking agent or 

1 9 t alent agent and therefore i n violation of Labor Code §1700 . 5 . 

20 

21 

22 

23 

24 

1 . 

definit ion of 

CONCLUSIONS OF LAW 

Labor Code §1700 . 4 (b) i ncludes "actor s" in the 

"artist" and respondent is t herefore an' "artist" 

wi thin the meaning of §1700 .4(b). 
25 

26 

2 7 
"a 

2 . Labor Code §1700 . 40(a) defines "talent agency:• as, 

person or corporation who e ngages i n the occupat ion of 

3 



l 
procuring , offering, promis ing , or attempt ing to procure employment 

2 
r engage ments for an artis t or artists. " 

3 3 . Labor Code s ection 1700. 5 provides that "no p erson 

4 shall engage in or carry on che occupacion of a talenc agency 

5 without fi rs t procu r ing a license ther e for from che Labor 

6 Commissioner." 

7 4. Labor Code §1700 .44 (a) provides the Labor 

8 Commissioner with the power and jurisdiction to hear and dete rmine 

9 tters falling under the Talent Agencies Act (§ §1700 .00 et seq. ), 

10 the Labor Commissioner has jurisdicti on to hear and 

11 this matter. 

1 2 5. In Waisbren v. Pepperco r n Produc t i on , I n c (1995) 41 

13 Cal.App .4th 246, the court held that any single act of proc uring 

1 4 employment s ubj ects the a gent to the Ta lent Ag e ncies Act ' s 

15 licensing r equi rements, the reby upholding the Labor Commi ssioner's 

16 long standing interpretat i on that a license i s r equir ed for any 

17 r o cureme nt activit i es, no matter how incidental such activities 

18 are to the agent 's business as a whole. Applying Waisbren, it is 

19 clear t hat respondent n egot i ating pri c es and booking petit ioner ' s 

20 services for live engagements establis h that respondent acted as a 

21 talent age ncy withi n the meaning of §17 00.4(a ). Moreover, Wai sbren 

22 adds, "[s]ince the c lear object of the Act is to prevent improper 

23 
ersons from becoming [talent agents] and to r egu l ate such activity 

for the protection o f the public, a contract between an unlicensed 
24 

25 
[agent] and an artist is void . " Buchwald v. Superior Court, 254 

Cal. App. 2d at p. 351, 62 Ca l.Rptr . 364 . ) "Th e g e neral rule 

2 6 
controlling in cases of this character is that where a statute 

27 
4 



1 
r ohibits ... the doing of an act, the act is void, and this [is 

2 
the consequence], notwithstanding t hat the statute does not 

3 expressly pronounce it s o." Severance v . Knight-Counihan Co . (1 947) 

4 29 Cal .2d 561, 568, 177 P.2d 4. 

5 6. The primary i ssue i n this case is whether the 

6 peti tioner ! iled the p e tition untimely by filing after one - year 

7 from t he respondent ' s federal c omplaint. The respondent a rgues 

8 the initial federal complaint was fil e d in July of 1998, and this 

9 e tition was not fi led unt il Augus t of 1999, and therefore unt imely 

10 ursuant to Labor Code §1700 . 44 (c) . Labor Code §1700 .44 (c) 

11 provides that "no action or proceeding shall be brought pursuant to 

12 [the Talent Agencies Act] with respect to any vio lat ion which is 

13 alleged to have occurred more than one year prior to the 

14 commence men t of t his action or p roceeding. " 

15 7 . Respondent's defense based on the statute of 

16 limitations f ound at La bor Code §1 700. 44 (c) was considered and 

17 rej ected after the Cali f ornia Supreme Court issued t heir d ecision 

18 in S t yne v. Stevens 26 Cal .4 t h 42. In that recent case, Styne held , 

19 " that sta tutes of limitations do not apply to defenses .... . Under 

20 e ll-establ ished authority, a defense may be r aised at any time, 

21 even if the matter alleged would be barred by a sta tute o f 

22 
l i mitations if asserted as the basis for affirmative relief. The 

23 
rule applies in particular to contract actions . One s ued on a 

contract may urge defenses that r ender t he contract unenforceable, 
24 

even if the same matters, alleged as grounds fo r restitution a fte r 
25 

26 

27 

rescission, would be untimely . Styne, supra a t p. 51 ; 3 Wi~kin, 

Cal. Procedure (4th ed . 1996) Act ions, § 423, p . 532 . Here, Thomas 

5 



l 
rought his petitioner in response to the amended federal complaint 

2 
alleging that the monie s owed stemmed from the management 

3 
agreement . Based on Styne ' s, clear holding, a peticion brought 

4 efensively cannot be untime ly . 

5 8 . Having not made a showing that Thomas paid 

6 commissions to respondent during t he one-year period preceding the 

7 fil ing of the pet ition, Thomas is not entitled to his affirmative 

8 relief reques ted in the form of disgorgement of commissions. The 

9 respondent has no enforceable rights stemming from the management 

10 agree ment . We do not make a determination whether t h e loans 

11 claimed in respondent 's federal complaint stem from the management 

12 agreement and leave that analysis to the federal court. 

13 

14 ORPER 

15 For the above-stated reasons, IT IS HEREBY ORDERED thac 

16 the 1993 contract between petitioner, B. J . THOMAS and respondent , 

17 PAUL MICHAEL GOLDSTEIN, dba GOLDWEST, is unlawful and void ab 

18 ini tio. Respondent has no enforce able rights under that contract. 

19 Pet i tioner is not entitled to a monetary recovery . 

20 The part ies will bear the expense of their own attorneys' 

21 fee s . 

22 

23 

24 

25 

26 

27 
6 
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2 

3 

4 

5 

6 

7 

Dated: Janua ry 14, 2002 
DAVID 

At t orney for the Commissioner 

8 ADOPTED AS THE DETERMINATION OF THE LABOR COMMISS I ONER: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: January 14 .• 2002 

State Labor Commissioner 
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18 The above - captioned petiti on was filed on August 6, 1999 , 

1 9 by B .J. THOMAS, an individual , (her einafter "THOMAS" or 

20 "Petitioner ") a lleging PAUL MICHAEL GOLDSTEIN dba GOLDWEST, 

21 (hereinafter "Respondent" or "GOLDSTEIN" ), failed to secure the 

22 required talent agency license pursuant to Labor Code §1700. 5. 

23 Petitioner seeks the personal services contract between t he parties 

24 
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stemming from the per sonal services agreement between the parties. 26 
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' 

1 

2 

7 , 20 00 , c l aimi ng p e titio ner i s no t ent i t l e d to any sums a nd should 
e bar red f r om bri ngi ng t he act ion which i s un timely pursuant to 3 

the one - yea r s tatut e o f limita t i ons found at Labor Code 1700 . 44(c) . 4 
A heari ng wa s s che d uled before the unders igned attorney, 5 spe cia l l y des igna ted by t he La bor Commissione r to hear this matter . 6 The hea r ing commenced on March 17, 2000, in Los Ang e les , 7 Cal iforn ia . Petitioner was represented by Robert S . Chapman a nd 

8 J oAn H . Cho of Greenbe rg Glusker Fields Claman & Ma c hti nge r LLP ; 9 responde nt app eared thr oug h his attorneys Pamel a G. Zahler a nd S. 
10 Ra lph Go rdon . The dete rmination o f controvers y was s t a yed p e ndi ng 
11 t he Californi a Supr eme Cour t d eci sion in Styne v . Stevens 26 
12 a l. 4th 42 . Due consi der ati on h av ing been g iven t o t he Styne cas e; 
13 t e stimony; docume nta ry ev idenc e; and briefs s u bmit t ed, t he Lab or 
14 Commi ssi one r a dop ts t he fo l lowing d e termina t i on of c ontr ove rsy . 
1 5 

1 6 FINPINGS OF FACT 
17 1. I n August of 1993, petitioner, a well- known s ing e r, 
18 ent e red i nto a pers onal servi c es con tract with res pondent Paul 
19 i c hael Go ldste in, dba Gold west, wher eby r e sponde nt wou ld act as 
20 e t itione r' s per son a l man ager i n the e nter tai nment indus try 
2 1 

e r forming "all the f uncti ons normally a s s ociated with t his 
22 pos i t i on. " I n e xcha nge, r e spondent was c ompens ate d by 10% o f 

pet i t i one r' s r e venues . 23 

24 
termimite d i n 1 996. 

The r e lationship l a ste d thr ee yea rs and 
I n Februa ry o f 1 998 , res ponden t ' fi l ed an 

act ion in t he Unit ed State s Di s tri ct Cour t, Case No . 98-1402TJH1, 2 5 
see king i n e x ces s o f $91, 000 . 00 f rom t he p e ti t ioner f or u;tpa id 2 6 
loa ns stemming f r om a n ora l agr eeme nt betwe en t he part i es. On J u ly 27 

2 
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1 
16, 1999, the respondent ame nded the feder a l complaint a nd alleged 2 
t hat the loans, "ste mmed from the fiduciary relationship which 3 

4 

5 

6 

7 

8 

arose between the parties by virtue of t he management agreement 
[emphasis added] ... " 

2. In response to the amended federal complaint , the 
eti tioner filed this action, claiming that the respondent acted in 
iol ation of the Tal ent Agencies Act (Labor Code §1700.00 et . seq.), 
y procuring employment e ngagements on petitioner's behalf without 

9 oss essi ng a talent agency license . Pe titio ner fi l es his petition 
10 t o determine controvers y in defe nse of the amended federal 
11 c ompla int. Peti tioner's a rgume nt tha t the respondent secured 
12 employment for the p e titi oner wi thout a talent agency l icense and 
13 consequentl y the agreement between t he pa rti e s s hou ld be void ab 
14 ini t io has merit. 

15 3 . The document.:>ry evidenc; <= i n the form o f dozens o f 
16 oking slips, in conjunction with res pondent's sworn d eposition 
17 t estimony, cle arly establis hed tha t the respondent booke d live 
18 e ngagements for Thomas without the assistance of a booking agen t o r 
19 talent agent and therefore in violation of Labor Cod e §1700.5. 
20 

21 

22 

23 

24 

1. 

de fini t ion of 

CONCLUSIONS OF LAW 

Labor Code §1700.4(b) includes "actor s" in the 
"artist" and res pondent is there for e an' "arti st• 

with in t he meaning of §1700 .4 (b ). 2 5 

2 6 

27 

2 . Labor Code §1700.40(a) defi nes "talent a gency:• as, 
"a pers on o r corporati on who eng age s in the occupati on o f 

3 



1 
r ocuring, offering, promising, or attempting to procure employment 

2 
or engagements for an art ist or artists." 

3 
3. Labor Code section 1700 .5 provides that "no person 

4 shall engage in or carry on the occupation of a talent agency 
5 without f irst p rocuring a license therefor f rom the Labor 
6 Commissioner. " 

7 4. Labor Code §1700.44(a) provides the Labor 
8 Commissioner wi th the power and jurisdiction to hear and determi ne 
9 matters fal ling under the Talent Agencies Act (§§1700 . 00 et s eq.), 

10 therefore the Labor Commissioner has jurisdiction to hear and 
11 etermine this matter. 

12 5. In Waisbren v. Peppercorn Production. Inc (1995) 41 

13 Cal.App.4th 246, the court held that any single act of procuring 
14 employment subjects the agent to the Talent Agencies Act 's 
15 licensing requirements, th.oLt:!l>y upholding the Labor Commissioner's 
16 long standing interpretation that a license is required for any 

17 rocurement activities, no matter how incidental such activities 

18 are to the agent's business as a whole. Applying Waisbren, it is 

19 clear that respondent negotiating prices and booking petit i oner's 

20 services for live engagements establish that respondent acted as a 

21 talent agency within the meaning of §1700.4(a). Moreover, Waisbren 

22 
adds, "[s)ince the clear object of the Act is to prevent improper 

23 
ersons from becoming [talent agents) and to regulate such activity 

for the protection of the public, a contract between an unlicensed 24 
[agent] and an artist is void . " Buchwald v. Superior Court, 254 25 
Cal.App. 2d at p. 351, 62 Cal. Rpt r. 364.) "The general rule 26 

27 
controlling in cases of this character is that where a statute 

4 



1 

1 
r ohibits ... t he doing of an act, t he act i s voi d, a nd t h i s [is 2 

the consequence], notwithstandi ng t hat t he s tatute does not 3 
expressly pronounce it s o ." Severa nce v. l<night - Counihan Co . (1947) 4 
29 Cal.2d 56 1, 568, 177 P. 2d 4 . 

5 
6 . The primary i s s ue i n this c ase is \>lhether t he 6 e t itioner f iled t he peti t ion untimely by filing a f ter on e -ye ar 7 from t he respondent ' s fed era l c omplaint . The respondent a rgues 8 the i n it ial federal complaint was filed in July of 1998 , and t his 9 e t ition was not f i led until August of 1999, and therefo re unt ime ly 10 u r sua nt t o Labor Code §1700 . 44 (c) . Labor Code §1700.44(c) 

11 r ovi d es that "no action or proceeding sha ll be brough t pursuant to 12 [the Ta lent Agencies Act] with respect to any v i o lation which is 13 alleged to have occurre d mor e t h an one yea r pri or t o t he 14 commencement of this action o r p roc e edi ng." 
15 7. RP.,.ponde nt • o defe1~S<= bas ed o n the statut e of 1 6 limitati ons found at Labor Code §1700. 44 (c) wa s cons i der e d and 
17 rej ected af t er the Califor nia Supreme Court i ssued their dec ision 
18 i n St yne v . Stev ens 26 Cal.4th 42. In that recen t cas e, Styne held, 
19 "that statutes of limitations do not apply to d e fenses ..... Under 
20 el l - e sta blished authori ty, a defens e may be raised at any time, 
21 even if the matter alleged would be barred by a statute of 

l i mitat i ons if assert ed a s the basis for affirmative r e lief . The 
22 

rule applies in particular to con t ract actions . One sued on a 
23 

contr act may urge de fenses that render the contract unenforceable, 
24 

even if the same matters, alleged as grounds for restituti on aft er 25 
rescission, would be untimely. Styne, sup ra at p . 5 1 ; 3 Wi~kin, 26 
Cal. Procedure (4th ed . 1996) Actions, § 4 23, p . 53 2 . Here, Thomas 27 
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1 
rought his petitioner in response to the amended federal complaint 

2 
alleging that the monies owed stemmed from the management 

3 
agr eement . Based on Styne' s , clear holding, a pet ition brought 

4 defensively cannot be untimely. 
5 8 . Having not made a showing that Thomas paid 
6 commissions to respondent during the one - year period preceding the 
7 filing of the petition, Thomas is not entitled to his affirmative 

8 relief requested in the form of disgorgement of commissions. The 

9 respondent has no enforceable rights stemming from the management 

10 agreement. We do not make a determination whether the loans 

11 claimed in respondent's federa l complaint stem from the management 

12 agreement and leave that analysis to the federal court . 

13 

14 

15 

ORDER 

For the above - stated reasons, IT IS HEREBY ORDERED that 

16 the 1993 contract be tween petitioner, B.J. THOMAS and respondent, 

17 PAUL MICHAEL GOLDSTEIN, dba GOLDWEST, is unlawful and void ab 

18 initio. Respondent has no enforceable rights under that contract. 

19 Petitioner is not entitled to a monetary recovery. 

20 The parties will bear t he expense of their own attorneys ' 

21 fees. 

22 

23 

24 

25 

26 

27 
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3 
Dated: J anuary 14 , 2002 

4 

Attorney fo r ·the Labor Commissioner 5 

6 

7 

8 ADOPTED AS THE DET ERMI NATION OF THE LABOR COMMISSIONER : 

9 

10 

ll 

1 2 

l3 

1 4 

15 

1 6 

17 

1 8 

19 

20 

21 

2 2 

23 

2 4 

25 

2 6 

27 

28 

Dated : J anuary 14, 2002 

S ta te Labor Commiss i oner 
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STATE OF CALIFORNIA 
DEPARTMENT OF INDUSTRIAL RELATIONS - DIVISION OF LABOR STANDARDS ENFORCEMENT 

CERTIFICATXON OF SERVXCE BY MAXL 
(C.C .P. §1013a) 

B.J. THOMAS, 
GOLDWEST, an 
SF 027 -99 

an individual, 
individual 

TAC 27-99 

vs . PAUL MXCHAEL GOLDSTEXN, dba 

6 I, Benjamin Chang, do hereby certify that l am employed in the county of San Francisco, over 18 years of age, no t a par ty to 7 the wi thin action, and that I am employed at and my business 
address is 455 Golden Gate Avenue, g<h Floor, San Francisco, CA 8 94102. 

9 On January 14, 2002, I served the f ollowing document: 

10 DETERMINATION OF CONTROVERSY 

11 by facs imi le and by p lacing a true copy thereo f in envelope(s ) addressed as fo l lows: 
12 

ROBERT S . CHAPMAN, ESQ. 
13 JoAN H. CHO, ESQ. 

GREENBERG GLUSKER FIELDS 
14 CLAMAN ~ MACHTINGER LLP 

1900 AVENUE OF THE STARS, STE. 2100 
15 LOS ANGELES, CA 90067- 4590 

16 PAMELA G. ZAHLER, ESQ. 
LAW OFFXCES OF PAMELA G. ZAHLER 

17 10433 WXLSHXRE BOULEVARD, #PHC 
LOS ANGELES, CA 90024 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

RALPH GORDON, ESQ. 
GORDON, MARTXN, JONES & HARRXS 
49 MUSXC SQUARE WEST, STE. 600 
NASHVXLLE, TENNESSEE 37203 

and then sealing the envelope with postage thereon fully prepaid, 
depositing it in the United States mail in the city and county of San Francisco by ordina ry fi rst-class mail. 

I certify under penalty of perjury that the foregoing is true and correct . Executed on January 14, 2002,, at San 
Francisco, Cal i f o rnia. ~· 

~~ 

CER'riFICATION OF SERVI CE BY MAI L 


