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I 
The a b o v e - e n t i t l e d  c o n t r o v e r s y  came o n  r e g u l a r l y  f o r  

r i n g  b e f o r e  t h e  Labor  Commiss ioner ,  D i v i s i o n  o f  Labor S t a n d a r d s  

o r c e m e n t ,  Depar tment  of I n d u s t r i a l  R e l a t i o n s ,  S t a t e  of 

i f o r n i a ,  by C a r l  G. J o s e p h ,  a t t o r n e y  f o r  the D i v i s i o n  of Labor 

ndards Enfo rcemen t ,  s e r v i n g  as S p e c i a l  Hearinq O f f i c e r  under 

p r o v i s i o n s  o f  S e c t i o n  1700.44 of t h e  Labor Code o f  t h e  S t a t e  

C a l i f o r n i a ,  P e t i t i o n e r  Ray Kennedy a p p e a r i n g  by t h e  law o f f l c e s  

Cooper ,  E p s t e i n  & H u r e w i t z ,  by Linda Rosenbaum, a n d  Respondent 

t t  Lav in  appear - ing  by t h e  law o f f i c e s  o f  Glassman & Browning, 

o r p o r a t e d ,  by Anthony Michael Glassman. Both o r a l  and  

umentary  e v i d e n c e  h a v i n g  been  r n t r o d u c e d  and t h e  m a t t e r  havlng . 
q i 
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' - I '  1 been briefed and submitted fo r  decision,  the  following 

2 1 determination A s  rlluuc; 

I I t  is the determination of the Labor Commissioner: 

4 1. That from on o r  abcut ~ p i i l '  14, 1981 through the I 
i 

5 termination of Respondent's re la t ionsh ip  w i t h  Pe t i t i one r ,  I I 
6 Respondent agreed . t o  a c t  and acted a s  P e t i t i o n e r ' s  personal I - I I 

I 
manager and not a s  an employment agent,  thea t r ig&-went ,  o r  -- 
t a l e n t  agent a s  t ha t  term is defined i n  ~ & t i &  1700.4  of the 

9 1 California Labor Code. I 
! 

I 10 2. That the Labor Commissioner is therefore without i 
I 

11 jurisdi 'ction to  adjudicate the dispute between the pa r t i e s .  s 
That the "pe t i t ion  t o  determine controversy is therefore 1 

I 
ismissed. 

June 1982 ,  Pe t i t ioner  f i l e d - a  Pet i t ion to 

19 Determine Controversy pursuant to Labor Code Sections 1 7 0 0  s t  seq.  I 
with the Labor Commissioner of the State of California, a q a i n s t  I 

i 
Respondent Scott  Lavin. The Pet i t ion  alleged* tha t  Respondent 1 

i 
acted as an unlicensed a r t i s t s '  manager and t a l e n t  agent i n  t h e  I 

I 

23 S ta te  of California during h i s  representation of Pet i t ioner .  I 
w 1  In Pe t i t i one r ' s  prayer for  r e l i e f ,  Pet i t ioner  has 

1 5 )  requested: 

e iP . . 
"I"" - - 



1. A determination that the Agreenent of April 24, 

1981, i s  void and i l l e g a l  and t ha t  Pet i t ioner  has no l i a b i l i t y  

thereunder to  Respondent, and Respondent has no r igh t s  o r  

privileges thereunder; 

2, A determination denying Respondent any reimburse- I 
meat, claim o r  offse t ,  f o r  any monies purportedly spent by 

Respondent allegedly i n  furtherance of Pe ti t ionerl  s career; - and 
-e -- 

3, A n  award of reasonable a t t o rney ' s f ee s  and other 

costs incurred by Pet i t ioner .  I 
Respondent f i l e d  a Response to  the Pet i t ion  and admitted I 

that he had never held a d i d  artists '  manager's l icense as tha t  I 
term is defined in Section 1700.3(a) of the California Labor Cods 1 

- 
and tha t  he had advanced Pet i t ioner  over $100,000 in furtherance . 
of Pet i t ioner 's  career. Respondent denied all other  allegations 

of the Peti t ion and prayed for: 

1, A determination that the Agreement between the 

parties of April 14, 1981 w a s  valid and enforceable and the 

Pet i t ioner  has l i a b i l i t y  to Respondent thereunder and 

2, For an award of reasonable attorney's fees and I 
oiher costs incurred by Respondent, 

M t e r  both s ides presented the i r  case and rested, brizfsl 

-re submitted by Pet i t ioner  and Respondent and the matter was I 
submitted to the Special Hearing Officer fo r  a Determination. 

/// 



ISSUES 

The issues presented a r e  twofold: - '  

41 1. D i d  Respondent function as an artists '  manager and 

5 t a l e n t  agent, as those terms are defined in the Labor Code, I 
6 without a l icense? I 
7 2; I - 

If so, t o  .*hat r e l i e f ,  i f  any, i s  p e t i t i o n e r  en t i t l ed?  

APPLICABLE LAW 

The l a w  which w i l l  determine the outccme of the claim 

111 asser ted by Pe t i t ione r  i s  contained i n  Labor Code Sections 1700- 

12 1700.67, which i s  known as the Talent Agencies Act. I - 
_--- 

. R 13 Section 1700.5 of the Act prohib i t s  anyone from 

14 engaging in the occupztion o f  an artists' manager o r  t a l e n t  agent I 
without having f i r s t  obtained a l icense  from the Cal i fornia  Labor 

Coannissioner. Respondent has admitted that he never sought o r  
t 

obtained such a license. 

The c r i t i c a l  issue t o  be decided i s  whether Respondent - 

- " 191 performed the services  of an artists' manager o r  t a l e n t  agent on 

201 pet i t ioner t  s behalf. 

DISCUSSION AVD FINDINGS 
. - 

23 The Personal Management Agreement ( the " ~ ~ r e e m e n t "  ) 

. which is the subject  of this dispute  provides ;hat "Nanager i s  no- I .  - - -s . expected to ,  nor. s h a l l  Manager, procure o r  secure employment f o r  I 
28 artist. Manager is  ::ataan employment agent, t h e a t r i c a l  agent, o r  I 
27 t a l e n t  agent" and that Respondent had "not offered,  agreed, I ' - 4 -  



pmmised o r  attempted to seek o r  obtain  o r  provide inforination for 

obtaining employment. " 

The powers and du t i e s  spec i f i ca l ly  deiineated t o  

4 Respondent under the Agreement underscore the fact that Respondent I I 
was not t o  be P e t i t i o n e r ' s  t a l e n t  agent. For example, he was to 

advise and counsel Pe t i t ioner  with respect  to  the selection of 

7 literary, a r t i s t i c  and musical mater ia l ,  he was to approve all I I 

11 Respondent was authorized, much lsss encouraged, to seek e q l o y -  I 

8 

9 

' 10  

121 ment fo= Pet i t ioner .  - I 

publ ic i ty  and he was to assist i n  developing the proper  format in  1 

~ M c h  to present Pe t i t ione r ' s  t a l en t s .  In shor t ,  there i s  nothing 

in the Agreement which d i c t a t e s ,  suggests o r  even h in t s  that 

I t  i s  well es tsbl ished that an agreement between the 1 
I 

p a r t i e s  i s  not absolutely Geterminative of the issue as to  whether 
/ 

someone actually promised to  procure employment f c r  an u t i s t .  

16 Pe t i t ione r ' s  claim that the Agreement, which i s  clear and I 
unambiguous on i ts  face,  was zr mere subterfuge i s ,  however, 

unsupported by the evidence. Not only did Respondent testify that 

understood the du t i e s  of a manager and the prohibit ion against 

as an unlicensed agent, but also David Rudich, counsel to 

21 both par t i e s ,  t e s t i f i e d  t h a t  t o  his knowledge Respondent naver I 
violated the Agreement o r  the Labor Code by performing prohibited - I i 

w services f o r  P e t i  tioner--even though Pet i t ioner  demanded that I 24 Respondent seek and obt& employmsnt f o r  h im .  Given Pe t i t ione r ' s  

4 background and obviaus t a l e n t ,  snd Respondent's huge investment in! 

26 

27 

i -  - 
. ? P I R R  
W UbIvoarnaa 

8's 4 W V  8.7ar 
. a 

him, it is indisputable &t i f  Respondent wanted t o  &la te  the 
. - - - -  - 

Labor Code and act as an unlicensed agont, he could have obtained 
T - 

-5- 
I 322 



21 employment f o r  Pe t i t ioner ,  thereby e n t i t l i n g  him to  earn 

c 21 cammissions to help  repay the money which he had advanced t o  

31 Peti t ioner .  ~esponden t ' s  f a i l u r e  to  do so supports h i s  and 

I 4 &dichts  testimony and demonstrates, t ha t  no v io la t ion  of the 

51 Labor Code occurred. 

61 The evidence showed that during the course of their 

I 7 re la t ionship,  Respondent furnished more than $120,000- to  
--e -- - - -  

81 Peti t ioner .  Pe t i t ioner  contends that the largest p a r t  of said 

9 sum represents cos ts  necessar i ly  incurred by Pe t i t i one r ' s  I 
10 pmduction company t o  record songs Pe t i t ioner  wrote and performed. I 
11 Such expenditures (according t o  a schedule offered by ~ e s ~ o n d e n t )  I 
12 included payments t o  producers (530,500) , r en t a l  charges f o r  I 
13 recording studios and instruments (S18,567.42), s a l a r i e s  f o r -  I 
14 musicians and background voca l i s t s  (S15,396.96) and fees for I .. 

engineering services ($6,342.57). In addi t ion,  Pe t i t ioner  

apparently received cash from Respondent on three separate 

17 ' I occasions. These cash payments t o t a l  $39,200. 

. 1.1 A l l  to ld ,  according to  t h e  evidence produced by 

19 Respondent, he has made cash payments and incurred expenses for I 
20 Pe'titioner in  the t o t a l  sum of $122,167.82. I 
211 It is  axiomatic that one who does not procure, o f f e r  t o  

procure, o r  attempt t o  procure employment for artists i s  not a 

t a l en t  agent i n  contemplation o f  the Talent Agencies Act. 3aden 

I 24 v. Laurie, 120 Cal.App.2d 778, 262 P.2d 261 (1953). That being 

so, he need not obtain a l icense i n  order l ega l l y  t o  manage the 

zS artists1 affairs. California  Labor Code Section 1700.5; cf.  I 
Raden, supra, 262 P.Zd at  65. Necessarily, therefore,  his 



.,, , 11 contracts w i t h  the artists he -ages are not  unenforceable o d n  

2 t o  his faflure t o  obtain  a l icense.  See Buchwald v. S u ~ e r i o r  

3 Court, 254 Cal.App.2d 347, 62 Cal.Rptr. 364 (1967). I 
4~ 

P e t i t i o n e r  has contended,, as. noted, however, that 

3 Respondent acted as an unlicensed t a l e n t  agent and, therefore,  I 
6 the Agreement is unenforceable. It is s i g n i f i c a n t  that the only I 

I 7 facts that Pe t i t ione r  o f f e r s  i n  support of this clairnnare the-" 
--.-< - - 

8 promises of employment upon signing the ~ ~ r e e r n e z t ,  which both 

9 Respondent and David Rudich r e f u t s ,  and the negot ia t ion with I 
Atlant ic  Records, which the evidence has demonstrated, was handle 

exclusively by Rudich, an at torney who acted on P e t i t i o n e r ' s  

121 behalf. 

131 While it appears t o  be t x u e  tha t  Respondent h e w  o f  tts 

14 p o s s i b i l i t y  of a recofd production c m t r a c t  and on one occasion I 
met with Paul Cooper to  t e l l  him of his support for Pe t i t ione r  an 

his willingness to  back Pe t i t ione r ,  d o l l a r  for d o l l a r  k i t h  

17 Atlant ic ,  this in no way cons t i tu ted  prohibited conduct by II 
181 Respondent. F i r s t ,  i t  i s  important t o  bear i n  mind t h a t  the 

19 record producticn deal was never even completed. Noreover, as I 
20 ndted, the discussions regarding d e a l  poin ts  which did  occur I 
21 appear to have been initiated and conducted exclusively by David I 
22 Rudich. 

- T P 
The correspondence between Rudich and Cooper tends t o  

24 indicate  that Rudich was the dr iv ing  force i n  the negotiations izr I 4 that Respondent1 s role  was t o  support Pe t i t ione r  and to agrbe to 

28 of fe r  f u r t h e r  financial support if necessary. I 



a. 

Moreover, according t o  Respondent ' s evidence the 

proposed agreement tha t  was discussed was a record production and I 

not a recording--contrac t: the former c o n t e q l a t e s  a record 

6 latter contemplates employment, by the record company, of the I 
4 production company crea t ing  (producing) one o r  more recordings 

51 ("masters") and del iver ing them -to s record company, wherezs the 

7 

8 

121 t o  supply the tape. Respondent argues tha t  such terms a re  typical.! 

I 
artist 's personal s e ~ c e s .  Thus, i f  a contract  had - been signed, 

-&e - -  

Pet i t ioner '  s production company would have beencont rac  tua l ly  

- 9 

10 

11 

Respondent contends t h a t  the d i s t i n c t i o n  between the 

required t o  produce record masters and to de l ive r  them t o  ~ t l a n t i c '  

Records. I t  would a lso  have been the production" company's 

respons ib i l i ty  to h i r e  the musicians, the arranger,  the studio and I 

record production contract  and a recording contract  i s  c r i t i c s l .  I 
I 

17 He argues t h a t  i n  Cal i fornia ,  the .former a r e  not t rea ted  as I I 
18 employment contracts ,  but ra ther  as contracts  f o r  the sa le  of  I 

,, 19 tangible personal property ( the completed master) by the a r t i s t  I 
20 to the record company. Accordingly, sales tax i s  applicable t o  I 
21 such t ransfer .  Thus, Cal i forn ia  Revenue and T'ucation Code I 
22 Section 6006, 6010 and 6362.5 provide in per t inent  p a r t  a s  d 

follows: 

Section 6006. Sale 
"Sale" means and includes: 

(a) Any t r ans fe r  of t i t l e  o r  possession, 
exchange, o r  bar"ier, condit ional  o r  otherwise, 
i n  any manner o r  by any means whatsoever, of 
tangible personal property f o r  a cocsideration. 



"Transfer of possession,"  includes orily 
t ransac t ions  found by the board to be in . 
l i eu  of a t r ans fe r  o f  t i t l e ,  exchange, o r  . 
barter. 

(b) The producing, f a b r i c a t i n g  , 
processing,  p r in t ing ,  o r  'imprinting of  
tangible  personal property f o r  a considerat ion 
for consumers who furnish either d i r e c t l y  o r  
i n d i r e c t l y  the mater ia l s  used in the producing, 
fabricating, processing, p r i n t i n g ,  or 
imprinting. - / -/ 

--r 
Section 6010. Purchase - 
"Purchase" means and includes:  

( a )  Any t r a n s f e r  o f  t i t l e  o r  possession, 
exchange, o r  barter,  condi t ional  o r  otherwise, 
i n  any manner o r  by any means whatsoever, of 
tangible personal property for a consideration. 
"Transfer o f  possession,"  includes on ly  
transactions found by the board to be in l i eu  
of a t r a n s f e r  of t i t l e ,  exchange, o r  barter. 

131 Section 6362.5. Master tape o r  records 
(a) There a r e  exempted from the taxes 

imposed by this p a r t  t h e  gross r ece ip t s  from 
the sale o r  lease  o f ,  and the s torage,  u se ,  o r  
other consumption i n  this state o f ,  master t 

tapes o r  master records embodyins sound, 
except amounts sub j c c t  to  the taxes imposed 
by other provisions of this p a r t  paid by z 
customer in connectlon with the cus toner '  s 

,, production o f  master tapes o r  master records 
t o  a recording studio f o r  the tangible  elements 
of such master records o r  master tapes. 

20 
I see a l s o ,  Board of  Equalization Res. 1527 Section (a) (J) (1975). 

Thus, the agreement in question (had it been consummated) would 

251 
appear t o  have created s a l e s  tax l i a b i l i t y  for P e t i t i o n e r ' s  

23 
I .company, and would not, there fore ,  have been a cont rac t  cf 

I 24 employment. Stated otherwise, und2r a record production contract  

4 . the artist i s  yl independent cont rac tor  .and not an employee. 

4 However, regardless of the impact of  the distinction 

between a record production cont rac t  and a recording cont rac t ,  t h  



evidence de-monstrated t h a t  Respondent did not procure, o f f e r  t o  

procure, o r  attempt to procure employment f o r  Pet i t ioner .  

Any decision which vioLated the agreement i n  question 

based on a f inding t h a t  Respondent "procured employment" muld . . 
disregard both the sworn evidence i n  t h i s  case and the important 

t i n c  t ions  be tween rding contract  and record pruduc t ion 

agreement, and would fu r the r  ignore the f a c t  that Respondent's - 
-.-e -- 

only ro le  i n  the negotiat ions with At lan t ic  Recbrds was to agree 

to  back Petitioner with one d o l l a r  for every d o l l a r  that At lan t ic  

advanced. Moreover, such a decision w u l d  c l e a r l y  be contrary to 

the s p i r i t  the recent amendment the Talent Agencies Act 

which provides t h a t ,  as of January 1, 1983, "the a c t i v i t i e s  of 

procuring, offer ing  o r  promising to  procure recording contracts  

*or an a r t i s t  o r  artists s h a l l  no t  of i t s e l f  subject  a person o r  

corporation t o  regulation and l icens ing  under t h i s  chapter. I' 

Labor Code Section 1700.4 (as  amended August 31, 1982). 'Nhile it 

is clear that Section 1700.4 was not  intended to  have retroactive 

e f f e c t ,  the public pol icy embodied by this recent  amendinent cannot 

be ignored. % 

Lastly, the  evidence strongly supports the conclusion 

that Pet i t ioner  regarded R e s p o n ~ ~ n t  not a s  his agentr but as  h i s  

"backer," and t ha t  he constantly demanded funds from Respondent. 

./// 



~ h u s ,  t h e  petition to determine controversy is hereby di~missed. - - 
, .- I 

' 6 1 ADOPTED: 
Labor Conmissroner 
State of C a l i f o r n i a  


