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BEFORE THE LABOR COP.8.TISSI@PTER 

O F  THE STATE O F  CP.LIFORMIR 

BOEBY D.  P'CI-CACK, ) Case No. TAC 22-e2 
.- - 1 

P e t i t i o n e r ,  ) DETER?.'IPIAT I O i I  
1 

VS. 1 
) 

9TIS S F I I T H ,  an i n d i v i d u a l ,  OTIS ) 
S'AITii , $5 i r,q bus  Fness a s  REVERLY 1 
GLEN F i U S l C  and FSVER1,Y GLEiJ YUSIC, ) 
I r i C . ,  an e n t i t y ,  1 

1 
Respor:dents . 1 

1 

The above-en t i t l ed  c o r ~ t r o v e r s y  came on r e g u l a r l y  f c r  I 
hea r ing  be fo re  the L a b o r  Ccarnissioner,  Divlslon of  LaSor Stan- 1 

20!l dards. E n f o r c e m e n t ,  Depzrtrneflt of I n d u s t r i z l  Re lak i sns ,  State of 
il 

2111California, by C z r l  G :  Joseph, Attorney f o r  che Div~s:n.: of  I 
221 Labor Standards  Enforcement, s e r v i n g  a s  Special Yearing Officer I/ 
23'1 under t h e  p r o v ~ s i c n s  of S e c t i n n  1700.42 of t h e  Labor Cod+ of  t h e  11 241 state o f  C a l  i fo . -nia ,  P e t i t i o n e r ,  BOREY C. I.:O:*pCK, apprzring by I 

I 
I I 251 t i e  Law Office o f  BARRY G .  \!EST, JAMES E. H O R P I S T I i F ,  of GRZEII-  I 

2S/ 3EF?G, GLL' IKSA I FTFLDS , CL-VI.;AII L 1,IXCHIII~!CER, and l7espo;dert. OTIS l 271 S!1ITil, indivlZual l y and do;ng 511s:ress ss  RE':EP.LY CLEI! :?lJSIC and 

Q -1- 

299 



S:."ESIIFY, hy r3C''p r,a F,. S 1 . " C ' " ; ; y  and :!P.?OLD C. f : n ~ T - t : I ~ , F , ? I C .  

dencc. 5 0  0 1  ar..! ci?cu.-ectnry 5aeiLnn been introduced, and 

1 

m a t t e r  having Seen brLefed a ~ d  subxitted for decision, the 

EEVERLY GLFTr :!i!SIC, I l i C . ,  apqezrinq by the La!,.] Of €ices of POrrALn 

5 follcwing determination is mace: I . .  

I It is the deterninatlon of the Labor C ~ ~ ~ i s s i o n e r :  

711 That during the tlme in questiori, respondent did not 

101 2. That the record agreenent entered into between peti- 

8 

11 tioner and respondent in 1981 is fully er~forceable with all pri- I 

act as a talent agent 3 s  that term is defined in Labor Code I 

I 12 vileges ac2 rights thereunder. - 

91 5 i-ro0.4. 

On April 23, 1982, petitioner BOEPY V!OF;4CK (hereinafter 

16/1 scnetimes !.!onack or petitioner) filed a Petition to Deterrnirie 

17 Ccntroversy pursuant to Labcr Coc?e 6 1700.G with the Labor Com- 'I 
18~lrnissioner of the State of California, agalnst respondent OTIS 

II 
19 SI..:ITH, individually and doing huslness as ?EVERLY GLEE1 r f U S I C  3nd I1 

22 ll Ilce~sed artists' rr.anaqer and talent agent in the State of Call- 

20 

21 

231 fornia during his representation of petitioner. I I 

REVEF:LY GLEN V U S I C ,  I Y C .  (herei~af ter sometines respondent or 
* 

Smithj. The Petition allesed  l at respondent acted as an un- 

261on behalf of petitioner and fu r t l - e r  denied the material alleoa- 

241 

25 

t i o . 1 ~  of the Petition r e q a r d l n ~  th.5 clair,cd vlola*;',ons of t he  

-2 -  
JRT FADES (r 
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Respondent filed an ?.r,sxer to thz allegations in the 

Petition to Determine Controversy and denied that he negotiated 



1 ' krt j sts ' f.1anacjcrs PC% ancl T a l e n t  r\qency A c t .  I1 
11 Dfte r  sovcral conti nuarccs, the hearintr comnenced. 

311 
After ~ c t i  ti~p€rS srcsentec! their case and rcstcc:, 

611 tion in respondent ' s  favor was d e n i e d .  The hearinq continued and 

4 

5 

7 respondent put on his evidence. After the' conclusion of the I 8 hearing, a complete t r a n s c r i p t  was prepared, briefs were submit- 

respondent -nade a rotion for a judgment pursuant to Code of Civil 

Procedure Section 631.8. The ?*otion for a jud~ment or deterrnina- 

g t ea  by petitioners and respondents and the m a t t e r  was submitted I 
I 10 to t h e  Special Eearing Officer for a determination. 

ISSUES 

13 The issues presented are two-fold: 

1411 1. Did respondent function as an artists ' manacer ar~c; 

t a l e n t  aqent as those terms a r e  defined in the Labor Code without 

a license? 

17112* ,, Whether t h e  Labor Commissioner h a s  jurisdiction kc  

18(idetermir.e all of petitioner's claims. If so, what relief, i f  

any, should be granted to either psrty? 

111 - 
21 APPLICA.RLE LS!V 

22 The l a w  which o r i l l  determine the outcome of the clains 

23 

24 

25 

2 6  

27 

asserted by p e t i t i o n e r s  is contained in Labor Code, Sec t lo r i s  

1700-1700.47, which w a s  knoorn 2 s  the Talent Agency A c t .  

"111 



1 

411 n l a  Labor Comniss ioner  . Respcnrlent has a d n i t t e d  that he neve r  I 

S e c t l o n  1700.5 of t he  F r t ~ s t s  ' Ysnagers k t 1  p r o h i b i t s  

2 

3 

. 51 sough t  o r  o b t a i n e d  such a license d u r i n q  the p e r i o d  t h a t  he re- I 

a2yone  frc? e n r a c r ~ n q  ~n thc o c c u q ~ t ~ c n  o f  qtr a r t i . s t s l  r,anac?er o r  

t a l e n t  a t lent  t . ! ~ t h o ~ l t  hav lnc  oi . ' I ; l~red  a l i c ~ n s c  from t h e  C a l i f o r -  

6 p r e s e n t e d  p e t i t i o n e r .  

7 I One o f  t h e  c r i t i c a l  i s s u e s  which w i l l  be  d i s c u s s e d  

he r e inbe low  is whe ther  r e spondsn t  performed services of a t a l e ~ t  

g ( a o & n t  on p e t i t i o n e r ' s  b e h a l f .  ?-n a r t i s t s1  manager is  d e f i n e d  i n  

1 0 I S e c t i a n  1700.4 as:  

'~11 s t a t u t o r y  c i t a t i o n s  xi11 b2 to the California 
Labor Code u n l e s s  otherwise s p e c i f i e d .  - 
' ~ f f e c t  i v e  J a n ~ a r y  1 ,  1979,  S e c t i o n  1700.4 was amended 
t o  r e a d  a s  f o l l o w s :  

11 

12 

13. 

14 

15 

lG 

17 

18 

19 

"A t a l e n t  agency IS h e r e b y  d e f i n e d  t o  be a person  
o r  c o r p o r a t i o n  who enG3aes ic the o c c u p a t i o n  o f  p rocu r -  
i n g ,  o f f e r i n q ,  p r o m i s r ~ g  o r  a t t e r , p t i n g  t o  p r o c u r e  en- 
ployment o r  etlgagercents fo r  an a r t i s t  o r  artists. 
T a l e n t  a g e n c i e s  may, l n  a d d i t i o n ,  c o u n s e l  o r  direct 
a r t i s t s  i n  the dev2lopment of t h e i r  p r o f e s s i o n a l  
c a r e e r s .  " 

A person  who engages  i n  the occupa t i on  o f  
a d v i s i n g ,  counseling, o r  d i r e c t i n g  a r t i s t s  
i n  t h e  development o r  advanceaen t  of t h e i r  
p r o f e s s i o n a l  c a r e e r s  zr.d vno p r o c c r e s ,  

- 

offers, p romlse s  o r  a t t e r p t s  t o  p r o c u r e  
enployment o r  engage.-znts  f o r  an  c r t i s t  
o n l y  ~ r .  c o n n e c t i o n  : r ~ = h  znd a s  a p a r t  o f  
t h e  d u t i e s  and o b l l g s t l o n s  o f  such person  
under  a c o n t r a c t  wl th  such a r t l s t  3y which 
such person  c c n t r a c t s  t o  r ende r  s e r v i c e s  

I o f  t h e  g a t u r e  above r z n t l o n e d  t o  such 
a r t i s t .  

/// 

/// 



One tnajor lssuc to 1 ) ~  dctcr~in~d is whether resnondcnts 

411acted as an artists' olanaper or talent aqent iri rendering 

5l services for. Yomack or whether the servlces tiere rendered ir. a 
61capacity, or capecities, other than that of an artists' manager/ 

7 talent agent. We will first consider that portion cf the defini- W 
8 tion of artxsts' managers in Section 1700.4 rrhich deals with I 9 promises, representations, , and the process of entering into an 

agreement concerning prohibited services. The preponderance of 

the evidence does not establish nor support a finding that re- 

12aspondent promised petitioner that he would procure or otherwise 

13,obtain enployment for petitioner. There was 3q evidence that 

rcspondrr.t had ever referred to himself as blomack's "agent" or * that he resisted attempts by other agents to establish an agency 

161 relationsh~~ with li'ornack. 11n fact, according to petitioner Is own 

17 testimony, respondent was very much indifferent to others shop- I/ 
-1811ping for a deal for petitioner, namely, one Rngelo DiFrenza. 3 

191 
Mow we will turn to the question as to whether respcn- 

20lldents: actual conduct or activity (as contrasted with any promia- n - 
21 es and representations that may have been made) constituted pro- 

221icurenent and attempted procurement of employment. Other t h z n  

231 petitioner's own testimony, the only evidence submitted by peti- 
24 tioner was that of affidavits which fcr the most part were cate- I 25 

i.3 'owner arid proprietor of recording studio "Magic Wand." 



41 that i.'onack was controlled and manipulated into sipning the re- 

1 

* 511 cordlnq agreement. %e find the evidence to be insubstantial to 

cia1 ccndition coupled :.;.ith the respondent's refusal to make a 

loan to petitioner I n  thc  a roun t  of 511,000 unless petitioner 

siqned the contract, he signed thc agrce~snt. Petitioner contends 

establish this conclusion or to support a finding of this fact. 

711 However, we do find that the recording contract terms and agree- 

8, ment are adequate and fair and negotiated and entered at arms 

911 length.  

lo l l  V:e find and determine t h a t  all terms of the recording 

l11/ agreement are fully enforceable, including the provision for 

121 attorneys' fees, and accordingly award the respondent reasmaS?e 

1311 fees. 

l4 11 The Petition to Determine Controversy is dismissed and 

151 the relief requested l h e r a l n  is denied. 

PATRICK It:. HEP:IIIrIG 
S T A T E  LAROR COt. 'I ' ISSIOllER 
D I V I S I G C !  OF LAEOR STAI!DAI?DS E:!FORCE:IEI;T 
Department of Industrial Relations 
S t a t e  of California - 

f q f ' ~  
PATR t C X  !,!. %E;I [ I I t iG  

21 

22 

State Labor C~rnrr~issioner 

DATED: &j/l 8, If5/ 
CARL G. J O S @ H  

23 11 Special Hearing Offlcer 



ALBERT J. REYFF, Deputy Chief 
DIVISION OF LABOR STANDARDS ENFORCEMENT 
By: Carl G. Joseph 
107 South Broadway, Room 5015 
Los Angeles, CA 90012 
213/620-2500 . 

BEFORE THE LABOR COMMISSIONER 

OF THE STATE OF CALIFORNIA 

BOBBY Dm WOMACK , Case No, TAC 22-82 

Petitioner , 

OTIS SMITH, an individual, 
OTIS SErlITE, ,dba BEVERLY GLEN 
MUSIC, I N C ,  , arl c n t i  ty, 

Respondents . 

DETEFtbIINATION REG1RDINC AWARD I 
OF ATT02NEYS1 FEES TO - 

Petitionert s motion to tax costs came on regularly for 

hearing on January 17, 1983,  having been continued fmn Jmslary ll,I 

1983, before the Lzbor Commissioner, Division of LaSor Standards 1 
I 

Enforcement, Department of Industrial Relations, State of I 

I California, by C.4ILL G. JOSEPH, Attorney for the Division of Labor I 
I 

Standards Enforcement, serving as  Special Hearing Officer under I 
the provisions of Section 1700.44 of the Labor Code of the State I 
of California. Petitioxer BOBBY D .  WOXACK appeared by his I 

I' 
attorneys GREENBERG, GL~JSICER, FIELDS, CLAMAN & MACHTINGER by 

J I 
BARRY G. WEST. Respondents OTIS SMITH, individually and dba 

-1- 



BEVERLY GLEN MUSIC, and BEVERLY GLEN NUSIC, INC. appeared by 

t h e i r  at torneys LOEB and LOEB by DEBORAH R. CLARK. Oral and 

documentary evidence having been presented and post-hearing b r i e f  4 
having been submitted by p e t i t i o n e r  and respondents, respectively,  

and the ~ a b o r  Commissioner having duly considered a l l  evidence 

presented and b r i e f s  submitted, and the cause having been 

submitted f o r  decision,  the Determination of the Labor 

Commissioner w i t h  respect  to  the Award of Attorneys' Fees to 

respondents i s  as follows: 

1. The at torneys '  f e e  provisions s e t  f o r t h  in 

Paragraph 18 of the  Recording Contract dated May 14, 1981 and i n  

Paragraph 14 of the  Personal Management Agreement dated November 

10, 1980, a re  applicable* to  these proceedings. 
. 2. On November 29, 1982, the Labor C o d s s i o n e r  issue 

a ~etermina&on' resolving the i s sues  ra i sed  by the pleadings i n  

these proceedings. Said Determination resolved a l l  issues i n  

favor of respondents and a-erded respondents reasonable 

at torneys ' fees ,  

3. Pursuant to  the provisions of Paragraph 18 of the 

Recording Coztract and Paragraph 14  of the Personal Management 

Agreement, respondents a re  e n t i t l e d  to  recover at torneys fees  

incurred herein. During these proceedings the sa id  Personal I 
1 Management Agreement and Recording Contract were introduced il 

I evidence, the contractual  at torneys '  f ee  provisions therein were I 
admitted by pe t i t ioner ,  and the is,sue of awarding attorneys '  fees  

was fully argued and br ie fed  by counsel f o r  the respective 

par t ies .  Accordingly, a l l  prerequis i tes  and pleading r e q u i r e ~ e n t  4 



o o o  
0 0 0 
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The amount of the reasonable attorneys ' fees  

incurred by respondents herein i s  found to be S45,OCO.OO. 

Accordingly, i t  is  determined that respondents shall have and I 
recover from petitioner $4 5,000.00. for their attorneys ' fees. I 

ALBERT J .  REYFF, Deputy Chief 
DIVISION OF L4BOR STAVDARDS ENFORCEMENT 
Department of Industrial Relations 
State of  California 

DATED : 

Special  ring Officer 

ADOPTED : - 

DATED : 

', . 
ALBERT J .  REYFF 
Deputy Chief 


