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I/ 

1 
BEFORE THE LABOR COMMISSIONER I 

1 
STATE OF CALIFORNIA 

1 

1 
BARRY NUSSBAUM AND PRO MANAGEMENT, 1 
IlJC. , ) 

) TAC 17-80 
Petitioners, ) SFMP 81 

1 
VS . 1 

1 
THE CHICKEN'S COMPANY, IMC. AND 1 
TED GIAPINOULAS , 1 

) 
Respondents. 1 

1 
THE CHICKEN'S COMPANY, IPJC . 1 
AND TED GIAMNOULAS , 1 

) TAC 20-80 
Cross-Petitioners, ) S F M P 8 G  

1 
VS . 1 

1 
BARRY NUSSRAUM AND PRO MANAGEMENT, 1 
IPIC . , 1 

) DETERMTMATIOEJ 
Cross-Respondents. 1 

23 1 The above-entltled controversy came on regularly for hearlng 
I 

San Dlego, California, on May L ,  1981, before the Labor Corn- 1 
1 

11 25' missioner of the State of Californla by Frank C. S. Pedersen, 
I1 1 

261 Counsel for the Division of Labor Standards Enforcement, servinq 
I 

COURT PAPER 
ST&?* OI e ~ l r O R Y I A  
ST0 I13 , R E 4  2 7 2 ,  

27) 
I 

I 
as Special Hearlng Offlcer under the provlrions of Sect~on 



II 
111 1700.44 o f  t h e  Labor  Code o f  t h e  S t a t e  of C a l i f o r n i a ;  p e t l -  

I 
;I I 

I 2 11 t l o n e r s  and c r o s s - r e s p o n d e n t s  Bar ry  l iussbaun and  P ro  rrlanaaernent. , 
3 11 I n c .  a p p e a r i n g  by  t h e  law o f f l c e  of Solomon, Vard ,  A q u l r r e  G I 

11 Seldenwurrn by Wllllarn W. Ravln ,  and r e s p o n d e n t s  and c r o s s - p e t l -  I 
Ii 

5 / t l o n e r s  T h e  C h i c k e n ' s  Company, I n c .  and Ted Glannou las  a p p e a r i n g  

611 b y  t h e  law o f f i c e  o f  Sullivan, J o n e s  t Archer  by i < ~ l l ~ a r n  J. 
I 
I 

11 I ; 
7 ' Tucker .  11 I 

I 

I t  is t h e  d e t c r r n l n a t i o n  o f  t h e  Labor Commissioner:  
- 

1. T h a t  t h e  c o n t r a c t  e n t e r e d  i n t o  between t h e  p a r t l e s  h e r e -  j 
I 

t o  on J u l y  30,  1979 i s  i l l e g a l  and  p e t i t l o n e r s  and c r o s s - r e s p c n d -  : 

11 Ev?Zence ,  b o t h  o r a l  and documentary hav inq  been  i n t r o d u c e d ,  [ 
I 

1 4  r n t s  a r e  not e n t i t l e d  t o  any f u r t h e r  commissions.  1 
I I 

l5 11 2 .  T h a t  petitioners and c r o s s - r e s p o n d e n t s  r e t u r n  t o  c r o s s -  j 

91 and t h e  rna t t e r  h a v i n g  been b r l e f e d  and subrn l t ted  f o r  d e c l s l o n ,  

IMTRODUCTION 
I ~ 

l6 I 

20 // O n  J u n e  2 7 ,  1980 B a r r y  ~ :ussbaum and P r o  Management, Inc. 1 
I 
I 

! 

I 
p e t i t i o n e r s  t h e  sum o f  $7 ,324 .49 ,  representing commissions paid I 

I I 
21il f i l e d  a P e t l t i o n  t o  Deterrnlne C o n t r o v e r s y  p u r s u a n t  t o  L a b o r  C l ~ d e  I 

i I I 

10 
I 

17 ;  t o  c r o s s - r e s p o n d e n t s  f o r  s e r v i c e s  r e n d e r e d  a f t e r  E!ovember, 1979.  
I 

!I I 18 ,, I i 

221 S e c t i o n  1700.44.  

23 11 The p e t i t l o n  a l l e g e d  and a d m l t t e d  t h a t  p e t i t l o n e r s  had acted 

I 

t h e  following d e t e r r n l n a t l o n  i s  made: i 

11 .. 
2 4 1  I n  t h e  c a p a c i t y  o f  a t a l e n t  a g e n c y ,  a l t h o u g h  n o t  l i c e n s e d  a s  I I 

I 

between t h e  p a r t l e s  on J u l y  30 ,  1979 ,  t h e  i n i t i a l  t e r m  o f  whlch i 
251 

I 
26: 

COURT PAPER 
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0.C 

s u c h .  They n e v e r t h e l e s s  s o u g h t  t o  r e c o v e r  t h e  r e a s o n a b l e  v a l u e  

o f  t h e l r  s e r v l c e s  d u r i n g  the l e n g t h  o f  t h e  c o n t r a c t  e n t e r e d  I n t o  
'I 

I 
I 



- COURT PAPER 
5 1 1 1 1  0 T  C L L I I O R H I A  
jrn I I3  f n r v  a 7 2 ,  

O B I  

I was for a period of two years. Respondents flied an answer and 

I cross-petltlon adrnittlnq the fact that the contract had been 

entered lnto and that services thereunder had been rendered by 

petitioners, but asserted that the contract was null and vold 

because petitioners were not Licensed as a talent agency and 

therefore were not entltled to recover any further amounts. The I 
1 

cross-petltlon al$o asked for the return of all commlsslons b a l d  ; 
I 

to Barry Nussbaum and Pro Pfanaqement, Inc., under the contract, 
I 

amounting to the sum of $ 3 5 , 4 7 6 . 2 4 .  

11 

I S S U E S  

Inasmuch as the petitioners were admittedly not llcensed 

as a talent agency, the only issues are: 

1. Are petitioners nevertheless entitled to the reasonable 

value of thelr services" 

2. Are respondents entitled to recover back all commissions 

actually pald to petitloners9 

DISCUSSION 

Ted Giannoulas, otherwise known as "The Chlcken" is and 1 
I 

was an artist as that term IS defined rn Labor Code Sectlon 1 
I 

Durlng the early part of 1979 Giannoulas met Nussbaum f r e -  I 
quently at the offlce of the San Dlego Clippers where Nussbaurn 1 

I 
was director of sales. I I 

They spent some tlme together and eventually Nussbaurn start- I 
I I 
ed representing The Chlcken as a talent agent wlthout a wrltten 

li 



COURT PAPER 

osr 

c o n t r a c t  and  e v e n t u a l l y ,  p u r s u a n t  t o  tts written c o n t r a c t  o f  

J u l y  30 ,  19B-k. 

Musshaurn was n e v e r  l l c e n s e d  b y  t h e  Labor C o m m i s s ~ o n e r ,  n o r  

was t h e  c o n t r a c t  of J u l y  30, 1979 e v e r  2oproved  by t h e  Labor 

Commissioner .  

N e v e r t h e l e s s ,  Nussbaurn r e n d e r e d  s e r v l c e s  t o  G i a n n o u l a s  and 

was compensa ted  by v a r l o u s  c h e c k s  totalling S 3 5 , 4 7 6 . 2 4 ,  a s  1,s 

s e t  f o r t h  i n  E x h l b i t s  M and P J ,  f o r  s e r v z c e s  t h r o u g h  Februa ry  

1, 1980.  

I n  November o f  1979 ( t h e  e v l d e n c e  z o e s  n o t  d ~ s c l o s e  t h e  

e x a c t  d a t e )  Nussbaurn was a d v l s e d  by  r e s ~ o n d e n t ' s  c o u n s e l  t h a t  he  

would r e q u i r e  l l c e n s e  and t h a t  t h e  c o n t r a c t  would have t o  be 

approved  by the Labor Cornmissroner. There  i s  no e v ~ d e n c e  t h a t  

e l t h e r  p a r t y  knew o f  t h e s e  r e a u l r e n e n t s  D r l o r  t o  November o f  

1979.  

Mussbaum p r o c u r e d  an  a p a l i c a t l o n  f 2 r  a  l l c e n s e  b u t  n e v e r  

f i l e d  ~t w l t h  t h e  Labor Cornmissloner. 

F i n a l l y  Mussbaurn was t e r m i n a t e d  by The Chlcken  on F e b r u a r y  

29 ,  1980.  

The case o f  Buchwald v .  S u p e r l o r  Court, 254 Cal.. App. 2d 

347 ,  a f f l r m e d  t h e  b r o a d  powers o f  t h e  L+bor Cornmissloner and 

s t a t e s  t h a t  s i n c e  t h e  c l e a r  o S j e c t  o f  tze T a l e n t  Agency A c t  "1s 

t o  p r e v e n t  improper  p e r s o n s  from b e c o w ~ r g  a r t ~ s t s '  managers 

( t a l e n t  agencies) and t o  r e g u l a t e  s u c h  z c t i v i t y  f o r  t h e  p r o t e c -  

t l o n  o f  t h e  p u b l l c ,  a  c o n t r a c t  be tween  F.2 u n l i c e n s e d  a r t i s t s '  

manager and  an  a r t l s t  i s  v o l d . "  

The s u b s e q u e n t  case o f  Buchwald v .  %at=, 3 C a l .  3d L 9 3 ,  



I 

I 
se t  For th  t h e  d e c l s l o n  of t h e  Labor C o r n n ~ s s l o n e r  i n c l u d i n q  r epay-  ( 

I! Nowhere rn  e l t h e r  o f  t h o s e  two c a s e s  does  t h e  Cour t  s t a t e  I 
411 t h a t  i t  is mandatory f o r  t h c  Labor Commlss~oner  t o  o r d e r  t h e  I 
5 /i r e t u r n  o f  a l l  commlsslons.  I I 
60 The a u t h o r i t i e s  c i t e d  by petitioner s t a n d  f o r  the p r o p o s l -  / 1 

I' I 
7 : )  t l o n  that r e l l e f  *ay be g r a n t e d  even  unde r  a n  l l l e q a l  c o n t r & t  

I I 
I I 

8 !/ depending upon " t h e  k lnd  of i l l e q a l l t y  and t h e  particular f a c t s  
jl t I 

9 /( ~ n v o l v e d " .  This p r o p o s l t l o n  i s  w e l l  e x p r e s s e d  i n  Southf r e l d  
I I 

10, V .  B a r r e t t ,  1 3  C . A .  3d 290, 9 1  C a l .  R p t r .  51L, whlch s t a t e s :  
I I / I 

I From e v i d e n c e  i n  t h i s  c a s e  lt must  be  conc luded  t h a t  a t  I 
t 

l1 1 " . . .The  r u l e  r e q u l r l n g  c o u r t s  t o  w l t h h o l d  r e l i e f  under  t h e  

I terms o f  a n  i l l e g a l  c o n t r a c t  1s based  on t h e  r a t r o n a l e  that 

21 t h e  t i m e  t h e  p a r t l e s  s l g n e d  t h e  c o n t r a c t  i n  J u l y  o f  1979 t h e y  I1 

l2 I 
I 

14 11 
I 

15 

l6 I 
i 

l7 I 

2211 b o t h  b e l i e v e d  t h e y  were e n t e r l n g  l n t o  a  v a l l d  c o n t r a c t .  I 

t h e  p u b l l c  l rnportance o f  d i s c o u r a q l n g  such  p r o h l b l t e d - t r a n s -  
a c t l o n s  ou twe ighs  e q u i t a b l e  consideration o f  p o s s l b l e  i n j t l s -  
t i c e  a s  between t h e  p a r t i e s .  However, t h e  r u l e  1s  n o t  a n  1 
l n f l e x l b l e  one  t o  he  a p p l l e d  i n  ~ t s  f u l l e s t  r r g o r  und'er I 

any  and a l l  circumstances. A wide  r ange  o f  e x c e p t l s n s  h a s  I 
been  r e c o g n i z e d .  Where t h e  p u b l ~ c  c a n n o t  be p r o t e c t e d  be- 
c a u s e  t h e  t r a n s a c t l o n  h a s  a l r e a d y  been c o m p l e t e d ,  n o  s e r ~ o u s  
moral  turpitude 1s involved, d e f e n d a n t  1s t h e  o n l y  one  I 
g u i l t y  o f  t h e  ' q r e a t e s t  mora l  f a u l t , '  and d e f e n d a n t  would 
be u n j u s t l y  e n r l c h e d  a t  t h e  expense  o f  p l a l n t ~ f f  ~ f  t h e  
r u l e  were a p p l i e d ,  t h e  g e n e r a l  r u l e  s h o u l d  n o t  be  applled. 

23 (1 I t  15 o b v i o u s  from h i s  t e s t i m o n y  and demeanor a t  t h e  hearing I 

I n  s u c h  c i r c u m s t a n c e s ,  equitable solutions have  been 
fashioned t o  a v o i d  unjust enr i chmen t  t o  a d e f e n d a n t  and 

I 
a  d l s p r o p o r t l o n a t e l y  h a r s h  p e n a l t y  upon t h e  plaintiff." 
( C a s e s  c l t e d )  

I 
I 

t h a t  G iannou las  is  an  a b l e  and a n  a s t u t e  bus inessman and n o t  I 
I 

t h e  t y p e  t o  b e  t a k e n  a d v a n t a g e  o f .  I 
O n  t h e  o t h e r  hand ,  Nussbaum 1s n o t  such  a n  undesirable i n d l -  / 

I 
v l d u a l  t h a t  h e  would have  been  r e f u s e d  a t a l e n t  agency l i c e n s e  

COURT PAPER 1 
STATC OF C l L L i  Y R H  A 
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osr  I 
-5- 

I t  

188  
i 
I 



i j I 
1 ;  had he a p p l l e d  f o r  o n e ,  a s  l n  fact he s n o c l d  have a f t e r  beina I 
2 aiJ,/1sed I n  November of 1979 t h a t  h e  r e q u i r e d  a l i c e n s e .  1 

I 
11 

3 :I The Hear lng  O f f l c ~ r  no:.! makes t h e  f o l i o w l n q  F i n d i n g s  of  1 
I I 
I, 

4 j:  act and C o n c l u s ~ o n s  o f  L a w :  

5 I 1  
F I N D I I I G S  OF FACT 

;I 
6 !i 1. Glannou las  1s a p e r f o r m e r  o f  a n t ; c s  2nd " T h e  Chlcken" 

7'; costume f a l l s  wltt-iln t h e  d e f l n l t l o n  o f  a n  "artlst" I n  Labc r  Cede 

g , ,  Section 1700.4 .  
11  

9 11 2 .  Mussbaum was a  " t a l e n t  agency" w l t h i n  t h e  meanin- of  
11 

' I  LO !, Labor Code Section 1700.4. 
I1 

3. Nussbaum was n e v e r  licensed a s  a t a l e n t  agency, nor 

was any c o n t r a c t  e v e r  approved by t h e  Labcr  C o m l s s l o n e r .  
- 

l2 j! 
ii 

15 #!  4 N e l t h e r  p a r t y  had any r e a s o n  t o  b e l l e v e  t h a t  t h e ;  were I I 
i 1.1 

1 4 : ;  e n t e r i n ~  into a n  l l l e g a l  c o n t r a c t  on J u l y  3 0 ,  19B-1. I 

'I I 
15 11 5 .  I n  November of 1979 rlussbaurn w a s  a d v i s e d  that h e  re- I 

\I 16!, q u i r e d  13 t a l e n t  agency l i c e n s e  and t h e r e a f t e r  knowingly f n ~ l e d  i 
i7// t o  s e c u r e  a l l c e n s e  from t h e  Labor Comrn~ss :~ner  p u r s u a n t  t o  Labor I 

I 
18'i Code Section 1700.5.  I 

: 1 I I 
13 :' 6 .  Giannou las  p a i d  Nussbaum val - ious  amounts o f  cornrnisslons I 

I 

20;: t o t a l l l n q  t h e  sum of 435,476.2L. Checks numbers 1 9 9 ,  201 end 1 
21'i 219 t o t a l l l n q  3 7 . 3 2 L . 4 9  were f o r  s e r v l c e s  r ende red  by liussbaurn 

1 

;I I 
I 

I 

1 1  a f t e r  November o f  1979.  22 ,I I 
li 

23 '1 7 .  T h e  i l l e g a l  c o n t r a c t  d l d  n o t  i n v o l v e  moral t u r p i t u d e  I 
11 2,..lin(3r was i t  e n t e r e d  into w l t h  ~ n t e n t  t o  evade  the r e q u l r e m e r t s  1 

I 
I 

2 5 : 1  o f  t h e  T a l e n t  Aqency A c t .  

11 
26 'I 8 .  T h e  repayment  of all commissions by Nussbaum would be 

11 
27J disproportions t e l y  h s r s h  i n  proportion t o  the extent of  i l l e g a l r  ty .' 

I 
II I 



C O N C L U S I O N S  OF LAW 

1. The c o n t r a c t  e n t e r e d  l n t o  o n  J t i l y  30, 1979 by t h e  

p a r t l e s  h e r e t o  1s a n  r l l e q a l  c o n t r a c t .  

2 .  P e t i t l o n e r s  a r e  n o t  e n t l t l e d  to any  f u r t h e r  conrn lss lons  

under the c o n t r a c t  of J u l y  30, 1979. 

3. Petitioners and c r o s s - r e s p o n d e n t s  a re  o r d e r e d  to re turn  

t o  r e s p o n d e n t s  and  cross-petitioners all sums f o r  s e r v i c e s  

r e n d e r e d  a f t e r  November of 1979,  arnountinq t o  t h e  sum of 

97,324.49. 

DATED: December L&, 1981. 
Special  Hearinq O f f l c e r  

Cl3URT PAPER 
9ThTC 07 C 4 L I I O # N I A  

14 

15, 

17 / 
I 

l ADOPTED: 
1 

Labor Cornrnlss loner 
State of Call f o r n l a  

I 


