
STATE OF CALIFORNIA

no • TAe 36-79
SF ~P 63

DETER~.,INATION

(1.15) 557-2516

Off~cer under the provisions of Section 1700.1.4 of the Labor

hearing in Los Angeles, Callfornia, on January 12, 1981 and

The above-entitled controversy came on regularly for

Attorneys for the Labor Commissioner

California by Frank C. S. Pedersen, Counsel for the Divlslon.~ ...~ .

BEF02E THE LABOR connr ss rousa

of Labor Standards Enforcement, serving as Special Hearlng

March 16, 1981, before the Labor Commissioner of the Stnte of

Telephone:

DIVISION OF LABOR STANDARDS ENFORCE~ENT

By: FRANK C. S. PEDERSEN,
Special Hearlnq Offlcer

525 Golden Gate Avenue - Room 606
San Francisco, CaLlfornla 94102

CATHRYN DAMON, )
)

Petltloner, )
~- )

vs. )
)

RICHAP.D LEE E~LER dba )
RICHARD LEE EMLER ENTERPRISES,)

)
Respondent. )

---------------)
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22 il Code of the State of Ca11fornia; petitioner Cathryn Damon

23 I appearl.nq by the law office of Mitchell, Silberberg & KnuP? by
I

24 ~ MarJ.lyn E. Levine and respondent Richard Lee Emler dba Richard
II

25'1 Lee Emler Enterprises appearing by Larry Ball.

26 Evidence, both oral and documentary having been lntro-

4It 27 duced, and the matter having b~~n briefed and subrn~tted for
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deC1Slon, the follow~nq deter~inat10n 15 ~ade:

It is the d~termination of the Labor Commissioner:

1. That the Labor ComulS51oner has exclusive jurlsdlc-

tion over the ccntrover5y set forth in the Petit:on to Deter-

mine Controversy.

2. That any oral agree~ents entered lnto are ille?al

and ~espondent lS not entltled to any further CommlSSlcns

thereunder.

3. That p~':~tloner 15 not entltled -:0 the return of

any c':J~pensat ::'L':1 ·le retofore paid to r e s po-ic en t .

I I~

INTRODUC";ION

?etltioner Cathryn Damen 15 a well i-;:,:own actress an:::eiJr-

lng i n the te lev 1 5 ion s e r-ies 1\ Soap " and >'?s been an ac tress

for many years, and respondent Richard Lee Emler is admlttedly

not llcensed as a talent agency.

The Petitlon to Determlne Controversy mace varlCU5 cld~~s

and ralsed varlOUS issues Cut at the time of the hearlnq

petitloner narrowed thetssue to whether or not respondent

procured or attempted to procure employment for petltioner

and requested the return of all compensation that respondent

had received from petitioner and alleged that any agreement

between the parties was void because of respondent's fallure

to obtuln a talent aqency llcense.

P.espondent alleged that the Labor Co~missioner was ~lthout

jurisdiction to rtetermine any issues alle~ed in the ?etlt~on

.
to Detcrnine Controversy and raised as an affinmatlve defens~
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•
that petitioner employed l~censed talent agents and attorneys

to perform the dutles that required a talent 2gency license.

Durlng the course of the hearing respondent argued that the

respondent was a personal manager and that the mere procurlng

of inc1dental emplcyment by a personal manaa~r does not alter

h1s role to that of u talen: agent.
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DISCUSSION

Cathryn Damon admlttedly is and was an artLst as t,at

term is defined In Labor Code Sect:on 1700.4, and Rlch~rd

Lee Enler was adrn i ttedly not 1 i c errs ed as. a talent a qenc y but._-

alleged that all services he performed for petitioner were

those ordinar11y performed by a personal mnnager.

In1tially the oarties met in the comp~ny of several ~ther

people In a restaurant 1n 1978 to d1SCUSS the possib1li.ty

16 of respondent rep~esentlng petitione~ 1n some capaclty. One

that she meet with respondent.

conductor whose personal manager was Richard Lee Emler.

fied that respondent was the first one to inform her that

of the parties pres~nt was a Paul ~atz. a musical ~r1ter and

It appears that as a direct result of this knowledqe

Mr. Matz was an oLd.frlend of petitioner's and suqgested

Thereafter varlOUS agents and casting directors test1fied

her appear younger. This statement was not denied by respon-

dent.

that petitioner was reconsidered and hired for a part in a

petitioner had recently undergone cosmetic surgery Which made

directly or by declaration and specifically Kris Kromas testi-
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TV movie called "Fr::.c::c.ships. Secrets and !...lves".

There was a great conflict in the ev:=e~ce before the Hear-

Lng Officer as to the part respondent P:2~~j in neqotldting or

re-negotldtlng for _petitioner reqardino ::-~ TV series "SOdP"

and others.

Some of respondent's efforts were th=se ord!narLly aSSoclat-

ed with the dutlCS of a personal manaQer :~t there was evidence

that respondent had procured or attemptec -:0 procure employment

for petlt~oner at l~ast insofar as re-ne~=:Latlon of her sdlary

in "Seap" and her role lor. "Friendships, 5~::l"'e":es and Ll\/es".

I A t~lent agency license is necessary even where proc~re~ent---..........
activities are on l y "inc.Lde:-,tal" to the c.:':ent's duties and ':011-

gatlons and any prevlo~s determinations ~~ the Labor Conmlssicn-
- I

14' er to the contrary, as clted by r~sDondc~:, are specifIcally
I

15': overruled.

Petltloner cOl"'rectly sets forth in -~:- trla1 brlef that
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the Leglslature has al:-eady rejected tba: concept and refers

to S.B. 686 (1972), at 1 (as amended May 15, 1972).
, -~

Furthermore, the Legislature specif:=a11y rejected a propos

a1 introduced by Senator Zenovich on March 16. 1978, that wo~ld

have permLtted personal managers to procu;e employment as long

as it was only "incidental to the obliga::'ons contracted for".

(Walter L. M. Lorlmer 1n a speech to the ~ntertainment Law Com-

cmitte of the Scv~rly H1l1s Bar Associ1a~lont as reported in

the Los Angeles Daily Journal Special Re~~rt of April 6, 1979,

entitled "The Ne·.-J Stdtute Regulating t; rt .... sts Managers and Per-so

a1 f.AanaC'TP r s " . )
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the return of all comm:SS1ons.

Petitioner states that she 15 ent1tled to rest1tu~lon

all sums p~id and refers to I WitkIn, Summary of Callf~rnla La~,

•
,I
II
,i

11

II
11, The case of Buch'.... ald v. Superlor Court, 254 Cal. r·:::::J. ~(i

I,

211347. while a f f i r-n i nq the broad pov.e r s of the Labor Corrvm s s i crie r-,
II

311 to prevent improper persons from bec~mlng talen 3qencies and
,I
I!4 to regulate the1r actlvl t1es for the protect10n of the public,

5: does not make it manda~ory for the Labor Commissioner to order

6 :,
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9' Co ri t r a c t a , §358 at 301. and cases c i t e d t he r e i n . Howe ve r , 2

10 Witk1n. Summ<:;.ry of Calif~rnia Law. "Contracts", §362 (pi1qe ~O{.)
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and cases cited thereIn. stat~s that:

"In s i t ua t i ons r n Wh1Ch no strong ob j e c t aons of pu o l zc
pOlIcy are present, a p~rty to the illegal agreement may
be permltted to 2nforce it. Various reasons have been
asslqned,cithcr singly or together; the principal ones are:
(1) The parties are not in cari delIcto; (2) the vlo~a

tion of I a ...' d i d not involve serl'ous rnor-a L t ur p i t ude r t j ) t h e
a dv e r s e party ',"ould be unjustly enriched if enforcement
were denled; (4) the forfelture would be disproror~Lonatel1

harsh an p r opo r t i on to the e x t e n t; of illegal tty."

See also SouthfIeld v. Barrett, 13 C.A. 3d 290, 91 Cd:,

Rptr. 514, which states:

..... The rule requJr{rig courts to withhold relief under the
terms of an Illegal contract is based on the rationale that
the public importance of discouraging such prohiblted trans-:
actions outweighs equitable consideration of poss~b1e lnJus-'
tice as between the parties. However, the rule is not a~

inflexible one to be appl~ed in ~ts fullest rigor under
any and all circumstances. A wide range of exceptIons has
been recognized. Where the public cannot be protected be~ I

cause the transactJ.on has already been completed, no serIOUS:
moral turpitude is involved, defendant is the only one
guilty of the 'greatest moral fault,' and defendant would
be unjustly enriched at the expense of plaintiff if the
rule were applied, the general rule should not be applied.
In such circumstances, equitable solutions have been
fashioned to avoid unjust enrichment to a defendant and
a d i spr-opo r t t cne r c l y harsil penalty upon the p La i n t i f f v "

(Cases clt~c1)
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As Professor Corbln notes:

:'There are raariy ve r i e t i e s and d eo r ee s of 'Illegr::llt'l.'
These varletles and degrees must be taken Into accour: 1n
determln:lng the JurIstlc effect ,..,f a CrCl:1SactlOI1 tha': lr.
volves some sort of lliegal:ty. It 1S far fro~ correct
co say thLlt a n i Ll e q a I o a r-ca i n i s nec e s s o r i l v "vo i d " or
that the La:.-; w iLl grant no r ernedy arid wi I I al...rays leave
the part:les to suC":h a t-argain where lot flncs them. Such
general stuteT7'ent~ are i.ndeed found ~r. gre2.t numbf:r,
f a r t h f u Ll y r e p r r r. t e d L1 lor.g columns of d i q e s t s : they
render only a we~rlso~e dlsservlce w~en rene2c~d .:~~h no
reference to the facts of the cases 1:1 ·..rh i c h t h e y have
b e e n made. Be fore gran t ing 0 r re fus i nq a remedy I the
courts have ulways consldered the decree by the offense,
the extent of publ1C ha:-m that may be :lnvolved, ar.o :~e

rno r a I qua Li t y of the conduct of the parties i n the Lioh t,

of the p r-ev a i Li nq rno r-es and standards of the c:Jr'lr,·'Jn_,:'1."
(6A Corbin 011 Co r t r a c t s , section 1534 (paqe 615).

From eVidence 1n this case It must be concluded :ha~ res~or-

dent committed no acts involVing mor~l turpitude and that petl-

tloner at all tlmcs ~as represented by ot~~rs and ~as nc: t~e

type of p e r s cn t ha t; could ha v e been t a ke n advantace of.

Furt:1ermore, t he r e lS:10 t e s t a moriy tna t r e s poride r t; ;:)'-lld

have bee:1 refused a tale~t ugency license had he apolied for

one.

The Hearlng Officer now ~akes the following F'lndlnqs of

Fact and conc l us i ons of -11a.... :

FINDI~GS OF FACT

1. Pet ~ tioner Ca t hr-yr, Damon is and ~as at all t t rre s an

artist as defined a n Section 1700.4 of the Labor Code.

2. nespond~nt Rlchard Lee Emler never applied for nor had

a license to act as a talent agency.

3. Respondent dld ~rocure, offer, prom~se and attempt to

procure employment and e no acemerrt s for p e t i t.Lorie r- w i t.h i n the

meaning of Section 1700.4 of the Labor Code.
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1 4 . Respondent c1d perform other functlons for petitioner

that would ordinar:ly be performed hy personal managers.

5 • Petitloner und respondent dld ~ntcr into an oral agree-

4 ment whereby respondent rece1ved certa.J..r1 COO1JTlissions and was

t~ recetve further CQ~mlSslonsJ which agreement const1~uted an

o agreement 1n violat1on of the Labor Code Slnce some of the acts

7 ,~hlCh respondent agreed to and dld perform constItuted t~ose

8 of an unllcensed talent agency.

9 6. The agreement entered into bet~een the parties was an

10 Illegal contract that d1d not lnvolve moral turpitude n~r was

11 It entered into with intent to evade t~e requirements of the

12 Talent Agency Act.e,
13 7 . The repay~ent of all commlSSlons by responden~ woulj

14 c e disportionately harsh a n p r opor-t.a on to the extent of t.n-e

15 i Ll e q a Li t y .

16 8. The aqreement hetween the parties was termlnated bV

17 petltloner and respontient is not entltled to any further comoer.-

1a satlon thereunder.

19

20

CONCLUSIONS OF LAW

1. The Labor Commlssioner has jurisdiction to deter~lr.e

21 ~he wlthin controversy pursuant to Sectlon 1700.44 of the Labor

22 Code.

23 2. Petitioner is and was an artist as deflned in Section

24 1700.4 of the Labor Code.

25 3. The agreement entered into between the parties hereto

26 1S an illegal agreement and respondent is not entitled to any

27 further compensatton thereunder.
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4. ne~pondent 15 not rcaulr~d to re~3Y any co~ccn5~l:~r

already recelved to petltloner.

~cJ~~
~;ank C. S. PeGersen
SpecIal Hearl~~ Offlcer
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PatrIck ~. ~en~lnq

Labor Co~mlSSlsner

State of Callfcrnln
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