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10

17 The above-entitle~ controversy ca~e on regularly for

18 hearing before the Labor Co~missioner of t,e State of CalifornLA,

19 hefore Richard N. Dinallo, attorney for the DIVISION OF LABOR

20 ST~~ARDS ENFORCEMENT, Denarenent of Industrial Relatio~sJ State

21 of California, and Special Hearing Officer, ap?ointen unrier the

•

22 provisions of Section 1700.4 of t,e Lahor Cone of the State of

23 I CRlifornia, on November 7 and 8, 1977. Petitioner w~s nresent

24 with her attorneys, Davin C. Phillips, of Golnstein & Phillips,

25 and Richarn Schindler, ann respondent WRS rresent with his

zs attor-nev. A. Davin PRrnie, Jr., of Thompson. Hubbnrd and P~rni.e •

27 a LRw Corpo r a t Lnn ,



1
Witnesses were sworn ann examine~, ann rlocu~ent~~y

j
. evidence was intronucen: ann the matter havin~ heen arguerl anrl

2 I .,
: suhfili tted Eor de c i s ion and after d e l Lbe r s cion thereon, the fo 110TJ

s

4
ing dete~ination ann award is made:

5

6
DETER.'1INATTON AND A~'lARD

7
The Labor Commissioner makes t~e foLlowing Finciir.gs 0=

8
Fact:

9
1. RespQnrlent WRS not at any time licensen as an

Beginning in October 1°75, An~ at All ti~es rele~~n:

Petitioner at all relevAnt ti~s was Rn~ is a2.

3.

thereR f t e r , r es po rvieri t renciereri career callose 1 i.nz services t,.1

petitioner involving her publishers, agents, l;p.J'yers, ac cou n t an t s ,

motion pictures, teLevision, investments, CfiS~ flow. tRX pl~~ningl

ann a best-selling Author nf en t e r t a Lnme n t "es c sp i s t " newels,

comply with t he provisions the reo f.

17

10 ,I Artist' s ~!,1:mager pursuant to LRbor Co-te §§1700, et ~., Arn rli~ e­

I
11 ~I

'I

12 :1
I

13 I
I

HI
I

15 I

I
16 I

,I
I

18

19

allci ocher related matters.

4. Responrient.,Attemp.teci to procure ernuloV'Tlent p'1'Z;l!:!e- \.-
20 ments for petitioner, Lnc LudLng , but not limiten to, engnge~ents

21 in television, the movies ann related entertBin~ent enterprises /

22 from J~nuary 1, tQ76, until his termination, as follows:

23 a. In JAnuary of 1976, petitioner ann respon~ent Ap'reerl

24 that respon~ent wouln undertake to renegotiate certain publishing

25 contracts (Exhibit 7 herein) which petitioner h~n entered into

26 with publisher AVON BOOKS, And petitioner and respondent fur the r

27 agreed that respondent ,",ouin also negotiate the sale of an ei~hth
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c. Respondent d Lscus se-t ne t i t i one r ' s talents with Jobn

novel to AVON BOOKS.

Alllv renegotiated s~in contracts as well as R new contr~ct for

S:..1ccess-,
I
I
I

Resoonnent unnertook such negotiations, ~n~b.

the e Lgh t h novel k nown as "The Steve M()rg~n Serrue Lv " The results

of those negotiAtions were e~honien in Exhibit 10 herein.

2

:5

.'.
I 5I
1
j-

6 I

,
1

7 I Pa?ne, petitioner's literary agent for severRl h~oks, Leen Me~oli

3 anrl Owen Laster, employees of the Willis", Morris Agency, ~ t s l a-i t

9 agen cy, and Ron Kanecky, an at tornev in New York, ann a t t e-ip ted t o

10 get Leon Me""oli and Owen Laster interested in her c ar'a s r ,

11 d. Respondent Advisen and counselen petitioner c()nce!"~-

12 ing her future plans as a writer: ann d i s cus s ed with her the

,~J3 making of her novels into movies and TV s hows .

14 e. Respondent encouragen petitinner to prenare twn

15 short outlines (Exh i b i t s 17 ann lq) for concepts to be llserl RS n-
1b po s s Lbl e T'l SOAP opera ann B possible future hook linn Tv series

17 ann neliveren those outlines to Lenn Memoli, an emnloyee n f

18 ~vi.ll iRm Morris Agency, a ta len t agency.

19 f. Res~onnent P6rticinateri in negotiRting e~nl()y~ent

20 engAgeT.ents for petitioner with her publisher, AVON BOO:<.5 I in t,e

21 perion Fehruary to April 1976.

g. Respondent promoted a potentiAL writing contrRct with

the publishing firm of Simon and Schuster.

h. Responnent initiated discussions relating to

I
I

ob tAin- r
I

101-3-

i. Respondent anvisen petitioner thRt the proposerl s.qte

mOvies.

1 Lng employment engagements for petitioner in television and t~e
I

26 :



e 1

2

s

4

5

6

7

8

9

10

11
'1

:1

12 :1

I
J 13 I
~ J,

14 I
I.

15 'i

of the rights to fi Lrn her no ve Ls Swee t Savage Love ann DArk F lres

to Dino DeLaurentis, which sale ha~ been negotiate~ by StuRrt

Hi LLe r for AVON BOOKS, 'WAS not a goorl con trac t for pe ti t i.one r :

and further discusserl the sale of those rights with Rn attorney

for Dino DeLanrentis.

j. Resnonrlent RrrAnged and hAn lunc, with netitio~e;

ann a San Francisco movie ~ro~ucer, JRmes PRlo~oFf.

5. Prior to JRnuary 1, 1976, respon~ent rlin not arlvise,

couns e l , or riirect petitioner in the deve l oo-ien t of he r <ro fe s-

sional CRreer, and liid not procure, offer, promise, or Rtte~rt to

procure employment or engRgeme~ for petitioner.

6. Responrient arlvised and counseleri petitioner reln-

tive to her career by anvising her in the selection nf Rn a~e~t

during 1976.

7. The ori~inal oral a~reement between the parties~~dt

16 'I respondent would handle all of petitioner's business a f f a i r s erid

17:! wau ld be paid for his services at the rate 0 f $ 50.00 pc r hou r--
I

l~ I was revisen at the instance of respondent in December 1975 tn
, .....

19 provide that respondent he paid a total of $25,000.00, plus

20 expenses for the next twelve months, payanle at $2,000.00 n month

21 for ten months and $2,500.00 for t1010 mon t hs (Jan'larv ann July 8,

22 lq76) with the agreement terminable at an" time hv either p a r t v ,

23 There was no morlification nf agreement as to responnent's hnnnling

24 all of petitioner's business aff~irs. Pur9u~nt tn these nral

25 agree~ents. petitinner rai~ responrlent $17,000.00 for the perion

26 from Octoh~r lQ75. through Julv 1976: $2,500.00 of which was nRi~

27 by petitioner anrireceiven by r'esponden t ti'lring 1975.
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I

1 ~ 8. In July of 1°76, petitioner disc~arged resnonrlent
III

2 'I and he performed no further services for he r t ne r'e a f t e r ,
I:

3 :1 9. The parties lora 1 ag ree-nen t re lating to how respon-

4 ! dent would be compensated by petitioner ~Jas further reviser! on 0::- ,

5 about January 6, 1976, to provide that petitioner pay respondent

6 a percentage of any sums from ernpLoyrnent as a wri ter -- which

7 e!T1ploJ~ent responrlent was able to obtain for her in excess of he=

8 pre-existing employment eng~ge~ents. No fees tJere receive.-1 rw

9 respondent as to these commissions, however. RS none were pAi~ hv

LO thirr~ pa-rties prior to r es ponrlen t's t e rtn i na r i on .

11 10. The extent of responrlent's finAncial counseling t~

12 petitioner was arlvice relating to four in~est~ents. Rll ~arle r1u~i~~

L3 1975. During 1Q76, his role with ne t i t i one r RS R f i nanc i s l RrivlS0;"

14 was of R very minQr nature, ann the vast majority of his services

15 was relateri to CRreer counseling Rnn prO'i1~tion anrl Dtte'i1pti~g to

L13 procure employment engRge'nel"'ts for petitioner's career as a 'Vlri t e r

17 0 f origina1 fict ion, inc Lud i.ng as a wri ter in te levis ion, the

La movies and re la ted en tertainmen t en terp r-ises.

19 CONCLUSIONS OF LAW
,- .

20

21 I of Lnw:

22

The Labor CommissLoner makes the following Conclusions

11. At all times relevant, petitioner was an "ar t Ls r"

23 as nefined in Labor Corle §t700.4.

24 12. The Labor Co~missioner has jurisniction to ~ear the

2S controversy between petitioner and respon~ent as to atL aspects of

26 their contractual relatlonshi~ with each other.

13. Responnen t ac t:el~ r.n the c ap ac i, tv 0 f Rn "art is ts'

-5- 103



10

manager
lf

as rlefineri in Labor Corle §1700.4 in performing his r1~tie~

for petitoner subseauent to December 31, 1°75, thro~gh July of

1976, hut in so acting, he was not rtuly licenserl as an "artists'

manager", ann. therefore, responrient was i.n viu1Rtion of the

Artist's ManRgers' Act, Labor Corle §§1700, et ~., bet~e~n

January 1, lCl76, t hroug July of lQ76.

14. Responrient was not an artists' ~ana~er rrior to

January 1. 1976.

ISSUES

I. WAS PETITIONER AN "ARTIST" FOR PURPOSES OF § 1700.4

11 OF THE LABOR CODE?

12 II. HAS RESPON'DE~T AN "ARTISTS' ~.ANAr.ER" FOP. PIJRPOS~3 OF

13 LABOR COnE §1700.4?

14 III. ASSUMING THAT RESPONDENT t-lAS A~i UNLICENSED AF'TI'::~S I

15 MANAGER, MUST HE DISGORGE FEES RECEIVED rno-r THE PETITO~'"EP.?
,

16 :1 I.

17:! t-las petitoner an "artist" for purposes of §1700.~
I

18 ' 0 f the Labor Co -te ?

19 Section 1700.4 of the ~abor C~e rief.ines an artist as

20 I
'I
'I

21 :I

22 ,j

23 I
I

24 I

J
25 I

;j
26 I

27 II

,\

. ,~

fo l.l.ows :

The worrt 'artists' as userl herein refers
to actors ann actresses renrtering services
on the legitimate stRge ann in the pro­
nuction of motion ~ictures: ranio artists;
musical artists; musical orp,anizations;
nirectors of legitimate stage, motion
picture, anrl Tanio prorluctions: musical
nirectors: writers; cinematogrAr~ers;

com~osers: lyricists: arrangers: ann other
artists ann ~ersons ren~erin~ ~rnfessionRl

services in ~otion ~icture. t~eatrical,

ranto, televiSion aort other entertAinment
en ter-rrises. (Emr:'as is supp t iert. )

-6-
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of

II.

Section 1700.4 defines an "artists' manager" as follows:

lolas respondent an "ar t Ls t s ' manager" for purpos es

An artists' manager is hereby definen to
be a person who engages in the occupation
of arlvising, coun~eling, OL dL~ecting artists
in the development or anvancc~ent of their
prof:ssional careers anrl who procures, oEfers,
promlses or attempts to procure employment
or engagements for an artist only in connec­
tion with and as part of the duties and
obligations of such person under contract
with such artist by which such person con­
tracts to render services of the nature above
mentioned to such artist.

I

ClearlYJ then, petitioner was an artist for pur~oses of I
II
I I

!i the Act: The unrefuted ev i.denc e at the hearing was that petitior:.er

~ was a wrLter , i
:\ I
II i
'I
I[ Labor Code, Section 1700.4?

II

• 1

2

J

4

5

G

...,

S

9

to

11

12

U

"Rerne d1.'11 statutes s hou Ld be l i.be r a 11y cons trup-d to
15

I effect their objects and suppress the mischief at which t he v e r e
l6

17
directed. " (Citations omitted) Buchwald v. Suuerior Court,

-, 254 G.A. 2d 247, 354; 162 CaLRptr. 364 (1967). "It wouLd be
18

19 unreasonable to construe -the Act" as applying only to Li.cens e d

20 artists' managers. thus allowing an artists' manager by nonsub-
II
i mission to the licensing provisions of the Act, to exclude himself21 I

22 .. from its restrictions and regulations enacted in the public inter-

23 est. Ld.
t -
i

e 24
I

Further. "Statutes must be given a reasonable and common

25 -, sense construction in accordance with the apparent purpose and

e' 26 ~l
intention of the l awmaker s - -one that is practical rather than

!

27 , tech~ical and that will lead to wise policy rather than to misch~e

-7-



"Clearly the Ac t may not be circumvented by allmving

admitted to the cont~ary.

No discernable difference applies in a situation involving

ir! at 354-355.(Citations omitted.)

or direct" petitioner in the'tievelopment or advancement" of he::-

investments made on petitioner's behaLf, sought to "ad'Jise, CCUr:S2

world. No evidence adduced at the Hearing was introrlucerl O~

•

attempted to procure emp.l;oyment. or engagements" for petit:ione:­

pursuant to a modified agreement from the beginning of 1976 untiL

July 1976, when respondent was terminated. The fact that respon­

dent did not actually.reap harvest from his purported percentage

interest with regard to petitioner's theatrical and literary

Successes--albeit through respondent's efforts--rendered hLm no

In this regard, respondent, with the exception of ~o~::"

professional career and did, in fact, "procure, offer, p:::-oITIise or

I

III or absurd i ty. "
Ii
':1

11 language of the written contract to control ..• The for~ of the

:1 transaction, rather than its substance, would controL" id at

11355.
"

II an oral contract as allegedly existed between Rogers and Por t no y ,
I one
i AccordinglY,/who functions as an artists' manager ~ an ar t Ls cs '
'Il manager and mu st, therefore, be 1 icensed under the Ac e.

iii The fact that respondent did not refer to himself as an

"artists' manage::-" is, therefore, not dispositive of his status.
I
I

I During the period of his rlealings with petitioner) he, and he
:1

~ alone, acted as the vehicle between her and the outside business

,
l

• "~
:)

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
~,.'. 23
-.

24

less accountab~c for having acted as an artists' manager, since all

of respondent's efforts and deaLings in 1976 vis-a-vis petitioner

and third parties were directed towards effectuation of her

-8-
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-,

1 artistic career.

2 The unsuccessful acco~plish~ent of an act is not

3 necessarily dispositive of one's status any more than a sleeping

4 novelist is any the less a writer. Respondent's failures to reap

5 fuller rewards from his endeavors on petitioner's behalf rievcl'Jed

6 upon him through no fau 1t of his own. Nor was his se 1£- i~?CS2d

7 appellation as "financial analyst" or counselor rlispositLve c f

8 whether he was an artists' manager. Once again, "The for-:i a E t l.e

9 transaction, r'a t he r than its substance, would controL" Euc~,,'a~-l

10 supra, at 355. The evidence adduced at the Hearing ove~;heL~ingl:

11 when matrixed with Labor Code §1700.4--requires the conclusion t~a'

12 respondent was an unlicensed artists' manager rluring 1976.

13 III.

14 Assu!l1ing that respondent was an unlicenserl artists'

15 manager, must he disgorge fees received from the petitio~~r?

lti Having determined that petitioner was an artist anc

17 respondent was an artists' manager for purposes of the Act, i:

18
,

19 II

20 :!
'I

21 I

I
22 :1

I
23 I

24

re!l1ains to be decided whether fees received from petitioner must

be disgorged and returnee to petitioner, and, if so, in what a~ou~

Labor Co~e §1700.5 states, in part, as follows:

No person shall engage in or carryon the
occupation of an artists' manager without
first procuring a license therefor from the
Labor Commissioner.

Respondent having stipulated at the Hearing that he was

e 25 unlicensed. the fact is cons lusive on the issue. He was, there-

• 26 I fore. in violation of §1700.5, since it has already been deter~Lne

27 that he "engaged in or carried on the occupation oE an artists'

- 9­

107



. •J

;

• 1

2

,)

4

5

I

I
I
, II
I manager.
II
":i And the Court of Appeal of the State of California has
11

;1 held that " ••• a contract between an unlicenseci artists' manager
Ii
" and an artist is void ••• and as to such contracts, artists--being

of the class for whose benefit the Act was passed--are not to be

Labor Commissioner is free to search out illegality lying behi~d

whether they be licensed or unlicensed, are bounci and regulated

Moreover, the Court in Buchtvald he Ld that " ••• Art is ts' mariage r s ...

\o/HEREFORE , 'DiE FOLLOWING Award is made:

That the management renegotiated contract in December

The December agreement between petitioner anrl resF0r.ce~=

Ld , at 360.it."

as to prospective compensation during 1976 being void, SUD~a,

Buchwalrl at 351, it is clear that "no rights ••• can be derive:i fror:1

released from any obligations or liabilities arising thereuncer;

that in addition, no moneys expenden by respondent during the

by the Artists' Managers' Act." I d . at 355. Arieiitionally, "the

ordinarily considered as being in~ r1elicto;" Bucb..;aLrl v.

of 1975 between petitioner and respondent is void; all moneys

rece~ved by respondent from petitioner, to-wit: $14,500 during

the calendar year of 1976 is, and has remained, the sole property

of petitioner and she is not subject to any claim by respondent

for service fees or other remuneration; and further, petitioner is

the form in which a transaction has been cast for the pur?ose o~

concealing such illegality." ide at 355 •

Suoerior Court, 254 C.A. 2d 347, 351; 62 CaL.Rptr. 364 (1967).

6

7
j

8
,I

9
"I

10 j
I

11
I'
!I

12 II
:1

•13 'I
,I

14 :1,

15

16

17

18

19

20

21

22

23

e, 24

25

• 26

27
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• ,.,
~

.)

4

I
I'

II calendar year of 1976, in which he acted as an unlicensed artists

:1 manager and pursuant to a void artists' manager's contract, shall
I

': be recovered by him from pe t i tioner •

Petitioner is awarded the sum of $14,500.00.

6 ,DATED: March 8, 1978.

7 JAMES L. QUILLDI
Labor Commissioner for the

8 State of CalifornLa
'I

Q',. d

10

II

DATED: '..,
12 / .'

13 ADOPTED:

t4 I JAMES t. QUILLIN
I Labor Cornmf.s s Loner,

15 State of California
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•

lCl

19

20
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22
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~

24
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