
...

•

...

-

•

..

•
•

•

" 1

..

•

..

•

..

••
-

•

"

• M.. ..

•

•

" -

•

'.

•" .

.-

•.. ...
•

•

.. ... .

"

•

•

..

•

..

•

• •

"

•

..•

• •

•

•

•

. ..,

•

•

•

•
M •

•
..- •• - •

• •
• •

.. •
"

•

..

•

•

•

•

•
•

_"

•. ..

.. ~E:Cc.lv~n
•

•

• JAH 12 1978
-~. ""

.. ••
• ..

•
• ..

..
M ...-

•
•

•
• •

•
" •

•

•

• •

..

•

..
•

•

•

•
•

•

..

•

•

•

DEmU1INATION

..

.. .. ..

••

..

•

•

••

•

I>

•
.'..... ..

•

..

..

•

•

-...
.. irQ. :MP-429

AM-2ll-t1C

• ..

•

..

..
•

•

..

. . ..

.. .

•

..

•

..

•

•

....

•

•

•

••

•

•

..

•

..

-1-

..

•

•

" "

..
•

•

•

..

..

•

, .

•

•

llesponde:a:ts.

•

.OF~ S1!A!CE OF CALIFomrn

•

..

•
eo

M •

:BEFORE TEE LABOR COMMISSIOllD?
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II. •

.. Pe1:i.tioners ,
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•
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•
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(2.13) 620-2500
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~e above· eni::i:t:J..ed. conf:.roversy: came on regular17 for ...
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r"DIVISIOif OF L} ¥ 1 ST.Ui-:DARIJS ElLFORCB1El·- ..
By L.ARRY:sA. ....

1.07 South Broadway "
Room 5015 ". M

Los }~ge~es, Cali£ornia 90012
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J. CLA:eK M x:EA.RNEI, JOSEPH RUBEr"
JOHN ERIC BRENTON and GEORGE ·
~, dba BtmLESQUE t
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"15 Rem SmGER, BOB COE, dba !I!8E
"tWIAGEt1EN'r ~t •

20 hearing be!'ore the labor Commission~, Di:rl.sion of Labor.. ".. . .
, M •

21 Standa:rds Ea:rorc:emeni;, Department o~ Indi:ls1:r~ ~eJ.at~<ms,. "" , "" . .
22 State or CaJ.i.t~~, on October 11, 1977, b7 IuumY BALL, ,

II " •

~ at"to1'ney ror Division ~ Labo~ St:iudards En:rorcement" :
• •

24 under the proyiQ.OI1S o~ §. 1700.4 of the Labor Code of the'
• • •
~" .

• State o£ Cali.:roz:n;ia; Petitioners J. ~.XEpUtEI',..J~

21 RtllIEL,.:ra:mJ:c mrr.:m!0lf and GEORGE~. dbal3u:rJ..esque , ..
..

• 27 appearing by· and 'through "'thei.%- att~rn.eY'st coHEir and STEINHART,'
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L. THALER; evidence both. oral and .docum~ntaryhaying been- ·
•
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•

•

H-
•

• . :...
introduced and the matter submi.tted for decision, "the. ,

"r

by TERRY ST::s-.l..I....~T, ESQ, and Respondent\, RON STIIGER, BOB cor,
.. .

•
tl ••• •

dba THE I1.UTAGD1ENT TREE, by and througn their attorne:r,~.HO~1AE=
f Z

•

.. f'ollo-wi!:g Determination is made: .
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:ti:" .is -the determination o£ the Labor Commissioner that .. :
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-the cOIlL-"a~ e.n:te:ed. into be"t1'leeJ;L petiticneJ:S and respcmdent-s. . ~ "

• • •• I·· tror Ja.:nu.a..,' 1, 1975 is void and tha-t no rights f3:ow thererroLi.... ... " :..... . ..

Commissions ":ror a i 1 club dates heretof'ore paid.. oUght to oe - -_... ... .
• • •. ... '" ..

retained bY' responde!lt-s who can claim. no 1"Urther· ri~ts' .: :
• •

arbitration be~ore ~~e American Arbitra~onAssociation.
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Title ··8 o£ the Cali..fornia J..drtinistrative Code at

FTIrDINGS OF FACT J.~rn CO!·rCLUSIO(TS M •

•

•

•

. ..

••

..

•

•..

•..

•

..

..
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•
• •• . ~

§ 12000 (b) provides the folloW'"i~g definition. of an .ARTISTS'
•

. " .5
..

•

•

-
•

• •

M • •

•

•

..
•

..

•
•

••..•

..

..

•..
.. "A person who, :for a consideration, advises.,

•. .. .
a.dvancemeni: 0;£ their pro.ressi.onaJ. careers and who t

, ,.
•

in "!ac~, eitiler procures, otfers, promises or a:t-te!:!:pts
•

couns~s or. di:rects artists in the developm~nt or ·. ..

•
..

6

7

S

9
..
•

• •
..

• •

• •

"shalJ. Qe deemed to be an artists' manager even thOUgh :t ,
--. .. .-

..

to ~=,oettre emplo~ent or engagemenns for an artist
~ ..

••
•

10

··11

In. the instant· case before the Cocmissioner, l-re, .rind a
•

..
the agreeme:tt or contract with an arti.st prorlde~

thai; there is- no obligation to do so. ,.

-
•

•

.."••
• •

•
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•
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•

•
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situation not at:nrl.cal in that the writ-ten contract i/hich is e
"• • 1IIi ..

the ceni:er of the eQ!1:traversy~t:itione:r:Js·E:dlibi-t #2) proclaiI:l~
. . .. . .

bol~ that the docume12:t pertains to ac1:iv:it:T not ~that of an
.. "....

artists' ma.t!ager-. Yei:,-- \thai: "in facti' ",.as agreed or intended

..
18

19
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•

•

\Ie find
•

•

•

" .. OO•

•

.. ..

orsubJ..ima:ted might well d~ that pro:r:touncemen-t.
•

thai: 1:he- :facts iII.. the i..:cstant case do" di.vu.lge. -a reJ.ationshi:o. ..... . " ... " ..". • •• •

between peti.tioneJ:S and respondents o£ artist and unJ.icensed. ....

•
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21
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• M ...
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• ••

• • • •

•
•

•

We :rind this

••

•

•

..

•

•

--3-

••

•

•
• •

o~ what was ac1:UaJ.ly intended by both parties•
• •

to be true because o£ the necess~ quintessentia1 relatioas~i

..
•

artist ~m2!'ager. ~e wri:t1:en coni:ract upon. which respondents
• II..... . . ..

• • ••

rely in support of their unlicensed act;vity is .;a.ac.ked "ri.th.. ·".4.. - ..
• • .. • M

" .
inc:onsistenc:r and is but" a ruse when'~ewed in the con:text .

•
25

•

26

27

•
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his manager. We ~l.J.:r'tl:ler deem ther.e to be no ~ice or
•

•
•

•

-
•

--

" ..•

~ .
ris his career and

•

,

aIJ:;f artist's work vis
,

• -.
Con!ereIlce or Personal. Managers' .!Or:It con1=ract to be a

" . . ..

consp:lratorial i'ra"':ld in this matter but. ra1:her ~e'tl the
• I' .. •

at the heart
1

••

•

5
•

clever interpretive attempt to avoid ~ g9VerDm~ntal~ .~
•

•• •. . -

•

6

'1

.. .. . ...-
licensi~g requirement in a ma.I1ller 'that, nevertl;leless~·CaI!Il.oi: .

.. . " - ~ . -
· -

be co' "Cc:'!ed as i-t subverts a c~earl:r es"tabllshed legis' atlve... . ~. . ~...

• : . ...

•

•

••

•

•- .-..

-

· ~•

•

· ..•....

•••

•

•.. -..

• •

~ .

•
•

•

•

•

•
•

, .

• •

•

•

•

....
•

.. ..•

• •
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• •

« • • •

•

• •• •. "
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•

•

•

•

.. .

•

" ~

!ri1e wri.tten con-tract 'contains a boJ.d-faced. .. '-'

••

.. ..

•
•

as "peJ:scmaJ. ~"""'4IIIIIllI!a.~" the,' were- not ·l.ic·~nsed to' Itseek.

career.

•

the deveJ.opment of petitioners' artistic and thea"trical

•• I··

prcl1Qanc.er:tent" tl:ta:t:- resp:>ndents have advised pe~tioners that

manager. ft ~ ~he terms 'of this written agreemen~ (Petitioners
.

Exhibit #2) responden'ts we~e -to advise, e0lII1se1 and direct. ~

.... . . . ....

O!l or,,· about Ja:n~ 1, 1975, pet:Ltioners signed- an,
" ... ... ..

agreemeni; conta.: rl";;:rg 1:he title- IICoD.t:erenc~ or Pe:rsonaJ. · : ·. .. .... .
ff l· • • II

• • __ • II • _tt

Managers" PiIrpOl.uU~g-to engage J;espondeni:s as a ttpe:rsona~·.. . . .....

• •

•

plan to -T?lfsure adequate supervision or -those wh.o are. ·

•

•

11 • II

in-cim2.! =*'17 :re:Lated to ~he development or ta.1ent and.. its .. ~. . ..
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~ ... .. ....~
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•. ~

•. ..
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• ., M

or obi:ain. empJ.~em:tft as' would- have been required by -the ..,.~..~ -
• •.. ,. .. .

•
Labor Code of the Sta:te o~ Cali=Cornia.

20

21

-

- .- .
II" •..

•

-
•

•

••

-

"•

•
•

..

••
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•
doClIt:ellt •

.... ". " .
• ...... I'.

lroweve.r the doCtIment i tse1:! ~i.nsinua:te·s inconsi.s1:encies .: ·
· ...· J.. . · · · ·

" .
with respect to this admonition aDd suggests an u:a.derl:ring

• •• • •

pw:pose clearly ccm:tra.r:r to its presence ,d.'thin the. ..

•

"

· · \/hat wa's ac1:uaJ.1:r intended by t~e "term, or .this docunezrtr

•

•
migb:t weII be ascertained b,. .re.£erence to "riders" attached

••
•

•

•
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• •

nIt is als'o agreed and understood that i..r in the
•

•

'n:1.e .ri.:rst "rider" or interest declares in :part:

• •

••

•

•

•

•

•

•
•

•

--

•

a part thereof by inco-~oratiQn~

•

ccu..rse o£ the .first or second yeax or ot:r CC31

•

r:
• I

thereto and mac
1

, ~

· ·~ -Ifriderlr p~s a rela:tioitship which. uses a~ a baiis ·

•

-

•

-

•

•

.. .

•
fl ..."· ..-.

. -

•
•

•
•

• • •• •

•
•

•
•

•

•

• •• •
fl

- .

••
••

• •

..
•

• •

agreeI:ent that either40my gross inco:ne reaches

•

extecd t"o -the i;otal o£ the~ one year "With four one .

• •

p;r be!:aJ.f that the li!e-ti.m.e of our agreement shaJ.J..fl. ••

•
$;O,OOQ.OO or that a recording deal is secure~ on.

..

:rea~ options period or 'the life-time ot' the :r:ecord..i!1g
• fl• • •• •• •

deu w:U:h. the recording C:O:Ip~ and(or indep~eJ1t .... ~ .
..

prcdu:c:1:ion a~el:L-t.n

•
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1

S

9

10

11

12 '.
•

..

13 tor its act;ttd er.rective terra the procurement of a hreco~g
•

•
11 a:t- secu=ing--suc:l: -a deal would be akin to believing that a

•

•

•

..

•
-

. "

• •

•

•••
fl

deal.. tt To beJ.ieve tha~ respondents· l-rould deem. such an
• •

evezi:tual.it:r as siga.i£ican't as this "rider" iiLsis:ts tha1: i 1:
II • • ..

is on the-'one~ and 'then re.!rain £rom. 2IIJ" ac't:ivity .aimed16

•

14

- 15

•

18 £a.resthad no ~.
• II

•
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• •
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• . -•
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• •
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• •

•
•

• •

•

•

•

•
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•

..•
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+ • •• • •

i:c.dustrj, the .Artist shall. gJ.va sud o~£.~r to the

Manager. .. if the Manager C2!UlOt further -said o:r:rer

fl

A seco~ ft~ to the "Conference or Personal.

•

20 · Managersft £o:rm provides:
.. .

• • II

ItIi; is agreed and -understood that i.t:'~t
•• •

receives an ofZer reJ.a~ed tQ" the entertainment
•

21

19

give saJ:te .. o£.£er to. a representative or his choice _.
• M

aI1d J:la.nager shal~ exempt said o.f:!er from a.IJY cou:m.issio:l ••

• II ..

••

•
•

•-

•

•

•

•

•

•

5 · ·.. -,,() )
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~or -the Artis"t -then Artist shall. have the option to
-

•

•



•
• •

the int'en-tio:a.s with regard. _to the enf:j I'e ag,.x..e~n~~ J.;Lthoug'" ·

..

•

--

•

•

•

•

M •

•

•

. -
•

.. "

•

•

III.

•

•

•
."

" .

•..

•

•

..

•

•

•

•

•

•

•

~.. discus:don alone.
•

.. -

imPlied in the la:c.guage 'a~ -this rider which,"in tur::1., colors

• r

rroc~ema?i:: .;, ":1lies 3~ c p"~~gemeIlt including the determi:aatio}l
• •

is ~roc:U:ed b:T-o:P~ or pre · ·

•.
. o! ee sped-r~s-~erCa';r:i=~1:0 the particu1.ar request £or

.----

.. sA artistts· serrlces. ':!he ini:ention.o"r :resliondeD:i:s to ".

·actively nego1:ia.te tel: 'S o:! :s:gec:i.fic proposad engagements i:s

~ deem :furtherJ...I:6"~ or~er 1:0 oe a S~gn.u.~C~0l: a sp ec c or.
• •••

9~cureillent prohibi-I.o':::c. by law with rega"t"~ tv uclicensed. persons

. .. ee- enterlai1:ulent business. CertainJ.y, the negotia.ted
~ . .. .

•
,rntS of an. ~-age!:le!lt axe necessar-i-ly a portion of the

te ~ ~ " .. .-.
t o~ :procure!!!.ent. · ~o argue as re~onde!1.ts do tha.t .fu:rthe~ ..

a~ . · - ·
• • • • •

s.£t. o££er ant; p:::OCl.1:i::i "06 an oller are disi:inct so as to "negate : .
•

the Uce,",sing provirions c£ the Labor Code is to ignore
.. ... .. .

reality ~t'''t :-e~e<:t to w-ha1: ~:rOCUJ:in6 ~ .en~6e!IleIli: or
" III

II ,. II

.. e~a.c:i: ac:t I ni 1y is. Ve do noi: believe thai: an engagemen:t

.. .

•

Fu:rther-~sis Of "the cont..:ac"t dis~oses a provision

•

•

..

.{

•

•

•

•

•

•

•

•

•

•
•

• •
•

•

• •

•
•

•

•
• •

•

•

•
....

•

...

•

•

•
•

-
•

•

•

•• •" .
~t aui:horlzes and empowers respoI!den1:s 111;0·.engage as .

• • • •. ....
Vell as discharge :mtl/or direc1: £OJ: me (artist'] and in 'l!!3"

# •• •

Dame theatd.caJ. agen1:s, a.rtists ' maJ:agers, ~d employment
•

•

this assertion.

t!1ei:r ac"ti.rlties in: 1:hi.s- :re~ (rei"erred "1:0 beJ.ow) belle

•
'4ho '1:Jay' be r!!ta.ined to obtain contracts, engagements or

• •

t:lploy:ent f or me." · I

•
artis-ts ,~ lI12.tlager- -theil:" c.c~:t1=a.dic.ti.ons wi-thin the COI1:tract a""d ...-

the agreeme:lt sa::rs cle~ x-esponde.,.,ts are !loi: aci:ing as

..

-agencies as well as o1:her persons, ~il::ts and corporations



. . ..
• •

and we ag:ree that the provision re:rer~ed to can 1ead to no
•

•

r ( .
,,~gard petitioners' argtL-...:nts are well ta"en

-

•

•

..
•-

..

••

In this

other cQ:lclusion than that respoJ:dents were aqting as
• •

•

•

unlicensed artists' canagers using as their lega1~~tic
•

. . "

it t~ a saam no-t worthy 0:£ enforcement, under t~e .:laws of the

• •

~asis a contrac~ so replete in contradiction as to reduce... -

The .!.cf:: whi~ grants jurisdiction to the ·Labor •
•

••. ... .
"

•
•

•
•

•

..•

•

•

•

•

5

6

"
S

"

•

•• •

•

••

•

•

•

• • •

9 - Comnssic,=Ar (Labor. Code § 1700, et seq.). .. .
•

~ . .
n .. ... .. is 2. ~edial s-tatu:te. Sta:tu~es such as .the10

•

•

- .
.. . ." .bee: recogc' jeee.. 2nd which have been the subject o~ "

~ ..
•

•

--
•
fII· -

- ,•· -
•

•

. . . .... .•• •• • •• • ••. . -• • •

••

•
supplied]

Act az-e desigrJ.eC. to correct abuses that have long
••

•

u
12

e -13

•
16

•
•

po.chwald v. Suoerior Court;, 254- C.A. 2d 347- ..
•

•
"

11 Ve deem., the pUQose of this st,atute 'as being an attempt
•. ~.

18 to eli.m:iJ:tate the ·e'v±J.s~ 'abuses which in the past: had been .
• •

"

•
pexPetra:ted: 'C:,PaD. pe~cm..s ~eekin6' e:lplo,meJl1: 1:rom those who

11·- ....

•
..

-
procured, ofrered, promi~ed or at-tempted to "procure empJ.oyment'-.

•

•

•

•

•

•

•

•

•. "

•

••

•

•

...••

•
"

• • •
~ .

pre~ent improper persons rrom enga.ging in such an occupatioD.
I •

"

regaJ.aticm o~ employment of creat~ve a:ad pe~or:iing artis1:s•
•

•

In this regard -the stai:utO%7 Pu:t120se is to impose
" -

w

licensing a.n.cL re.stri.ctions by regulat-:i.cms upon alJ. persons. . - .
ae:t1ng in "the'capacit:r o~ an e~lo,.men:t: en'ti.t:T or agenc:Y'

• •
• •

lIith respec-r 1:0 artists £or the pu:tpose of attempting to
• •

•

1he .Art:i.stst Managers A.c~.is specfri.ca.J.I,. cUrec~ed toward the.. "...
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"for the protec on of the public. Thu. -.nth respect: to 2:I17
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Therefore, one .who re.t;ers another·· to an em;p:Loyment ·agency or

I •

•.. .

by anaJ.ogy to an agen"t (artists' m~ger) is llise~ cOnduct~5
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engagement or recording arrangement that to divide ·the
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