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INTRODUCTION

A primary function of the Division of Labor Standards Enforcement (DLSE) is to enforce
the State’s labor laws regulating wages, hours and working conditions for employees in
the State of California. (Labor Code § 95) The Division’s enforcement powers, however,
are limited by the phrase “the enforcement of which is not specifically vested in any other
officer, board or commission.”*

Since DLSE has the primary authority to investigate and prosecute all actions for the
collection of wages, it is important to understand the concept of wages and the manner in
which DLSE has defined and interpreted the law for purposes of this enforcement.

The California Supreme Court has concluded that:

“Of course, interpretations that arise in the course of case-specific adjudication are
not regulations, though they may be persuasive as precedents in similar subsequent
cases. Similarly, agencies may provide private parties with advice letters, which are
not subject to the rulemaking provisions of the APA. Thus, if an agency prepares a
policy manual that is no more than a restatement or summary, without commentary,
of the agency’s prior decisions in specific cases and its prior advice letters, the agency
is not adopting regulations. (Cf. Lab.Code, § 1198.4 [implying that some
“enforcement policy statements or interpretations” are not subject to the notice
provisions of the APA].) A policy manual of this kind would of course be no more
binding on the agency in subsequent agency proceedings or on the courts when
reviewing agency proceedings than are the decisions and advice letters that it
summarizes.

“The DLSE's primary function is enforcement, not rulemaking. (Lab.Code, §§ 61, 95,
98-98.7, 1193.5.) Nevertheless, recognizing that enforcement requires some
interpretation and that these interpretations should be uniform and available to the
public, the Legislature empowered the DLSE to promulgate necessary “regulations
and rules of practice and procedure.” (Labor Code § 98.8.) The Labor Code does not,
however, include special rulemaking procedures for the DLSE similar to those that
govern IWC rulemaking, nor does it expressly exempt the DLSE from the APA.”
Tidewater v. Bradshaw (1996) 14 Cal.4th 557, 569-570.

*The wages, hours and working conditions of public employees are, generally, guided by the

provisions of the Government Code or similar statutory authority. Labor Code § 220 was amended effective
January 1, 2001, and provides that some public employers are subject to wage, hour and working conditions
provisions of the Labor Code. See discussion at Section 12.1.1 of this Manual.
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1.1.3 At first glance then, it would appear that DLSE may not interpret the myriad of laws
which it must enforce without utilizing the very time consuming process of the
Administrative Procedures Act. The Tidewater court did , however, provide that:

If an issue is important, then presumably it will come before the agency either in an
adjudication or in a request for advice. By publicizing a summary of its decisions and
advice letters, the agency can provide some guidance to the public, as well as agency
staff, without the necessity of following APA rulemaking procedures.

1.1.4 The Supreme Court later expanded on its explanation of the use of agency advice letters
in the case of Yamaha Corp. of America v. State Board of Equalization (1998) 19 Cal.4th
1, 21 (concurring opinion, adopted and cited with approval at Morillion v. Royal Packing
(2000) 22 Cal.4th 575, 590) when it stated:

“Long-standing, consistent administrative construction of a statute by those charged with its
administration, particularly where interested parties have acquiesced in the interpretation, is
entitled to great weight and should not be disturbed unless clearly erroneous. (Rizzo v. Board
of Trustees (1994) 27 Cal.App.4th 853, 861, 32 Cal.Rptr.2d 892). This principle has been
affirmed on numerous occasions by this court and the Courts of Appeal...Moreover, this
principle applies to administrative practices embodied in staff attorney opinions and other
expressions short of formal, quasi-legislative regulations. (See, e.g., DeYoung, supra, 147
Cal.App.3d 11, 19-21, 194 Cal.Rptr. 722 [long-standing interpretation of city charter
provision embodied in city attorney's opinions]...”

The Supreme Court gave two reasons why such administrative letters should be entitled

to great weight:
First, “When an administrative interpretation is of long standing and has remained uniform,
it is likely that numerous transactions have been entered into in reliance thereon, and it could
be invalidated only at the cost of major readjustments and extensive litigation.” (Whitcomb
Hotel, Inc. v. Cal. Emp. Com., supra, 24 Cal.2d at p. 757, 151 P.2d 233...
Second, as we stated in Moore, supra, 2 Cal.4th at pages 1017-1018, 9 Cal.Rptr.2d 358, 831
P.2d 798, “a presumption that the Legislature is aware of an administrative construction of a
statute should be applied if the agency’s interpretation of the statutory provisions is of such
longstanding duration that the Legislature may be presumed to know of it.” As the Court of
Appeal has further articulated: “[L]awmakers are presumed to be aware of long-standing
administrative practice and, thus, the reenactment of a provision, or the failure to substantially
modify a provision, is a strong indication the administrative practice was consistent with
underlying legislative intent.”

Finally, the Supreme Court in the case of Morillion v. Royal Packing Company 22 Cal.4th
575 at 584, concluded that “advice letters [of the DLSE] are not subject to the
rulemaking provisions of the APA.” (citing Tidewater, supra, 14 Cal.4th at page 571)
The Court then cited two of the Division’s advice [opinion] letters regarding the DLSE’s
interpretation of the term “hours worked”. The Court noted that the “DLSE interpretation
is consistent with our independent analysis of hours worked .”
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1.1.5 In a later development concerning the use by the courts of DLSE Opinion Letters, the California
courts have opined in the case of Bell v. Farmer’s Insurance (2001) 87 Cal.App.4th 805, 815:

“Advisory opinions... ‘while not controlling upon the courts by reason of their authority, do
constitute a body of experience and informed judgment to which courts and litigants may
properly resort for guidance.” (Yamaha Corp. of America v. State Bd. of Equalization,
supra, 19 Cal.4th at p. 14, 78 Cal.Rptr.2d 1, 960 P.2d 1031.) Thus, in Morillion v. Royal
Packing Co., supra, 22 Cal.4th at page 584, 94 Cal.Rptr.2d 3, 995 P.2d 139, the court
reviewed two DLSE advice letters and found support in the fact that the DLSE interpretation
was consistent with its independent analysis. (See also Tidewater Marine Western, Inc. v.
Bradshaw, supra, 14 Cal.4th at p.571, 59 Cal.Rptr.2d 186, 927 P.2d 296.)”

1.1.6 This manual summarizes the policies and interpretations which DLSE has followed in
discharging its duty to administer and enforce the labor statutes and regulations of the State of
California. The summarized policies and interpretations are derived from the following sources:

1. Decisions of California’s courts which construe the state’s labor statutes and regulations
and otherwise apply relevant California law.

2. California statutes and regulations which are clear and susceptible to only one reasonable
interpretation.

3. Federal court decisions which define or circumscribe the jurisdictional scope of California’s
labor laws and regulations or which a reinstructive in interpreting those California laws
which incorporate, are modeled on, or parallel federal labor laws and regulations.

4. Seclected opinion letters issued by DLSE in response to requests from private parties which
set forth the policies and interpretations of DLSE with respect to the application of the state’s
labor statutes and regulations to a specific set of facts.

5. Selected prior decisions rendered by the Labor Commissioner or the Labor Commissioner’s
hearing officers in the course of adjudicating disputes arising under California’s labor
statutes and regulations.

1.1.6.1  The particular sources underlying the specified policies and interpretations are indicated in the
manual. Where the source is a statute, regulation, or court decision, its citation is set forth in the
text; where the source is an opinion letter, the parenthetical abbreviation “(O.L.)” is inserted in
the text, and w here the source is a prior quasi-adjudicative decision of the Labor Commissioner
(adopted as an “Administrative Decision”) resulting from an adjudication of a dispute, the
parenthetical abbreviation “(A.D. )” is inserted in the text. In the future, where the source is a
decision of the Labor Commissioner which has been adopted as a “Precedent Decision”, it will
be referenced in the manual by the parenthetical abbreviation “(P.D.)”.

1.1.6.2  Certain opinion letters cited in this manual refer to “Interpretive Bulletins” that were previously
issued by DLSE. However, the California Supreme Court, in Tidewater, held that the Division’s
use of interpretive bulletins violates the provisions of the Administrative Procedures Act to the
extent that such bulletins go beyond a simple restatement or summary of existing laws, duly
promulgated regulations, judicial decisions, the Division’s opinion letters, or administrative
decisions. Thus, to the extent that any such interpretive bulletin purports to interpret the law by
setting out rules of general application and fails to present such interpretation as a restatement or
summary of the above enumerated sources, it is invalid.
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WAGES.

Initially, it is necessary to establish that, in fact, an employer-employee relationship exists. The term
“employee” is variously defined in the Wage Orders depending on the extent of the protections
which the IWC intended (e.g., definition in Wage Order 5, Section 2(F) covering lessees and Section
2(G) defining employee in the Healthcare Industry). Generally, the term means any person employed
by an employer.

“Employer”, Defined: The definition of employer for purposes of California’s labor laws, is set
forth in the Wage Orders promulgated by the Industrial Welfare Commission at Section 2 (see
Section 55.2.1.2 of this Manual), and reads in relevant part as follows:

“Employer” means any person . . . who directly or indirectly, or through an
agent or any other person, employs or exercises control over the wages, hours,
or working conditions of any person. (E.g., 8 CCR §11090(2)(F))

As explained in detail at Section 37.1.2 of this Manual, it is possible that two separate employer
entities (joint employers) may share responsibility for the wages due an employee. Also, at Section
28 of this Manual, there is a detailed discussion on how to distinguish between an employee and an
independent contractor.

Labor Code § 200. As used in this article:

(a) “Wages” includes all amounts for labor performed by employees of every description,
whether the amount is fixed or ascertained by the standard of time, task, piece, commission
basis, or other method of calculation.

(b) “Labor” includes labor, work, or service whether rendered or performed under contract,
subcontract, partnership, station plan, or other arrangement if the labor to be paid for is
performed personally by the person demanding payment.

Definition Of Wage. A wage is defined as money* or other value which is received by an
employee as compensation for labor or services performed. It is common to think of “wages” as
that amount received by an employee on a designated payday; but the courts have held that the term
also includes:

“..money as well as other value given, including room, board and clothes. (Schumann v.
California Cotton Credit Corp. (1930) 105 Cal.App. 136, 140) “ ‘[T]he term ‘wages’ should be
deemed to include not only the periodic monetary earnings of the employee but also the other
benefits to which he is entitled as a part of his compensation. [Citations.]” ”(Department of
Industrial Relations, DLSE v. Ul Video Stores, Inc. (1997) 55 Cal.App.4th 1084, 1091)

A case involving a violation of a statutory requirement that prevents an employer from passing on
costs to an employee may not, at first glance, appear to involve