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INTRODUCTION

A primary function of the Division of Labor Standards Enforcement (DLSE) is to enforce
the State’s labor laws regulating wages, hours and working conditions for employees in
the State of California. (Labor Code § 95) The Division’s enforcement powers, however,
are limited by the phrase “the enforcement of which is not specifically vested in any other
officer, board or commission.”*

Since DLSE has the primary authority to investigate and prosecute all actions for the
collection of wages, it is important to understand the concept of wages and the manner in
which DLSE has defined and interpreted the law for purposes of this enforcement.

The California Supreme Court has concluded that:

“Of course, interpretations that arise in the course of case-specific adjudication are
not regulations, though they may be persuasive as precedents in similar subsequent
cases. Similarly, agencies may provide private parties with advice letters, which are
not subject to the rulemaking provisions of the APA. Thus, if an agency prepares a
policy manual that is no more than a restatement or summary, without commentary,
of the agency’s prior decisions in specific cases and its prior advice letters, the agency
is not adopting regulations. (Cf. Lab.Code, § 1198.4 [implying that some
“enforcement policy statements or interpretations” are not subject to the notice
provisions of the APA].) A policy manual of this kind would of course be no more
binding on the agency in subsequent agency proceedings or on the courts when
reviewing agency proceedings than are the decisions and advice letters that it
summarizes.

“The DLSE's primary function is enforcement, not rulemaking. (Lab.Code, §§ 61, 95,
98-98.7, 1193.5.) Nevertheless, recognizing that enforcement requires some
interpretation and that these interpretations should be uniform and available to the
public, the Legislature empowered the DLSE to promulgate necessary “regulations
and rules of practice and procedure.” (Labor Code § 98.8.) The Labor Code does not,
however, include special rulemaking procedures for the DLSE similar to those that
govern IWC rulemaking, nor does it expressly exempt the DLSE from the APA.”
Tidewater v. Bradshaw (1996) 14 Cal.4th 557, 569-570.

*The wages, hours and working conditions of public employees are, generally, guided by the

provisions of the Government Code or similar statutory authority. Labor Code § 220 was amended effective
January 1, 2001, and provides that some public employers are subject to wage, hour and working conditions
provisions of the Labor Code. See discussion at Section 12.1.1 of this Manual.
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1.1.3 At first glance then, it would appear that DLSE may not interpret the myriad of laws
which it must enforce without utilizing the very time consuming process of the
Administrative Procedures Act. The Tidewater court did , however, provide that:

If an issue is important, then presumably it will come before the agency either in an
adjudication or in a request for advice. By publicizing a summary of its decisions and
advice letters, the agency can provide some guidance to the public, as well as agency
staff, without the necessity of following APA rulemaking procedures.

1.1.4 The Supreme Court later expanded on its explanation of the use of agency advice letters
in the case of Yamaha Corp. of America v. State Board of Equalization (1998) 19 Cal.4th
1, 21 (concurring opinion, adopted and cited with approval at Morillion v. Royal Packing
(2000) 22 Cal.4th 575, 590) when it stated:

“Long-standing, consistent administrative construction of a statute by those charged with its
administration, particularly where interested parties have acquiesced in the interpretation, is
entitled to great weight and should not be disturbed unless clearly erroneous. (Rizzo v. Board
of Trustees (1994) 27 Cal.App.4th 853, 861, 32 Cal.Rptr.2d 892). This principle has been
affirmed on numerous occasions by this court and the Courts of Appeal...Moreover, this
principle applies to administrative practices embodied in staff attorney opinions and other
expressions short of formal, quasi-legislative regulations. (See, e.g., DeYoung, supra, 147
Cal.App.3d 11, 19-21, 194 Cal.Rptr. 722 [long-standing interpretation of city charter
provision embodied in city attorney's opinions]...”

The Supreme Court gave two reasons why such administrative letters should be entitled

to great weight:
First, “When an administrative interpretation is of long standing and has remained uniform,
it is likely that numerous transactions have been entered into in reliance thereon, and it could
be invalidated only at the cost of major readjustments and extensive litigation.” (Whitcomb
Hotel, Inc. v. Cal. Emp. Com., supra, 24 Cal.2d at p. 757, 151 P.2d 233...
Second, as we stated in Moore, supra, 2 Cal.4th at pages 1017-1018, 9 Cal.Rptr.2d 358, 831
P.2d 798, “a presumption that the Legislature is aware of an administrative construction of a
statute should be applied if the agency’s interpretation of the statutory provisions is of such
longstanding duration that the Legislature may be presumed to know of it.” As the Court of
Appeal has further articulated: “[L]awmakers are presumed to be aware of long-standing
administrative practice and, thus, the reenactment of a provision, or the failure to substantially
modify a provision, is a strong indication the administrative practice was consistent with
underlying legislative intent.”

Finally, the Supreme Court in the case of Morillion v. Royal Packing Company 22 Cal.4th
575 at 584, concluded that “advice letters [of the DLSE] are not subject to the
rulemaking provisions of the APA.” (citing Tidewater, supra, 14 Cal.4th at page 571)
The Court then cited two of the Division’s advice [opinion] letters regarding the DLSE’s
interpretation of the term “hours worked”. The Court noted that the “DLSE interpretation
is consistent with our independent analysis of hours worked .”
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1.1.5 In a later development concerning the use by the courts of DLSE Opinion Letters, the California
courts have opined in the case of Bell v. Farmer’s Insurance (2001) 87 Cal.App.4th 805, 815:

“Advisory opinions... ‘while not controlling upon the courts by reason of their authority, do
constitute a body of experience and informed judgment to which courts and litigants may
properly resort for guidance.” (Yamaha Corp. of America v. State Bd. of Equalization,
supra, 19 Cal.4th at p. 14, 78 Cal.Rptr.2d 1, 960 P.2d 1031.) Thus, in Morillion v. Royal
Packing Co., supra, 22 Cal.4th at page 584, 94 Cal.Rptr.2d 3, 995 P.2d 139, the court
reviewed two DLSE advice letters and found support in the fact that the DLSE interpretation
was consistent with its independent analysis. (See also Tidewater Marine Western, Inc. v.
Bradshaw, supra, 14 Cal.4th at p.571, 59 Cal.Rptr.2d 186, 927 P.2d 296.)”

1.1.6 This manual summarizes the policies and interpretations which DLSE has followed in
discharging its duty to administer and enforce the labor statutes and regulations of the State of
California. The summarized policies and interpretations are derived from the following sources:

1. Decisions of California’s courts which construe the state’s labor statutes and regulations
and otherwise apply relevant California law.

2. California statutes and regulations which are clear and susceptible to only one reasonable
interpretation.

3. Federal court decisions which define or circumscribe the jurisdictional scope of California’s
labor laws and regulations or which a reinstructive in interpreting those California laws
which incorporate, are modeled on, or parallel federal labor laws and regulations.

4. Seclected opinion letters issued by DLSE in response to requests from private parties which
set forth the policies and interpretations of DLSE with respect to the application of the state’s
labor statutes and regulations to a specific set of facts.

5. Selected prior decisions rendered by the Labor Commissioner or the Labor Commissioner’s
hearing officers in the course of adjudicating disputes arising under California’s labor
statutes and regulations.

1.1.6.1  The particular sources underlying the specified policies and interpretations are indicated in the
manual. Where the source is a statute, regulation, or court decision, its citation is set forth in the
text; where the source is an opinion letter, the parenthetical abbreviation “(O.L.)” is inserted in
the text, and w here the source is a prior quasi-adjudicative decision of the Labor Commissioner
(adopted as an “Administrative Decision”) resulting from an adjudication of a dispute, the
parenthetical abbreviation “(A.D. )” is inserted in the text. In the future, where the source is a
decision of the Labor Commissioner which has been adopted as a “Precedent Decision”, it will
be referenced in the manual by the parenthetical abbreviation “(P.D.)”.

1.1.6.2  Certain opinion letters cited in this manual refer to “Interpretive Bulletins” that were previously
issued by DLSE. However, the California Supreme Court, in Tidewater, held that the Division’s
use of interpretive bulletins violates the provisions of the Administrative Procedures Act to the
extent that such bulletins go beyond a simple restatement or summary of existing laws, duly
promulgated regulations, judicial decisions, the Division’s opinion letters, or administrative
decisions. Thus, to the extent that any such interpretive bulletin purports to interpret the law by
setting out rules of general application and fails to present such interpretation as a restatement or
summary of the above enumerated sources, it is invalid.
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WAGES.

Initially, it is necessary to establish that, in fact, an employer-employee relationship exists. The term
“employee” is variously defined in the Wage Orders depending on the extent of the protections
which the IWC intended (e.g., definition in Wage Order 5, Section 2(F) covering lessees and Section
2(G) defining employee in the Healthcare Industry). Generally, the term means any person employed
by an employer.

“Employer”, Defined: The definition of employer for purposes of California’s labor laws, is set
forth in the Wage Orders promulgated by the Industrial Welfare Commission at Section 2 (see
Section 55.2.1.2 of this Manual), and reads in relevant part as follows:

“Employer” means any person . . . who directly or indirectly, or through an
agent or any other person, employs or exercises control over the wages, hours,
or working conditions of any person. (E.g., 8 CCR §11090(2)(F))

As explained in detail at Section 37.1.2 of this Manual, it is possible that two separate employer
entities (joint employers) may share responsibility for the wages due an employee. Also, at Section
28 of this Manual, there is a detailed discussion on how to distinguish between an employee and an
independent contractor.

Labor Code § 200. As used in this article:

(a) “Wages” includes all amounts for labor performed by employees of every description,
whether the amount is fixed or ascertained by the standard of time, task, piece, commission
basis, or other method of calculation.

(b) “Labor” includes labor, work, or service whether rendered or performed under contract,
subcontract, partnership, station plan, or other arrangement if the labor to be paid for is
performed personally by the person demanding payment.

Definition Of Wage. A wage is defined as money* or other value which is received by an
employee as compensation for labor or services performed. It is common to think of “wages” as
that amount received by an employee on a designated payday; but the courts have held that the term
also includes:

“..money as well as other value given, including room, board and clothes. (Schumann v.
California Cotton Credit Corp. (1930) 105 Cal.App. 136, 140) “ ‘[T]he term ‘wages’ should be
deemed to include not only the periodic monetary earnings of the employee but also the other
benefits to which he is entitled as a part of his compensation. [Citations.]” ”(Department of
Industrial Relations, DLSE v. Ul Video Stores, Inc. (1997) 55 Cal.App.4th 1084, 1091)

A case involving a violation of a statutory requirement that prevents an employer from passing on
costs to an employee may not, at first glance, appear to involve a claim for “wages”; but, as the court
in the Ul Video Stores case pointed out, the real effect of such a statute “is to increase
the...employees’ wages by the amount which in the absence of the regulation they [the employer]
would have to pay towards the cost [incurred by the employee]”
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“Except for the very limited exceptions found in Labor Code § 213, all wages due the employee on
a designated payday must be paid in cash or by an instrument negotiable and payable in cash as
provided by Labor Code § 212(a)(1) . (See also, Section 9 of this Manual)
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2.4.1.1 Premium pay required by the Labor Code and IWC Wage Orders such as overtime premium,

242

243

244

2.4.5

2.5

2.5.1

252

253

254

meal period premium, rest period premium, reporting time pay and split shift premium are
“wages.” Murphy v. Kenneth Cole (2007) 40 Cal.4th 1094.

The amount of money which is received may be a fixed sum, or it may be ascertained or
determined by standard of time, task, piece, commission or by other method of calculation.
(Labor Code § 200).

Thus, an amount of compensation may be paid to an employee for labor or services and may
be measured by hour, day, week, month, year, or any other subdivision of time (e.g., a
yearly “salary”).

A wage is also defined as a specified sum or amount which is paid to an employee in
exchange for a given time of service to an employer, or a fixed sum which is paid for a
specified piece of work (e.g., “piecework”).

In the final analysis, wages are considered to be compensation paid to a person who is
employed to perform labor or services for another person or entity.

The analysis used to determine what method of compensation the wage is based on is usually
simple. However, there are cases where it is not entirely clear at first glance whether the
compensation is based on commissions or piece rate.

Piece Rate or “Piece Work”. “Work paid for according to the number of units turned out.”
(AMERICAN HERITAGE DICTIONARY definition.) Consequently, a piece rate must be
based upon an ascertainable figure paid for completing a particular task or making a particular
piece of goods.

Examples of piece rate plans can be as diverse as the following:

1. Automobile mechanics paid on a “book rate” (i.e., brake job, one hour and fifty minutes,
tune-up, one hour, etc.) usually based on the Chilton Manual or similar;

Nurses paid on the basis of the number of procedures performed;
Carpet layer paid by the yard of carpet laid;

Technician paid by the number of telephones installed,

nok wn

Factory worker paid by the widget completed;
6. Carpenter paid by the linear foot on framing job.

A piece rate plan of compensation may include a group of employees who share in the wage
earned for completing the task or making the product.

Commission. Labor Code § 204.1 defines commissions as: “Compensation paid to any person
for services rendered in the sale of such employer’s property or services and based proportionately
upon the amount or value thereof.” Keyes Motors v. DLSE (1987) 197 Cal.App.3d 557. If the
compensation is based on a percentage of a sale, the compensation plan is a commission. On the
other hand, a compensation plan which pays employees for the number of pieces of goods
finished, the number of appointments made or the number of procedures completed, is based on
a piece rate, not a commission rate; though such compensation plans often refer to the payment
as “commission”.

MAY, 2007 2-2



2.5.4.1

2.5.5

2.5.5.1

2.5.5.2

2.6

2.6.1

2.6.2

DIVISION OF LABOR STANDARDS ENFORCEMENT
POLICIES AND INTERPRETATIONS MANUAL

Again, as with a piece rate plan, a commission plan may include a group of employees who share
in the commissions earned. (See detailed discussion of commissions at Section 34 of this Manual)

Bonus Defined. A bonus is money promised to an employee in addition to the monthly salary,
hourly wage, commission or piece rate usually due as compensation. The word has been defined
as: “An addition to salary or wages normally paid for extraordinary work. An inducement to
employees to procure efficient and faithful service.” Duffy Bros. v. Bing & Bing, 217 App.Div.10,
215N.Y.S. 755, 758 (1939). Bonuses may be in the form of a gratuity where there is no promise
for their payment; or they may be a contractually required payment where a promise is made that
a bonus will be paid in return for a specific result (i.e., exceeding a minimum sales or piece
quota). (See detailed discussion of Bonuses at Section 35 of this Manual)

Piece rate and commission plans may be in addition to an hourly rate or a salary rate of pay. Such
plans may also be in the alternative to a salary or hourly rate. As an example, compensation plans
may include salary plus commission or piece rate; or a base or guaranteed salary or commission
or piece rate whichever is greater.

Bonus Plans Distinguished. Bonuses are in addition to any other remuneration rate and are
predicated on performance over and above that which is paid for hours worked, pieces made or
sales completed. A bonus is paid over and above wages earned for extraordinary work
performance or as an inducement to employees to remain in the employ of the employer.

Wages Not Ordinary Debts. The California and federal courts have established the principle
that wages are not ordinary debts. They are preferred over all other claims because of the
economic position of the average worker and his/her dependence on the regular payment of
wages for the necessities of life. IWC v. Superior Court Kern County (1980) 27 Cal.3d 690; 166
Cal.Rptr. 331 (appeal dism., cert. den. 101 S.Ct. 602; 449 U.S. 1029; Reid v. Overland Machined
Products (1961) 55 Cal.2d 203; 359 P.2d 251; 10 Cal.Rptr. 819. In the later case of Boothby v.
Atlas Mechanical, Inc. (1992) 6 Cal.App.4th 1595, 1601, the court noted that under California
law, wages “are jealously protected by statutes for the benefit of employees.”

Both California and federal law prohibit imprisonment for debt (unlawful and violative of
individual rights). It should be noted, however, that the courts have upheld criminal cases which
involved imprisonment for failure to pay wages when there is the ability to pay. Cases define the
analytical framework applicable to claimed violations of the prohibition against imprisonment
for debt.

It is not, however, every failure to pay wages which is subject to criminal sanctions. In In re
Trombley (1948) 31 Cal.2d 801, the court reviewed the assertion that Labor Code § 216, violated
the prohibition against imprisonment for debt. Citing the fraud exception to the imprisonment for
debt prohibition, the court noted the prohibition was “adopted to protect the poor but honest
debtor who is unable to pay his debts, and [was] not intended to shield a dishonest man who takes
an unconscionable advantage of another.” The court recognized that wages were not ordinary
debts, that workers are particularly dependent on wages and that it was a matter of essential public
policy that workers receive their pay when due. The court stated: “An employer who knows that
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wages are due, has the ability to pay them, and still refuses to pay them, acts against good morals
and fair dealing, and necessarily intentionally does an act which prejudices the rights of his
employee. Such conduct amounts to a ‘case of fraud’ within the meaning of the exception to the
constitutional prohibition and may be punished by statute.” Trombley’s formulation has been
applied and expanded in subsequent cases.

2.7  Extension Of Enforcement Coverage Of California Wage Statutes To Some Public

Employees. Effective January 1, 2001, Labor Code § 220 has been amended to extend coverage of
Division 2, Part 1, Chapter 1, Article 1 (§§ 200-243) to employees of the State of California except §§
201.3,201.5, 201.6, 201.7, 201.8, 203.1, 203.5, 204, 204a, 204b, 204c, 204.1, 205, and 205.5. Effective
January 1, 2020, Labor Code § 204 was amended to provide that employees directly employed by the
Regents of the University of California are specifically covered by section 204 and must be paid on a
regular payday, including those on a monthly payment schedule whose payment is due no later than five
days after the close of the monthly payroll period.

2.7.1 Note. Labor Code § 220(b) still exempts counties, incorporated cities, towns or other municipal
corporations from the provisions of Labor Code §§ 200-211 and 215-219.

2.7.1.1 Other municipal corporations would include such entities as hospital districts, (See DLSE v. El Camino
Hospital District (1970) 8 Cal.App.3d, Supp. 30); community college districts, (See Kistler v. Redwoords
Community College Dist. (1993) 15 Cal. App.4™ 1326), and a water storage district (See Johnson v. Arvin-
Edison Water Storage Dist. (2009) 174 Cal.App.4" 729). But see, Gateway Community Charters v. Spiess
(2017) 9 Cal.App.5™ 499, nonprofit public benefit corporation that operated charter schools was not a
municipal corporation and therefore not exempt from Labor Code § 203 waiting time penalties. In order
to be considered a municipal corporation the entity must perform ‘an essential governmental function for
a public purpose’ along with a consideration of the following factors: “whether the entity is governed by
an elected board of directors; whether the entity has regulatory or police powers; whether it has the power
to impose taxes, asessments, or tolls; whether it is subject to open meeting laws and public disclosure of
records; and whether it may take property through eminent domain.” Id. at 506.
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WAGES PAYABLE ON TERMINATION.
Labor Code § 201.

If an employer discharges an employee, the wages earned and unpaid at the time of discharge are due
and payable immediately. An employer who lays off a group of employees by reason of the
termination of seasonal employment in the curing, canning, or drying of any variety of perishable
fruit, fish or vegetables, shall be deemed to have made immediate payment when the wages of said
employees are paid within such reasonable time as may be necessary for computation and payment
thereof; provided, however, that such reasonable time shall not exceed 72 hours, and further provided
that payment shall be made by mail to any such employee who so requests and designates a mailing
address therefor.

The general rules for the payment of wages upon termination are found at Labor Code § 201, et seq.
Section 201 provides that in the event an employee is discharged, the wages earned and unpaid at the
time of the discharge are due and payable immediately. There is an exception for employees in
“seasonal employment in the curing, canning, or drying of any variety of perishable fruit, fish or
vegetables” so long as wages of such employees are paid within 72 hours.

Employees in the curing, canning or drying occupations may be paid by mail if the employee so
requests and designates a mailing address. The time for payment by mail under this very limited
exception will, under California law, be timely if the wages are mailed within seventy-two hours of
the termination. (See C.C.P. § 1013(a))

Layoff. If an employee is laid off without a specific return date within the normal pay period, the
wages earned up to and including the lay off date are due and payable in accordance with Section
201. (Campos v. EDD (1982) 132 Cal.App.3d 961; 183 Cal.Rptr. 637; see also O.L. 1993.05.04 and
O.L . 1996.05.30) If there is a return date within the pay period and the employee is scheduled to
return to work, the wages may be paid at the next regular pay day.

Sale Of Business Constitutes Discharge. In California, the sale of a business (see Section 40 of
this Manual for a discussion of the term “bulk sale”) entails certain rights and responsibilities on the
part of the employees and the employer. California courts have held that a sale of the business
constitutes a termination of the employment and that unemployment benefits are not a prerequisite to
the right to receive wages or benefits due the employee at the time of the termination. (Chapin v.
Fairchild Camera and Instrument Corp. (1973) 31 Cal.App.3d 192) This result is consistent with
Labor Code § 2920(b) and common law contract theories; i.e., an obligor (the employer who owes
the wages or benefits) may not substitute another obligor (the buyer) in his or her place without the
express written consent of the obligee (the employee).

Labor Code § 201.5 — Motion Picture Production. This section was amended in the 1998
legislative session and as a result, affects all employees engaged in motion picture production. The
1998 amendment provides that all employees in the motion picture industry (not only those at remote
locations as under the previous law) who are laid off (employment is terminated but the employee
retains eligibility for re-employment) must be paid their final wages by the next regular pay day.
The section was again amended in 2006 to require final wages due by the next regular pay day
anytime employment terminates. Now, an employee engaged in the production or broadcasting of
motion pictures, must be paid by the next regular pay day, anytime the employee is discharged, laid
off, resigns, completes employment for a specified term, or otherwise. See subsection (d).
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Labor Code § 201.5 covering employees in the motion picture industry now also contains a unique
provision that wages due a laid off or discharged employee in the motion picture industry may be
paid by mail (note that the mail payment may be at the employer’s discretion since there is no
requirement that the employee request the payment by mail) and the date of the mailing shall
constitute the date of payment for purposes of the section.

Labor Code § 201.6 — Print Shoot Employees. This section enacted and effective September 5,
2019, provides that “print shoot employees” may be paid by the next regular payday. “Print shoot
employees” are defined as individuals hired for a period of limited duration to render services relating
to or supporting a still image shoot, including film or digital photography, for use in print, digital, or
internet media. The same mail provision discussed in 3.2.4 above applies to print shoot employees.

Labor Code § 201.7 — Oil Well Drilling. This section provides an exception from the immediate
payment provisions of Labor Code § 201 for employees “engaged in the business of oil drilling.”
While the Legislative intent language states that the reason for the exception is that “their employment
at various locations is often far removed from the employer’s principal administrative offices,” the
section does not limit the exception only to situations where the worker was employed at a distant
location. Thus, any worker “engaged in the business of oil drilling” appear to be exempted from the
requirement that a discharged employee must be paid immediately.

Labor Code § 201.8 was added in 2019, effective January 1, 2020, to allow “event
employees” working an “event” at a “professional baseball venue” to be paid on the “next
regular payday” unless the worker is fired or quits. The same mail provision discussed in
3.2.4 above applies to event employees working an event at a professional baseball venue.

Labor Code § 201.9 was added in 2006 to provide that employees employed at a venue that
hosts live theatrical or concert events who are dispatched through a hiring hall or other system
of regular short-term employement pursuant to a bona fide collective bargaining agreement
may establish by express terms in the collective bargaining agreement the time limits for
payment of wages to an employee who is discharged or laid off.

Labor Code § 202 — Employee Who Quits:

If an employee not having a written contract for a definite period quits his employment, his wages
shall become due and payable not later than 72 hours thereafter, unless the employee has given 72
hours previous notice of his intention to quit, in which case the employee is entitled to his wages at
the time of quitting. Notwithstanding any other provision of law, an employee who quits without
providing a 72-hour notice shall be entitled to receive payment by mail if he or she so requests and
designates a mailing address. The date of the mailing shall constitute the date of payment for purposes
of the requirement to provide payment within 72 hours of the notice of quitting.

Meaning Of Term: “For A Definite Period”. If a written contract contains a specific term of
employment (usually one year, but it may be less) and is not terminable by either party except for
cause, the contract is one for a definite period of time. If, on the other hand, either party may, during
the term of the contract, terminate the employment simply by giving notice of such intention, it is
not a written contract for a definite period. (O.L. 1999.09.23)

Except where otherwise provided by statute, a quitting employee who has given notice of his or her
intention to quit 72 hours in advance must be paid at time of termination.

Payment By Mail: Quitting employees must return to the office or agency of the employer in the
county where the work was performed to recover wages after quitting except, of course, where the
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worker has given 72 hours notice or where the worker has requested payment by mail and provided
an address. (Labor Code § 202; see also, Labor Code § 208 and see also Sections 4.3 and 7.4 of this
manual)

Note: Labor Code § 205.5 was amended in the 1997 Legislative session and as a result, all agricultural
employees subject to the section who quit their employment (as well as those who are discharged) are
entitled to receive waiting time penalties if they are not paid in a timely manner.

Extension Of Coverage Of Wage Statutes To Some Public Employees. Effective January 1, 2001,
Labor Code § 220 has been amended to extend the coverage of Labor Code §§ 201, 202, 203, 204.2,
206, 207, 208 and 209 to employees of the State of California. Effective January 1, 2020, Labor
Code § 204 was amended to provide that employees directly employed by the Regents of the
University of California are specifically covered by section 204 and must be paid on a regular payday,
including those on a monthly payment schedule whose payment is due no later than five days after
the close of the monthly payroll period.

Note. Labor Code § 220(b) still exempts counties, incorporated cities, towns or other municipal
corporations from the provisions of Labor Code §§ 200-211 and 215-219.

Other municipal corporations would include hospital districts, (See DLLE v. EI Camino Hospital
District (1970) 8 Cal.App.3d Supp. 30); community college districts, (See Kistler v. Redwoords
Community College Dist. (1993) 15 Cal. App.4th 1326), and a water storage district (See Johnson v.
Arvin-Edison Water Storage Dist. (2009) 174 Cal.App.4th 729). But see, Gateway Community
Charters v. Spiess (2017) 9 Cal.App.5th 499, nonprofit public benefit corporation that operated charter
schools was not a municipal corporation and therefore not exempt from Labor Code § 203 waiting
time penalties. In order to be considered a municipal corporation the entity must perform ‘an essential
governmental function for a public purpose’ along with a consideration of the following factors:
“whether the entity is governed by an elected board of directors; whether the entity has regulatory or
police powers; whether it has the power to impose taxes, asessments, or tolls; whether it is subject to
open meeting laws and public disclosure of records; and whether it may take property through eminent
domain.” Id. at 506.

Labor Code §201.3 Weekly or Daily Pay Requirements -Temporary Services Employers.
Definition: An employing unit that contracts with clients or customers to supply workers to perform
services for the clients or customers and that performs all of the following:

(A) negotiates with clients and customers for matters such as the time and place where the services are
to be provided, the type of work, the working conditions, and the quality and price of the services.

(B) Determines assignments or reassignments of workers, even if workers retain the right to refuse
specific assignments.

(C) Retains the authority to assign or reassign a worker to another client or customer when the worker
is determined unacceptable by a specific client or customer.

(D) Assigns or reassigns workers to perform services for clients or customers.

(E) Sets the rate of pay of workers, whether or not through negotiation.

(F) Pays workers from its own account or accounts.

(G) Retains the right to hire and terminate workers.

The law expressly excludes from the definition of temporary services employer:

(A) A bona fide nonprofit organization that provides temporary service employees to clients.
(B) A farm labor contractor, as defined in Labor Code §1682(b).

(C) A garment manufacturing employer, which has the same meaning as “contractor,” as defined in
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Labor Code §2671(d).

Employees must be paid weekly, regardless of when the assignment ends. Wages are due and
payable not later than the regular payday of the following calendar week. Note: Unless the daily
pay provisions below apply, the section was amended effective July 22, 2016, to provide that
registered security guard employees employed by a termpoary services employer and working for
a licensed private patrol operator, must be paid by the regular payday of the following workweek
for work performed during the prior workweek.

Under two circumstances employees must be paid daily:

1. Assignment is on a day-to-day basis and the employee reports to or assembles at the office of
the temporary services employer or other location, the employee is dispatched to a client’s
worksite each day and returns to or reports to the office of the temporary services employer or
other location upon completion of the assignment and the employees work is not executive,
administrative, or professional, as defined in the wage orders of the Industrial Welfare
Commission, and is not clerical.

2. If the employee of a temporary services employer is assigned to work for a client engaged in
a trade dispute, the employee’s wages are due and payable at the end of each day, regardless
of when the assignment ends.

If the assignment is for over 90 consecutive calendar days, unless the employee is paid weekly the
requirements do not apply.

Upon discharge or quit, the requirements of Labor Code §§ 201 and 202 apply and a violation is
subject to waiting time penalties under Labor Code § 203.
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4 PENALTY FOR FAILURE TO PAY WAGES ON TERMINATION.
4.1 Labor Code Section 203.

If an employer willfully fails to pay, without abatement or reduction, in accordance with Sections
201,201.3,201.5,201.6,201.7, 201.8, 201.9, and 202, and 205.5, any wages of an employee who
is discharged or who quits, the wages of such employee shall continue as a penalty from the due
date thereof at the same rate until paid or until an action therefor is commenced; but such wages
shall not continue for more than 30 days. An employee who secretes or absents himself or herself
to avoid payment to him or her, or who refuses to receive the payment when fully tendered to him
or her, including any penalty then accrued under this section, is not entitled to any benefit under
this section for the time during which he or she so avoids payment.

Suit may be filed for these penalties at any time before the expiration of the statute of limitations
on an action for the wages from which the penalties arise.

4.1.1 As stated in the California case of Mamika v. Barca (1998) 68 Cal.App.4th 487, 492:

“The reasons for this penalty provision are clear. ‘Public policy has long favored the “full and
prompt payment of wages due an employee.” ‘[W]ages are not ordinary debts...[B]ecause of the
economic position of the average worker and, in particular, his dependence on wages for the
necessities of life for himself and his family, it is essential to the public welfare that he receive
his pay” promptly.” (Pressler v. Donald L. Bren Co. (1982) 32 Cal.3d 831, 837)... “Section 203
reflects these policy concerns. The statute is designed to ‘compel the prompt payment of earned
wages; the section is to be given a reasonable but strict construction’ [against the employer].
(Barnhill v. Robert Saunders & Co. (1981) 125 Cal.App.3d 1, 7) ‘The object of the statutory
plan is to encourage employers to pay amounts concededly owed by [them] to [a] discharged or
terminated employee without undue delay and to hasten settlement of disputed amounts.” (7Triad
Data Services, Inc. v. Jackson (1984) 153 Cal.App.3d Supp. 1, 11.)”

4.1.1.1  The above language reflects the strong view California courts take regarding imposition of the penalty
wage provided in Labor Code § 203.

4.2 Willfully. The statute provides the penalty if the employer “willfully” fails to pay the wages due. The
definition of “willful” for purposes of Labor Code § 203 has been determined by the California courts
and is summarized at Title 8, California Code of Regulations, § 13520:

A willful failure to pay wages within the meaning of Labor Code Section 203 occurs when an
employer intentionally fails to pay wages to an employee when those wages are due. However, a
good faith dispute that any wages are due will preclude imposition of waiting time penalties under
Section 203.

A ‘good faith dispute’ that any wages are due occurs when an employer presents a defense,
based in law or fact, which, if successful, would preclude any recovery on the part of the
employee. The fact that a defense is ultimately unsuccessful will not preclude a finding that a
good faith dispute did exist. Defenses presented which,under all the circumstances, are

unsupported by any evidence, are unreasonable, or are presented in bad faith, will preclude a
finding of a ‘good faith dispute’. (8 C.C.R. § 13520) (Emphasis added)

4.2.1 Note. As the C.C.R. states, the “good faith dispute” if successful, would have to preclude any
recovery by the employee. In other words, an employer cannot withhold all of the wages due an
employee based on a purported good faith dispute as to a portion of those wages. Any undisputed
wages must be paid pursuant to the applicable law.
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If it is determined that a good faith dispute exists as to whether any wages are due (even if, after
resolution of the dispute wages are found to be due), the employer’s failure to pay is not willful, and
the employee is not entitled to waiting time penalties. The concept of a good faith defense to Section
203 penalties is supported by existing case law. (Davis v. Morris (1940) 37 Cal.App.2d 269) It
must be shown that the employer owes the debt and has failed to pay it. The employer is not denied
any legal defense as to the validity of the claim. (Barnhill v. Saunders (1981) 125 Cal.App.3d 1)

The civil penalty assessed under Labor Code § 203 does not require that the employer intended the
action; merely that the action occurred and it was within the employer’s control. (Davis v. Morris
(1940) 37 Cal.App.2d 269; 99 P.2d 345)

Termination of Employment. Employment may be terminated by any of the following:
(a) Expiration of its appointed term. (Labor Code § 2920)

(b) Extinction of its subject. (Labor Code § 2920) (See also discussion a t 3.2.2.1 of this
Manual regarding termination upon sale of business.)

(c) Death of the employee or the employer. (Labor Code §§ 2920, 2921)

(d) The employee’s or the employer’s legal incapacity to act as such. (Labor Code
§§ 2920 2921)

(e) Termination at will by employer when employment is not for a specified period. (Labor
Code § 2922)

(f) Termination by employee voluntarily or as a result of willful breach of the employment
contract by employer. (Labor Code § 2925)

Wages Due Quitting Employee. As discussed at Section 3.4 of this Manual, wages due most
employees who quit are due within 72 hours after resignation unless 72 hours previous notice was
given. Under most circumstances a quitting employee must return to the office or agency of the
employer in the county where the work was performed for his or her wages. (See Section 7.4 of this
Manual)

There may, however, exist circumstances created by the employer which would prevent an employee
from returning for the wages or which would make the return an exercise in futility. (O.L. 1986.09.15)
Under those circumstances, the penalty wage provided by Section 203 may apply.

Payment by Mail. Labor Code § 202 provides that an employee may elect to receive termination
wages by mail. In those cases, the date of the mailing constitutes the date of payment. In the event
that the employer contends that the employee elected to receive termination wages by mail, it is
necessary that the employer prove (1) that the employee chose this method of delivery and (2) that the
check was received by the employee. See Villafuerte v. Inter-Con Security Systems, Inc. (2002) 96
Cal.App.4th Supp. 45.

Labor Code §§ 201.5, 201.6, 201.7, and 201.8 do not require an election by the employee; the
employer may choose to pay the wages by mail and the date of mailing will be considered the date of
payment. In the event the employer unilaterally chooses to deliver the termination wages by mail, the
employer must not only prove that the letter was mailed to the correct address but, since the employee
did not assent to receipt by this method, it must prove that the check was received by the employee.
See Villafuerte v. Inter-Con Security Systems, Inc. (2002) 96 Cal.App.4th, Supp. 45.

Any Wages. “Any wages” includes any amount due as wages (see Labor Code § 200, see also,
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DIR, DLSE v. Ul Video, 55 Cal.App.4th 1084,1091); but does not include expenses. (Hagin v. Pac. Gas &
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Elec. 152 Cal.App.2d 93).

Failure to pay an employee all premium pay required by the Labor Code and Wage Orders as
required by Labor Code §§ 201 and 202, such as overtime premium, reporting time pay, meal
period/rest period premium, and split shift premium pay, may entitle an employee to waiting time
penalties.

30 Days. Penalties continue for up to 30 calendar days. The statutory reference is to 30 actual
days’ worth of wages. Waiting time penalties for a specific number or days are computed by
multiplying the employee’s daily wage rate by the specified number of days since the payment of
the wages became due.

“[U]npaid wages continue to accrue on a daily basis for up to a 30-day period. Penalties accrue
not only on the days that the employee might have worked, but also on nonworkdays... The
critical computation required by section 203 is the calculation of a daily wage rate, which can
then be multiplied by the number of days of nonpayment, up to 30 days...[A] somewhat similar
method...used to compute overtime compensation, i.e., the employee’s regular rate of pay is
computed by dividing the total weekly salary by no more than 40 hours (citations)...This
method of calculation has been used by a number of courts, but without much analysis.”
(Mamika v. Barca (1998) 69 Cal.App.4th 487, 492-493).

Action. Payment of the wages, or the commencement of an action, stops the penalties from accruing.
An action is commenced by filing in court. (See Code of Civil Procedure § 22). Filing a claim
with the Labor Commissioner is not considered the filing of an action and does not prevent the
penalties from continuing to accrue. (Cuadra v. Millan (1998) 17 Cal.4th 855, 72 Cal.Rptr.2d 687).

Payment Of Wages Not Calculable Until After Termination. There are situations where wages
(i.e., some commissions) are not calculable until after termination and, thus, are not due until that

time. The employer has an obligation to pay those wages as soon as the amount is ascertainable and failure
to pay those wages at that time will result in imposition of waiting time penalties. (See discussion at O.L.
1999.01.09).

Inability to pay is not a defense to the failure to timely page wages under Sections 201 and
202 and does not relieve the employer of penalties under Section 203. As noted above, the
civil penalty assessed under Labor Code § 203 does not require that the employer intended the
action; merely that the action occurred and it was within the employer’s control. (Davis v.
Morris (1940) 37 Cal.App.2d 269, 99 P.2d 345).

In addition, of course, ignorance of the law is no excuse. (Hale v. Morgan (1978) 22
Cal.3d 388, 396) Thus, failure to comply with the payment sections based on the fact that the
employer did not know of the requirements is not an excuse.

The case of Diaz, et al v . Slaten (Placer Co. Sup. Crt. Appl Dept. (1997) unpub. opinion)
attached, accurately reflects the DLSE policy. The opinion of the court, adopted the view of the
DLSE. (See O.L. 1996.11.20)

Payment Of Wages By Insufficient Funds Instrument. Any employee who, during the
regular course of employment or upon discharge, is paid with a non-sufficient funds instrument
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is entitled to recover a penalty of one day’s pay for each day those wages remain unpaid . The
penalty shall not exceed thirty days’ of wages. (Labor Code § 203.1)

Penalty Applies To Wages During The Course Of Employment Or At Time Of
Termination. It is important to note that the penalty provided in Labor Code § 203.1 applies to
any wages paid with a non-sufficient funds instrument. Thus, if an employee is paid during the
regular course of employment with a non-sufficient funds check the employee is entitled to
recover penalties for each day the wages remain unpaid up to a thirty-day maximum.

If the NSF check is provided for payment of final wages owed pursuant to §§ 201, 201.5, 202, or
205, the employer would be subject to penalties both for payment by NSF check under § 203.1
and for penalties under § 203 for late payment of final wages.

The penalties also apply to non-payment of “fringe benefits”. This provision has not been tested
in the California courts and the issue of the pre-emptive effect of ERISA may play a role in the
final analysis of any case brought under this section.

The penalty provided in Section 203.1 is not applicable if the employee recovers the service
charge authorized by Section 1719 of the Civil Code.
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PAYMENT OF REGULARLY SCHEDULED WAGES.

§ 204 — Payment Of Wages During Course Of Employment:

(a) All wages, other than those mentioned in Section 201, 201.3, 202, 204.1, or 204.2, earned
by any person in any employment are due and payable twice during each calendar month, on
days designated in advance by the employer as the regular paydays. Labor performed between
the 1st and 15th days, inclusive, of any calendar month shall be paid for between the 16th and
the 26th day of the month during which the labor was performed, and labor performed between
the 16th and the last day, inclusive, of any calendar month, shall be paid for between the 1st
and 10th day of the following month. However, salaries of executive, administrative, and
professional employees of employers covered by the Fair Labor Standards Act, as set forth
pursuant to Section 13(a)(1) of the Fair Labor Standards Act, as amended through March 1,
1969, in Part 541 of Title 29 of the Code of Federal Regulations, as that part now reads or may
be amended to read at any time hereafter, may be paid once a month on or before the 26th day
of the month during which the labor was performed if the entire month's salaries, including the
unearned portion between the date of payment and the last day of the month, are paid at that
time.

(b)(1) Notwithstanding any other provision of this section, all wages earned for labor in excess
of the normal work period shall be paid no later than the payday for the next regular payroll
period.

(2) An employer is in compliance with the requirements of subdivision (a) of Section 226
relating to total hours worked by the employee, if hours worked in excess of the normal work
period during the current pay period are itemized as corrections on the paystub for the next
regular pay period. Any corrections set out in a subsequently issued paystub shall state the
inclusive dated of the pay period for which he employer is correcting its initial report of hours
worked.

(c) However, when employees are covered by a collective bargaining agreement that provides
different pay arrangements, those arrangements shall apply to the covered employees.

(d) The requirements of this section shall be deemed satisfied by the payment of wages for
weekly, biweekly, or semimonthly payroll if the wages are paid not more than seven calendar
days following the close of the payroll period.

(e) Notwithstanding subdivision (a) of Section 220, all wages earned by employees directly
employed by the Regents of the University of California shall be paid on a regular payday.
For the employees on a monthly payment schedule, payment is due no later than five days
after the close of the monthly payroll period. For employees on a more frequent payment
schedule, payment is due according to the pay schedule announced by the University of
California in advance. Nothing in this section shall be construed to prohibit the Regents of
the University of California from allowing its employees to choose to distribute their pay so
that they will receive paychecks throughout the year, rather than during pay periods worked
only.

Wages must be paid according to a regularly-set schedule. (See Labor Code § 207
regarding Payday Notice requirements.) The Legislature has established the general guidelines
for payment in Labor Code § 204. In most cases the employee must be paid at least twice per
month within the time set forth in the applicable Labor Code section.

5.2.1 Payment of Overtime Wages. Section 204 permits payment of wages earned for labor “in
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excess of the normal work period” to be delayed until no later than the payday for the next
pay period. Only the payment of overtime premium wages may be delayed to the payday in
the following pay period; the straight time wages must still be paid within the time set forth in
the applicable Labor Code section in the pay period in which they were earned; or, in the case
of employees who are paid on a weekly, biweekly, or semi- monthly basis, not more than 7
(seven) calendar days following the close of the payroll period.
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Caveat: Weekly Payment of Wages Covered Under Labor Code § 204b. Note that most
workers paid on a weekly basis must be paid pursuant to the provisions of Labor Code §
204 within seven days.

Section 204 also provides exceptions which allow the payment of salary, for those
employees who are exempt under the Fair Labor Standards Act, once a month.

Base salary must be paid pursuant to the provisions of Labor Code § 204; however,
certain exceptions are provided in the statute for specified extraordinary wages. For
instance, if a bonus (see definition at Section 2.5.5 of this Manual) is calculated on a
quarterly basis, the bonus need not be paid until the regular payday following the date
upon which the bonus is calculated. (O.L. 1986.12.23) Wages “earned in excess of the
normal work period” (i.e., payment for unscheduled overtime work) need not be paid
until the following pay period; unless, of course, “regular overtime” or extended hours
which is scheduled to occur for a period of time is involved, in which case the wages for
these hours must be paid pursuant to Labor Code § 204. (O.L. 1988.05.05) The Opinion
Letters listed here, plus O.L. 1993.04.19, present a number of issues which may be raised.

Payment Of Commission Wages. In some instances commission wages are not
ascertainable at the time of a sale or transaction and must be calculated based on later
developments (i.e., receipt of payment, shipping, etc.) Commission wages are due and
payable when they are reasonably calculable.

§ 204a — Payment of Wages at Central Place:

When workers are engaged in an employment that normally involves working for
several employers in the same industry interchangeably, and the several employers,
or some of them, cooperate to establish a plan for the payment of wages at a central
place or places and in accordance with a unified schedule of pay days, all the
provisions of this chapter except 201, 202, and 208 shall apply. All such workers,
including those who have been discharged and those who quit, shall receive their
wages at such central place or places.

This section shall not apply to any such plan until 10 days after notice of their
intention to set up such a plan shall have been given to the Labor Commissioner by
the employers who cooperate to establish the plan. Having once been established, no
such plan can be abandoned except after notice of their intention to abandon such plan
has been given to the Labor Commissioner by the employers intending to abandon
the plan.
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The central place is required to maintain the time records, pay each worker for his or her
total time worked in each pay period , and deduct and report taxes.

Both discharged and quitting employees must be paid at the central place. Employers
intending to start a central pay plan must provide DLSE with a signed notice to that effect.

Wages of such employees may not be assigned. (Labor Code § 300(f); see Section 18.3
of this Manual) Such pay plan cannot be implemented until ten (10) days after notice of
the intent to adopt the plan has been received by the Labor Commissioner. The plan may
not be abandoned without giving prior written notice to DLSE.

§ 204¢ — Certain Executive, Administrative Or Professional Employees:

Section 204 shall be inapplicable to executive, administrative or professional
employees who are not covered by any collective bargaining agreement, who are not
subject to the Fair Labor Standards Act, whose monthly remuneration does not
include overtime pay, and who are paid within seven days of the close of their
monthly payroll period.

Labor Code § 204c provides an exemption from the provisions of Section 204 for
exempt employees and allows such employees to be paid monthly under the limited
circumstances set out in the statute. Each of the following circumstances must be
met in order for an employee to be subject to Section 204c:

1. Employee not covered by a collective bargaining agreement;

2. Employee not subject to the Fair Labor Standards Act (See regulations at Title 29, Part
541, Code of Federal Regulations for definitions);

Employee whose monthly remuneration does not include overtime pay;

4. Employee is paid within seven days of'the close of the monthly payroll
period.

§ 204.1 — Commissioned Vehicle Salespersons:

Commission wages paid to any person employed by an employer licensed as a vehicle dealer
by the Department of Motor Vehicles are due and payable once during each calendar month on
aday designated in advance by the employer as the regular payday. Commission wages
are compensation paid to any person for services rendered in the sale of such employer's
property or services and based proportionately upon the amount or value thereof.

The provisions of this section shall not apply if there exists a collective bargaining
agreement between the employer and his employees which provides for the date on which
wages shall be paid.

The Legislature enacted Section 204.1 to permit the monthly payment of commission wages by
employees employed by employers licensed as vehicle dealers. Mechanics and other employees
performing repair or related services are not “commissioned” employees. (See Keyes Motors v.
DLSE (1987) 197 Cal.App.3d 557; 242 Cal.Rptr. 873) Also see, Sections 2.5.4 and 34.1 of this
Manual.

Section 204.1 does not apply in those cases where there is a CBA which provides a date when
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commissioned wages shall be paid. (See discussion of law regarding handling of claims for work
performed where a CBA is in effect at Section 7.5.2 of this Manual)

5.5 § 204.2 —- Wages Of Exempt Employees In Addition To Salary:

5.5.1

5.6

5.6.1

5.6.2

5.6.3
JUNE, 2002

Salaries of executive, administrative, and professional employees of employers covered by
the Fair Labor Standards Act, as set forth pursuant to Section 13(a)(1) of the Fair Labor
Standards Act of 1938, as amended through March 1, 1969, (Title 29, Section 213 (a)(1),
United States Code) in Part 541 of Title 29 of the Code of Federal Regulations, as that part
now reads, earned for labor performed in excess of 40 hours in a calendar week are due and
payable on or before the 26th day of the calendar month immediately following the month
in which such labor was performed. However, when such employees are covered by a
collective bargaining agreement that provides different pay arrangements, those
arrangements will apply to the covered employees.

Section 204.2 sets forth the requirement for pay for work in excess of the normal work week for
Executive, Administrative, and Professional employees of employers covered by the Fair Labor
Standards Act. Section 204 .2 provides that co ntract- generated wages earned by these classes
of employees for labor performed in excess of 40 hours in a calendar week are due and payable
on or before the 26th of the calendar month following the month in which the work was
performed. This section does not apply to those employees covered by a collective bargaining
agreement that provides for a different pay arrangement.

§ 205 — Certain Occupations Where Employees Receive Room And Board:

In agricultural, viticultural, and horticultural pursuits, in stock or poultry raising, and in
household domestic service, when the employees in such employments are boarded and
lodged by the employer, the wages due any employee remaining in such employment shall
become due and payable once in each calendar month on a day designated in advance by
the employer as the regular payday. No two successive paydays shall be more than 31 days
apart, and the payment shall include all wages up to the regular payday. Notwithstanding the
provisions of this section, wages of workers employed by a farm labor contractor shall be
paid on payroll periods at least once every week on a business day designated in advance by
the farm labor contractor. Payment on such payday shall include all wages earned up to and
including the fourth day before such payday.

The Legislature has provided in Section 205 that in specified agricultural and domestic
occupations paydays may be on a monthly basis when the employee is lodged and boarded by the
employer. These provisions are applicable only when the following conditions exist:

1. The employment is in agriculture, viticulture, horticulture, stock raising, poultry raising or
household domestic service;

2. The employee is boarded and lodged by the employer;
3. Paydays are designated and are never more than 31 days apart;
4. The wage payments include all wages owed up to the payday.

Employees Of Farm Labor Contractors May Not Be Paid On The Schedule Set Out

In Section 205. Employees of farm labor contractors must be paid at least once per week on
a business day previously designated by the farm labor contractor. Payment must include all
wages earned up to and including the fourth day before such weekly payday.

§ 205.5 — Most Agricultural Employees: Excluding those emp loyees mentioned in Labor
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Code § 205, employees of agricultural employers are required to be paid at least twice each month
within seven days of the end of the pay period. Note the statutory change in 1997 which extends
the right to penalty wages for covered agricultural employees who quit.

5.6.4 Section 205.5 defines agricultural employees by reference to the definition contained in Labor
Code § 1140.4.
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6. COMPENSATING TIME OFF.

6.1 For purposes of calculating overtime under the Industrial Welfare Commission Orders,
Labor Code § 204.3 has been adopted by the Legislature providing its view of the use of
“compensating time off.” The adoption of that language has precluded the Division from
promulgating or enforcing any other “compensatory time” provisions. Thus, the Division
policy concerning compensatory time which had been in effect for many years may no
longer be applied. Further, in view of the language now contained in Labor Code § 513,
private employers in California (see caveat, below) may not utilize “compensatory time”
provisions.

6.1.1 Caveat: The provisions of Section 204.3 are patterned on provisions found in 29 U.S.C.
§ 207(0). It should be noted that these compensatory time provisions are only applicable
under the federal law to state and local government employees; the compensating time
provisions under federal law are not applicable to employees of private employers. Any
employer utilizing the provisions of Section 204.3 should be advised of this caveat as use
of the compensating time provisions of the state law may result in violation of the federal
law.

6.2 New “Makeup Work Time” Provisions Adopted By Legislature Are Now Part of
IWC Orders Promulgated In 2000. The IWC incorporated the language of Labor
Code § 513 into each of the orders except 14*:

If an employer approves a written request of an employee to make up work time that is or
would be lost as a result of a personal obligation of the employee, the hours of that makeup
work time, if performed in the same workweek in which the work time was lost, may not
be counted towards computing the total number of hours worked in a day for purposes of
the overtime requirements specified in Section 510 or 511, except for hours in excess of
11 hours of work in one day or 40 hours in one workweek. An employee shall provide a
signed written request for each occasion that the employee makes a request to make up
work time pursuant to this section. An employer is prohibited from encouraging or
otherwise soliciting any employee to request the employer’s approval to take personal time
off and make up the work hours within the same week pursuant to this section.

6.3 Labor Code § 513 Outlines A “Makeup Work Time” Exception, As Opposed to A
Compensating Time Off Provision. With the adoption by the Legislature of Labor
Code § 513 there now exists a system to provide a certain amount of flexibility without
compromising the 8-hour day concept.

6.4  See Section 48.2 of this Manual for further guidance regarding “Makeup Work Time.”

*Pursuant to AB 1066 (2016), as stated in Labor Code § 861, all overtime provisions in Labor Code Division 2, Part 2,
Chapter 1 (commencing with section 500) not subject to the overtime phase-in began to apply to agricultural workers
covered by Order 14 on January 1, 2017. This includes the “makeup work time” provisions of Labor Code § 513.
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WAGE PAYMENT — CONDITIONS AND TIME AND PLACE.

§ 206 — Conceded Wages Must Be Paid Without Condition:

(a) In case of a dispute over wages, the employer shall pay, without condition and within
the time set by this article, all wages, or parts thereof, conceded by him to be due, leaving
to the employee all remedies he might otherwise be entitled to as to any balance claimed.

(b) If, after an investigation and hearing, the Labor Commissioner has determined the
validity of any employee's claim for wages, the claim is due and payable within 10 days
after receipt of notice by the employer that such wages are due. Any employer having the
ability to pay who willfully fails to pay such wages within 10 days shall, in addition to
any other applicable penalty, pay treble the amount of any damages accruing to the
employee as a direct and foreseeable consequence of such failure to pay.

Section 206 requires an employer, in case of a dispute over the amount of wages due, to pay,
without condition, any amount conceded due in accordance with the time limits set forth in
Atrticle 1 of the Labor Code. (See Labor Code §§ 201, 201.3, 201.5, 201.7, 202, 204, 204b,
204.1, 203.2, 205 and 205.5; Reid v. Overland Machined Products (1961) 55 Cal.2d 203,
207)

No Conditions May Be Put On Payment Of Conceded Wages. This section compels
prompt payment of all wages conceded due and expressly precludes the employer from
conditionally offering the disputed amount as a means of coercing the employee into settling
the disputed wage claim. (Reid v. Overland Machined Products, supra, 55 Cal.2d at 207)

An accord and satisfaction (See Section 31.7 of this Manual for definition) is invalid if
entered into in violation of the terms of Section 206. (Reid v. Overland Machined Products,
supra, 55 Cal.2d at 208)

The employee has a right to recover damages in a civil action not through DLSE.

§ 206.5 — Release Of Claim Of Wages Illegal Unless Wages Previously Paid:

No employer shall require the execution of any release of any claim or right on account
of wages due, or to become due, or made as an advance on wages to be earned, unless
payment of such wages has been made. Any release required or executed in violation of
the provisions of this section shall be null and void as between the employer and the
employee and the violation of the provisions of this section shall be a misdemeanor.

Existence Of Release Does Not Preclude Employee From Pursuing Unpaid Wages.
Section 206.5 prohibits an employer from requiring the execution of a release of any wage
claim or right to wages due before payment of those wages has been made. In addition, the
section provides that any such release is null and void as between the
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employer and the employee and further, that the violation of this section by the employer is
a misdemeanor. The existence of a release does not preclude the employee from pursuing a
claim for the wages if the wages, in fact, had not been paid. The question whether the wages,
in fact, had been paid, is one of fact and must be determined based on the testimony and
information submitted.

There are exceptions to the general rule stated above such as supervised settlements in
pending Berman Hearing proceedings (permitted by Labor Code § 98.2(e)); stipulated
settlements in court actions where the principles of res judicata, merger or bar apply,
and voluntary dismissal with prejudice coupled with a settlement operates to bar a new
action.

Settlement By DLSE. (1) If the Division enters into a settlement in a claim for minimum
wages or overtime, an employee will be bound if he or she accepts the benefits demanded
and obtained through settlement (Labor Code § 1193.5) or the employee consents to bringing
the action in which settlement is reached (Labor Code § 1193.6); (2) in the event of a claim
for wages of any kind the employee will be bound if he or she agrees to sign the release
required by the DLSE as a condition of receiving settlement benefits obtained by DLSE.

The DLSE is invested with broad authority to act on behalf of employees in a fiduciary
capacity and to generally supervise and oversee settlements for their benefit. (See Labor
Code §§ 90-106; 1193.5; 1193.6)

§ 207 — Required Notices Of Paydays And Place Of Payment:

Every employer shall keep posted conspicuously at the place of work, if practicable, or
otherwise where it can be seen as employees come or go to their places of work, or at the
office or nearest agency for payment kept by the employer, a notice specifying the regular
pay days and the time and place of payment, in accordance with this article.

Notice Of Time And Place Of Regular Payday. Under the provisions of this section,
employers must post a notice setting forth the schedule of paydays; it must be posted where
the employees can see it. There is no specific form required for the payday notice so long as
it lists all of the required information. DLSE form 8 may be used.

§ 208 — Place Of Payment Of Wages At Termination:

Every employee who is discharged shall be paid at the place of discharge, and every
employee who quits shall be paid at the office or agency of the employer in the county where
the employee has been performing labor. All payments shall be made in the manner provided
by law.

Section 208 states where wage payments due to discharged or quitting employees are to be
made — at the office of the employer in the county where the employee performed the labor.
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Discharged Employees. The section specifically states that discharged employees must be
paid at the place of discharge.

Quitting Employees. The section provides that employees who quit their employment must
be paid at the office or agency of the employer in the county where the employee has been
performing labor. (Cf. Section 4.3.1 of this Manual for exception to this rule.)

§ 209 — Wage Payment In Event Of Strike.

In the event of any strike, the unpaid wages earned by striking employees shall become due
and payable on the next regular pay day, and the payment or settlement thereof shall include
all amounts due the striking employees without abatement or reduction. The employer shall return to

each striking employee any deposit, money, or other guaranty required by him from the employee
for the faithful performance of the duties of the employment.

Note that there is no provision in this section designating the place of payment of the striker’s
wages. The place of payment must, obviously, be reasonably situated — under the
circumstances — to give all of the workers an opportunity to be paid.

Payment of Wages Due Earned In Collective Bargaining Situation. The Supreme Court
decision in Livadas v. Bradshaw 512 U.S. 107, 114 S.Ct. 2068 (1994) makes it clear that under
certain circumstances wages owed under the terms of a collective bargaining agreement may
be recovered in a claim before the Labor Commissioner. Cf., Livadas v. Bradshaw (1994)
865 F.Supp. 642, which is the consent decree incorporating the Division policy for handling
claims filed by employees covered by CBAs; the claims must be first reviewed by the Legal
Section in accordance with this consent decree. (See Section 36.2.2 of this Manual).

Wage Payment Where Holidays Occur. Occasionally, the designated payday will fall on a
holiday. The question then arises: When are the employees required to be paid? The DLSE
has established an enforcement position which relies on the provisions of Sections 7, 9, 10
and 11 of the California Civil Code and on Section 12a of the California Code of Civil
Procedure:

C.C. § 7: “Holidays within the meaning of this code are every Sunday and such other
days as are specified or provided for as holidays in the Government Code of the State
of California.”

C.C. § 9: “All other days than those mentioned in Section 7 are business days for all
purposes;...”

C.C. § 10: “The time in which any act provided by law is to be done is computed by
excluding the first day and including the last day, unless the last day is a holiday, and
then it is also excluded.”
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C.C. § 11: “Whenever any act of a secular nature, other than a work of necessity or
mercy, is appointed by law or contract to be performed upon a particular day, which day
falls upon a holiday, it may be performed upon the next business day, with the same
effect as if it had been performed upon the day appointed.”

C.C.P § 12a(a): “If the last day for the performance of any act provided or required by
law to be performed within a specified period of time is a holiday, then that period is
hereby extended to and including the next day which is not a holiday. For purposes of
this section, "holiday" means all day on Saturdays, all holidays specified in Section 135
and, to the extent provided in Section 12b, all days which by terms of Section 12b are
required to be considered as holidays.

7.6.1 The following days have been designated as holidays by Government Code: January 1, the
third Monday in January, February 12, the third Monday in February, March 31, the last
Monday in May, July 4, the first Monday in September, the second Monday in October,
November 11, Thanksgiving, the day after Thanksgiving and December 25.

7.6.2  The above statutes have been relied upon by DLSE to allow an employer the option of paying
wages due on a Saturday or Sunday (or holiday listed in the Government Code and scheduled
as a holiday by the employer) on the next business day.

7.7 § 219 — Private Agreement May Not Contravene Pay Provisions.

Nothing in this article shall in any way limit or prohibit the payment of wages at more
frequent intervals, or in greater amounts, or in full when or before due, but no provision of
this article can in any way be contravened or set aside by a private agreement, whether
written, oral or implied.

7.7.1 The specified times when wages must be paid, as established by the Labor Code, may not be
set aside by a private agreement. Payment of wages at more frequent intervals than those
required is permitted.

7.7.2  Note that some of the statutes regarding time and place of payment of wages contain

exemptions for CBAs. (See Section 36.2.2 of this Manual for further discussion concerning
handling of “opt-out” clauses in CBAs)
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8 PENALTIES TO EMPLOYEES OR THE STATE.

8.1 § 210 — Penalty For Failure To Pay Wages During Course Of Employment:

(a) In addition to, and entirely independent and apart from, any other penalty provided
in this article, every person who fails to pay the wages of each employee as provided in
Sections 201.3, 204, 204b, 204.1, 204.2, 204.11, 205, 205.5, and 1197.5, shall be subject
to a civil penalty as follows:

(1) For any initial violation, one hundred dollars ($100) for each failure to

pay each employee.

(2) For each subsequent violation, or any willful or intentional violation, two hundred
dollars ($200) for each failure to pay each employee, plus 25 percent of the amount
unlawfully withheld.

(b) The penalty shall either be recovered by the employee as a statutory penalty pursuant
to Section 98 or by the Labor Commissioner as a civil penalty through the issueance of a
citation or pursuant to Section 98.3. The procedures for issuing, contesting, and
enforcing judgments for citations issued by the Labor Commissioner under this section
shall be the same as those set forth in subdiviisions (b) through (k), inclusive, of Section
1197.1.

(c) An employee is only entitled to either recover the statutory penalty provided for in
this section or to enforce a civil penalty as set forth in subdivision (a) of Section 2699,
but not both, for the same violation.

8.1.1 Penalty To Employee or State For Untimely Payment Of Wages. When an employer fails
to pay wages as required by Labor Code §§ 201.3, 204 (on a regular pay day), 204b (on a
regular weekly pay day), 204.1 (on a monthly basis for commission wages), 204.2 (for
monthly salaries), 204.11 (commissioned barbering and cosmetology employees) 205
(monthly wages to agricultural employees boarded and lodged by an employer, and weekly
to employees of farm labor contractors), 205.5 (semi-monthly to agricultural employees) and
1197.5 (equal pay), the employer, under Section 210, is subject to a civil penalty for each
such missed or untimely pay day.

8.1.2 Amount Of Penalty. An initial violation may subject the employer to the assessment of a
penalty of $100 per employee. Willful or intentional and subsequent violations both subject
the employer to the assessment of penalties at the rate of $200 per employee and an additional
25% of the amount paid in accordance with the sections cited above.

8.1.3 Penalty Recoverable Through Labor Code § 98(a) Process. The statutory penalties
provided by Labor Code § 210 may be recovered by an employee through a hearing held
pursuant to Labor Code § 98(a) et seq.
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8.2 § 211 — Recovery Of Penalty In Action Brought By DLSE. The Division has the authority
to pursue payday penalties assessed pursuant to Labor Code § 210 through the courts or
through the citation process set forth in Labor Code § 1197.1. This section requires that a
demand be made prior to court action being brought. Section 211 allows the Division to
pursue these penalties without cost and provides for the collection of any fees through any
judgment obtained.

8.3 § 225.5 — Additional Civil Penalty:

In addition to, and entirely independent and apart from, any other penalty provided in
this article, every person who unlawfully withholds wages due any employee in
violation of Section 212, 216, 221, 222, or 223 shall be subject to a civil penalty as
follows:

(a) For any initial violation, one hundred dollars ($100) for each failure to pay each

employee.

(b) For each subsequent violation, or any willful or intentional violation, two hundred dollars
($200) for each failure to pay each employee, plus 25 percent of the amount unlawfully withheld.
The penalty shall be recovered by the Labor Commissioner as part of a hearing held to recover
unpaid wages and penalties or in an independent civil action. The action shall be brought in the
name of the people of the State of California and the Labor Commissioner and attorneys thereof
may proceed and act for and on behalf of the people in bringing the action. Twelve and one-half
percent of the penalty recovered shall be paid into a fund within the Labor and Workforce
Development Agency dedicated to educating employers about state labor laws, and the remainder
shall be paid into the State Treasury to the credit of the General Fund.

8.3.1 Section 225.5 provides for civil penalties, payable to the state, for violations of Labor Code §§ 212
(paying with non-negotiable instrument), 216 (willful failure to pay wages even though having ability
to do so0), 221 (collecting back an employee’s wages), 222 (failure to pay agreed upon wage rate) or
223 (secretly paying a wage less than required by statute or contract). (See Section 10 of this
Manual for discussion of these provisions.)

8.3.2 These penalties are all payable to the Labor and Workforce Development Agency and the State
Treasurer and are in addition to any other applicable penalties provided in the Labor Code. Penalties
are assessed at $100 per employee not paid in accordance with the cited statutes for the first violation
and $200 per employee for subsequent violations plus 25% of the amount withheld (i.e., not timely
paid). These penalties may be assessed either as a part of a hearing or through a civil action brought
by the Division.
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METHOD OF PAYMENT OF WAGES.
§ 212 — Payment By Non-Sufficient Funds Instrument Illegal:

(a) No person, or agent or officer thereof, shall issue in payment of wages due, or to become due,
or as an advance on wages to be earned:

(1) Any order, check, daft, note, memorandum, or other acknowledgment of indebtedness, unless
it is negotiable and payable in cash, on demand, without discount, at some established place of
business in the state, the name and address of which must appear on the instrument, and at the
time of its issuance and for a reasonable time thereafter, which must be at least 30 days, the maker
or drawer has sufficient funds in, or credit, arrangement, or understanding with the drawee for its
payment.

(2) Any scrip, coupon, cards, or other thing redeemable, in merchandise or purporting to be
payable or redeemable otherwise than in money.

(b) Where an instrument mentioned in subdivision (a) is protested or dishonored, the notice or
memorandum of protest or dishonor is admissible as proof of presentation, nonpayment and
protest and is presumptive evidence of knowledge of insufficiency of funds or credit with the
drawee.

(c) Notwithstanding paragraph (1) of subdivision (a), if the drawee is a bank, the bank’s address
need not appear on the instrument and, in that case, the instrument shall be negotiable and payable
in cash, on demand, without discount, at any place of business of the drawee chosen by the person
entitled to enforce the instrument.

Wages Must Be Paid In Cash Or Instrument Negotiable In Cash. The wages of workers in
California must be paid in cash or other acknowledgment that is payable in cash without discount,
upon demand.

The requirements placed on the employer regarding the payment of wages are:

1.

Wages must be paid in cash or by an instrument payable in cash money without discount. (See
limited exceptions in Labor Code Sections 213(a) and (c).) (See Section 9.1.8 of this Manual)

The instrument must show on its face the name and address of some established business within
the State of California where it can be cashed, even if the instrument is drawn on an out-of-state
financial institution.

At the time of issuance, and for 30 days thereafter, the maker must maintain sufficient funds to
redeem the instrument or have a credit arrangement with the drawee that provides for its
redemption.

4. If the instrument is presented within 30 days and is refused redemption, this constitutes sufficient

evidence for a charge of the violation of Section 212. This is not a specific intent criminal statute.

5. It should be noted that in the event the check is drawn on a bank, the address of the bank need not

be on the face of the check and the check must be honored at any place of business of the bank
in this State.
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Payment By Scrip Prohibited. The DLSE has, on a number of occasions, addressed the
issue of payment “in cash” or in an “instrument negotiable in cash”. In one such situation,
for instance, a “bonus” offered by the employer for meeting financial performance targets
and paid by means of scrip which was redeemable for goods offered in a catalog violated
both Labor Code § 212 and § 450. (O.L. 1998.09.14)

Effective January 1, 2001, the provision at Labor Code § 203.1 which provides a penalty for
payment of any wages by non-sufficient funds instrument is now extended to employees in
all industries. The penalty covers not only wages but also “fringe benefits” paid to any
employee.

Failure To Pay ERISA Trust. A penalty for failure to pay fringe benefits to an ERISA trust
would not be recoverable since this penalty would add a collection tool to that available for
recovery under federal law, and such remedy would be pre-empted. (Carpenters So. Cal.
Admin. Corp. v. El Capitan (1991) 53 Cal.3d 1041. Deputies are encouraged to check with
the assigned attorney regarding fringe benefit collections.

Constitutionality. Labor Code § 212(a) has been found to be constitutional by the courts.

Criminal Proceedings. The case of People v. Turner (1957) 154 Cal.App.2d Supp. 883,
gives a broad interpretation to the applicability of Section 212 and makes it clear that the
section applies to all instruments when issued in lieu of cash for the payment of wages, and
that a violation exists when any one of the elements contained in the section is present. The
Turner case holds that knowledge of insufficiency of funds is not essential to the
establishment of a violation under this section. It further holds that even though knowledge
is not required, the section is constitutional in that it does not purport to inflict punishment
for failure to pay wages, but for undertaking to pay wages by the issuance of an instrument
which does not conform to Section 212.

In the case of People v. Hampton (1965) 236 Cal.App.2d 795, the court held that the
prosecution need only establish a prima facie case by introducing evidence of the issuance
of a check for wages which check, when presented for payment, was dishonored by
reason of insufficient funds and that there was no credit arrangement with the depositing
bank. The defendant must make some showing that the non- negotiable instrument resulted
from circumstances “neither foreseeable nor preventable by reasonably prudent investigation
or action .”

Prosecutions under Section 212(a) are conducted by the appropriate city or district attorney.
The Division personnel perform the investigation and prepare the statement of case for the
prosecutor.
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9.1.8 § 213 — Not All Payments Subject To Section 212:

Nothing contained in Section 212 shall:

(a) Prohibit an employer from guaranteeing the payment of bills incurred by an employee
for the necessaries of life or for the tools and implements used by the employee in the
performance of his or her duties.

(b) Apply to counties, municipal corporations, quasi-municipal corporations or school districts.

(c) Apply to students of nonprofit schools, colleges, universities, and other nonprofit educational
institutions.

(d) Prohibit an employer from depositing wages due or to become due or an advance on
wages to be earned in an account in any bank, savings and loan association or credit union
of the employee’s choice with a place of business located in this state, provided that the
employee has voluntarily authorized the deposit. If an employer discharges an employee
or the employee quits the employer may pay the wages earned and unpaid at the time the
employee is discharged or quits by making a deposit authorized pursuant to this
subdivision, provided that the employer complies with the provisions of this article
relating to the payment of wages upon termination or quitting of employment.

9.1.9 Exceptions To Payment Directly To Employee In Cash Or Negotiable Instrument.
Labor Code § 213 provides some exceptions to the requirements of Labor Code § 212 and
DLSE has addressed some of these exceptions. (O.L. 1996.11.12 and O.L. 1994.02.03-1).

9.1.9.1 An employer may guarantee the payment of bills incurred by an employee for the necessities
of life or for the tools and implements used by the employee in the performance of his
duties.

9.1.9.2 The provisions of Section 212 do not apply to counties, municipal corporations, quasi-
municipal corporations, school districts or to students of nonprofit schools, colleges,
universities, and other nonprofit educational institutions.

9.1.9.3 An employer may deposit wages due or to become due or an advance on wages to be earned
in an account in any bank, savings and loan association or credit union of the employee’s
choice which is located in the State of California if the employee has authorized such
deposit. (See discussion on this issue in O.L. 1994-02.03-1).
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9.1.9.4  Note: If an employer discharges an employee or the employee quits, the employer may pay
the wages earned and unpaid at the time the employee is discharged or quits by making a
deposit authorized pursuant to the provisions of Labor Code section 213(d), provided that
the employer complies with the provisions relating to the payment of wages upon termination
or quitting of employment.

9.1.10 Employer Obligation To Pay Wages Earned In Event Recipient Employee Cannot Be
Located. Labor Code § 96.7 provides that the Labor Commissioner is authorized to collect
any wages or benefits (vacation wages, severance pay) on behalf of employees in California
without assignment, and shall act as trustee of the Industrial Relations Unpaid Wage Fund.
The Labor Commissioner is required to make a “diligent effort” to locate the workers and is
authorized to remit those wages to: (1) the worker (if found) (2) the worker’s lawful
representative, or (3) any trust or custodial fund established under a plan to provide benefits.
Note that there are certain ERISA concerns which arise when payments are made to such
trusts.

9.1.11 Payment of Wages Due Deceased Worker. DLSE may collect wages due to deceased
workers. Such collections are placed in the Unpaid Wage Fund and, as described below,
escheat to the State pursuant to law.

9.1.11.1 Probate Code § 13600 provides that in the event of the death of a worker, the surviving
spouse or the guardian or conservator of the estate of the surviving spouse may collect salary
or other compensation owed by an employer to the deceased worker in an amount not to
exceed $16,625.00, for 2020, as adjusted periodically in accordance with Section 890.
Probate Code § 13601(a) sets out the form of affidavit which may be signed by the surviving
spouse. DLSE has form affidavits which may be used to notify the employer of the obligation
to pay the salary due.

9.1.11.2 Note: Deputies unfamiliar with the Probate forms should contact their assigned attorney
through their Senior Deputy.

9.1.12  Escheat To State. In addition, California Code of Civil Procedure also provides that any
unclaimed personal property (which would include wages) escheats to the State. Unclaimed
wages must be forwarded to the Controller of the State of California within three years after
the debt was incurred. (See Code of Civil Procedure §§ 1500 et seq.)
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FAILURE TO PAY WAGES, WITHHOLDING WAGES—CRIMINAL SANCTIONS

§ 215 — Criminal Sanctions For Violation Of Payment Laws:

Any person, or the agent, manager, superintendent or officer thereof, who violates any
provision of Sections 201.3, 204, 204b, 205, 207, 208, 209, or 212 is guilty of a
misdemeanor. Any failure to keep posted any notice required by Section 207 is prima
facie evidence of a violation of such sections.

§ 216 — Refusal To Pay Wages:
In addition to any other penalty imposed by this article, any person, or an agent, manager,
superintendent, or officer thereof is guilty of a misdemeanor, who:

(a) Having the ability to pay, willfully refuses to pay wages due and payable after demand
has been made.

(b) Falsely denies the amount or validity thereof, or that the same is due, with intent to secure for

himself, his employer or other person, any discount upon such indebtedness, or with intent to

annoy, harass, oppress, hinder, delay, or defraud, the person to whom such indebtedness is due.
The constitutionality of Section 216 has been challenged and upheld in several cases. (In re
Oswald (1926) 76 Cal.App. 347; In re Samaha (1933) 130 Cal.App. 116; Sears v. Superior
Court (1933) 133 Cal.App. 704, and In re Trombley (1948) 31 Cal.2d 801)

Unlike the elements involved in the assessment of a penalty under Labor Code § 203, the

ability to pay is an essential element necessary to prosecute a violation of Section
216.

§ 217 - DLSE Required To Diligently Enforce Labor Laws:

The Division of Labor Law Enforcement shall inquire diligently for any violations of this article,
and, in cases which it deems proper, shall institute the actions for the penalties provided for in
this article and shall enforce this article.

§ 221 — Employer May Not Collect Or Receive Wages Paid Employee:

It shall be unlawful for any employer to collect or receive from an employee any part of wages

theretofore paid by said employer to said employee.
Section 221 is “declarative of a strong public policy against fraud and deceit in the
employment relationship. Even where fraud is not involved, however, the Legislature has
recognized the employee’s dependence on wages for the necessities of life and has,
consequently, disapproved of unanticipated or unpredictable deductions because they impose
a special hardship on employees.” (Hudgins v. Neiman Marcus Group, Inc. (1995) 34
Cal.App.4th 1109, 1118-1119)
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10.5.1 Section 221 Prevents Employer From Recovering Wages Paid To Employee. By enacting
section 221, and retaining it as interpreted by the courts and the IWC, the Legislature has
prohibited employers from using self-help to take back any part of “wages theretofore paid”
to the employee, except in narrowly-defined circumstances provided by statute. This is
consistent with the ruling in the case of CSEA v. State of California (1988) 198 Cal.App.3d
374; 243 Cal.Rptr. 602, which held that absent a contrary provision in the law, the attachment
and garnishment laws in California prohibit an employer from recovering any wages
previously paid to the employee.

10.6 § 222 —Illegal To Withhold Wage Agreed To In Collective Bargaining:

It shall be unlawful, in case of any wage agreement arrived at through collective
bargaining, either wilfully or unlawfully or with intent to defraud an employee, a
competitor, or any other person, to withhold from said employee any part of the wage
agreed upon.

10.7 § 223 — Illegal To Pay Wage Lower Than That Required By Statute Or Contract:

Where any statute or contract requires an employer to maintain the designated wage scale, it shall
be unlawful to secretly pay a lower wage while purporting to pay the wage designated by statute
or by contract.

10.7.1 The purpose of Section 223 is to prevent fraud in accordance with the underlying policy of
law. (Sublett v. Henry’s Turk and Taylor Lunch (1942) 21 Cal.2d 273)
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11 DEDUCTIONS FROM WAGES.
Labor Code Section 224.

The provisions of Sections 221, 222 and 223 shall in no way make it unlawful for an employer to
withhold or divert any portion of an employee’s wages when the employer is required or
empowered so to do by state or federal law or when a deduction is expressly authorized in writing
by the employee to cover insurance premiums, hospital or medical dues, or other deductions not
amounting to a rebate or deduction from the standard wage arrived at by collective bargaining or
pursuant to wage agreement or statute, or when a deduction to cover health and welfare or pension
plan contributions is expressly authorized by a collective bargaining or wage agreement.

Nothing in this section or any other provision of law shall be construed as authorizing an employer
to withhold or divert any portion of an employee’s wages to pay any tax, fee or charge prohibited
by Section 20026 of the Government Code, whether or not the employee authorizes such
withholding or diversion.

11.1.1 The express provisions of Labor Code §224 allow the employer to withhold or divert any
portion of wages where the deduction is required or the employer is empowered to do so
by federal or state law.

11.1.1.1 This category includes withholdings for federal and state taxes. Also, under the Pension
Protection Act of 2006 (“PPA”) (Public Law 109-280) which amended provisions of
ERISA and the Internal Revenue Code, employers may automatically enroll employees
in a defined contribution plan, e.g. 401(k), 403(b), 457 plans, under an automatic
contribution arrangement unless the employee elects to not participate (and elects to
receive cash payment). Under an automatic contribution arrangement, an employee is
treated as though he or she made an elective contribution unless they specifically opt-out
of the arrangement or specify a different amount for their contribution. In order for a plan
to qualify as an automatic contribution arrangement under federal law, the employer’s
plan must meet federal statutory requirements, including specified features to insure that
the plan provides for automatic deferral of compensation, matching or non-elective
employer contributions, and specific notice to employees regarding the automatic
contribution, including the right to elect to receive cash payment.

11.1.1.2 A preemption provision in the PPA states that any state law is superseded which directly
or indirectly prohibits or restricts the inclusion in any plan of an automatic contribution
arrangement (29 U.S.C. §1144(e)(1)) However, as indicated in Section 11.1.1.1 above,
Labor Code §224 authorizes diversion of a portion of wages when performed pursuant to
federal law, and the state standard is thus not preempted. Additionally, the preemption
provision further defines what constitutes an “automatic contribution arrangement” for
purposes of preemption. Accordingly, automatic contribution arrangements which do not
comply with the federal requirements may be invalid under federal law and also may be
a violation of Labor Code §224 if there were no amounts automatically contributed for
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the employee’s elective contribution. If there was no automatic deferral of compensation
by the employer under the defined contribution plan, and the claim is against the
employer’s general assets, DLSE could investigate whether a specific claim is subject to
PPA and determine whether it has jurisdiction to recover an unauthorized and unlawful
withholding or diversion of wages. (See Section 15.1.8 of this Manual)

11.1.2 Legal Deductions. Deductions for insurance premiums, hospital or medical dues or other
deductions not amounting to a rebate or deduction from the standard wage under a CBA
or required by statute may also be deducted upon written consent of the employee.
Deductions for health and welfare or pension payments provided by a CBA are also
allowed even without the written consent of the employee. As discussed in Sections
11.1.1.1 and 11.1.1.2, diversion of wages under a qualified automatic contribution
arrangement for a defined contribution plan is authorized under provisions of federal law
(PPA) and, when performed in accordance with federal requirements, does not require
prior written authorization of the employee.

11.1.3 Deductions From Wages. The courts in California and the United States Supreme Court
have held that deductions from wages in effect allow an employer a self-help remedy
which is illegal. (Sniadach v. Family Finance, 395 U.S. 337 (1969). California law was
changed in 1970 to conform to the holding in Sniadach. (See C.C.P. § 487.02(c)). See
also Randone v. Appellate Department (1971) 5 Cal.3d 536 and CSEA v. State of
California (1988) 198 Cal.App.3d 374; 243 Cal.Rptr. 602.

11.2 Employer May Not Collect Or Receive Wages Paid Employee. Labor Code § 221
prohibits an employer from recovering wages paid. This provision prohibits an employer
from receiving from an employee any wage paid by the employer to the employee either
by deduction or recovery after payment of the wage:

“It shall be unlawful for any employer to collect or receive from an employee any part of
wages theretofore paid by said employer to said employee.”
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11.2.1 The California courts have held that Section 221 is “declarative of a strong public policy
against fraud and deceit in the employment relationship. Even where fraud is not involved,
however, the Legislature has recognized the employee’s dependence on wages for the
necessities of life and has, consequently, disapproved of unanticipated or unpredictable
deductions because they impose a special hardship on employees.” (Hudgins v. Neiman
Marcus Group, Inc. (1995) 34 Cal.App.4th 1109, 1118-1119).

11.2.2 Self-Help By Employers To Recover Unliquidated Sums. The California case of Kerr’s
Catering v. DIR (1962) 57 Cal.2d 319; 369 P.2d 20; 19 Cal.Rptr. 492, which pre-dated
Sniadach, made it clear that the California courts look closely at any attempt by employers
to recover back wages earned by employees. As the case of Hudgins v. Neiman Marcus
Group, Inc. (1995) 34 Cal.App.4th 1109, 41 Cal.Rptr.2d 46, states, an employer who resorts
to self-help to take deductions does so at its own risk.

11.2.3 Losses Which Result From Simple Negligence. The courts have held that since shortages
and other losses occurring without any fault on the part of the employee or merely as a result
of simple negligence are inevitable in almost any business operation, and the employer must
bear such losses as an expense of doing business.

11.2.3.1 As the court in Kerr’s Catering noted, the employer may, and usually does, either pass these
costs on to the customer in the form of higher prices or lower the employees’ wages
proportionately, thus distributing the losses among a wide group.

11.2.3.2 Discipline As An Alternative. In addition, of course, an employer is free to discipline any
employee whose carelessness caused the losses. But the threat of discharge in the event the
employee refuses to allow a deduction is not allowed. (See Labor Code § 98.6 which protects
an employee who exercises “any right afforded him.”) In addition, the courts have determined
that a discharge which is a result of a complaint made by an employee about an illegal
deduction constitutes a violation of public policy giving rise to a cause of action for wrongful
discharge. (Phillips v. Gemini Moving Specailists (1998) 63 Cal.App.4th 563)

11.2.4 Loss Suffered As A Result Of The Dishonest Or Willful Act Or By The Gross
Negligence Of Employee. The IWC Orders purport to provide the employer the right to
deduct for losses suffered as a result of a dishonest or willful act or through the gross
negligence of the employee. Labor Code § 224 clearly proscribes any deduction which is not
either authorized by the employee in writing or permitted by law. Again, any employer who
resorts to self-help does so at its own risk since even under the proviso contained in the IWC
Orders, an objective test is applied to determine whether the loss was due to dishonesty or a
willful or grossly negligent act. (O.L. 1993.02.22-2, and 1994.01.27) In the event it is
determined that the employee was not guilty of a dishonest or willful act or gross negligence,
the employee would be entitled to recover not only the amount of wages withheld, but any
waiting time penalties due.
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Deductions For Loans Made To Employees. In Barnhill v. Saunders (1981) 125
Cal.App.3d 1, the court concluded that deductions may be made by the employer, with the
written consent of the employee, for payments on loans made by the employer to the employee;
but “balloon payments” made at the time of termination are not allowed even if the employee
has given his or her consent to such payments.

The conclusion reached by the Barnhill court allowing deductions from the wages of
employees to repay loans made by the employer to the employee is open to question in view
of the provisions of Labor Code § 300. That statute provides that no assignment of future
wages may be made unless wages have already been earned except that future wages may be
assigned for necessities of life (necessary food, necessary clothing, housing) and such
assignment for necessities must be made directly to the person or persons supplying the
necessities. In addition, an assignment requires spousal consent unless at least an interlocutory
judgment of dissolution has been entered. (See Discussion of Labor Code § 300 at Section
18 of this Manual). It should be noted that the Barnhill decision does not address Labor Code
§ 300.
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11.3 Any Deduction Must Be For Direct Benefit Of Employee. Deductions are only permitted
for items which are for the direct benefit of the employee — not deductions which in any
way benefit the employer either directly or indirectly. (3 Ops.Atty.Gen. 178).

11.3.1 Specific Deductions. The Division has addressed the question of deductions made by or
suggested by an employer for a number of different reasons. (See O.L. 1994.01.27, dealing
with the cost of replacing a lost or stolen payroll check). The position taken by DLSE in
denying such recovery has always relied heavily on the decisions in Barnhill and, in
particular, the later case of CSEA v. State of California (1988) 198 Cal.App.3d 374, as well
as the U.S. Supreme Court’s rationale in Sniadach. (O.L. 1991.05.07).

11.3.2 Deductions Allowed By IWC Orders — Caveat: Under the IWC Orders in effect prior to
January 1, 2000, Section 9 of each Order provided that the employer might “deduct from the
employee’s last check the cost of an item (uniform, tools, etc.) furnished...in the event said
item is not returned.” As the courts have stated on a number of occasions, the Legislature
enacted Labor Code §§ 400-410 to provide a method whereby the parties to an employment
contract may create a bond to insure against loss by the employer and the IWC’s rationale in
adopting the provisions of Section 9 may not pass judicial scrutiny (See California State
Restaurant Assn. v. Whitlow (1976) 58 Cal.App.3d 340). DLSE has continued to explain that
the agency will enforce the IWC Orders as written. However, employers should be aware
that there is a caveat regarding the right of an employer to deduct for unreturned uniforms or
tools from the final wages. (See O.L. 1993.04.19-1)

11.3.2.1 Note: IWC Order 16 Prohibits Deductions By Employers. It is interesting to note that the
newest IWC Order (Effective January 1, 2001) prohibits an employer from making
deductions and, further, specifically prohibits any charge by the employer or his agent for
cashing a payroll check. In this regard, it should be noted, that DLSE would have determined
the charging for cashing a payroll check to be illegal under the provisions of Labor Code §
221 in any event. Thus, such a practice is illegal in any industry or occupation; not just in
the occupations covered by Order 16.

11.3.3 Allowable Deductions. Note that section 224 also allows deductions when authorized by
the employee in writing but that authorization is limited to (1) insurance premiums, (2)
hospital or medical dues, or (3) other deductions not amounting to a rebate or deduction
from the wage paid to the employee. Section 224 may not, consequently, be relied upon to
allow an employer to deduct an amount from an employee’s pay which is for the use or
benefit of the employer.
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Deduction for Tardiness: California Labor Code § 2928 provides:

No deduction from the wages of an employee on account of his coming late to work shall
be made in excess of the proportionate wage which would have been earned during the
time actually lost, but for a loss of time less than 30 minutes, a half hour's wage may be

deducted.

Pursuant to this statute an employer could, for instance, deduct only thirty-five minutes from
an employee who was thirty-five minutes late, but could deduct thirty minutes from the wages
of an employee who was only five minutes late. Obviously, most employers do not have such
a policy since it would encourage employees who were going to be a few minutes late to be
at least thirty minutes late since the deduction would be the same in either event.
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ENFORCEMENT AND COVERAGE OF WAGE STATUTES

Labor Code § 218.

Nothing in this article shall limit the authority of the district attorney of any county
or prosecuting attorney of any city to prosecute actions, either civil or criminal, for
violations of this article or to enforce the provisions thereof independently and
without specific direction of the division. Nothing in this article shall limit the right
of any wage claimant to sue directly or through an assignee for any wages or penalty
due him under this article.
Claimants Have Private Right of Action. Section 218 extends the authority to prosecute
actions for recovery of wages to district attorneys and prosecuting city attorneys, and
permits claimants to sue directly or through an assignee for any wages or penalties that
may be due.

Attorney’s Fees May Be Recovered in Private Action. Labor Code § 218.5 provides
for recovery of attorney’s fees to the prevailing party in the event of an action to recover
wages brought by a private party if any party to the action requests attorney’s fees and
costs upon the initiation of the action. However, if the prevailing party in the court action
is not an employee, attorney’s fees and costs shall be awarded pursuant to this section
only if the court finds that the employee brought the court action in bad faith. This section
does not apply to an action brought by the Labor Commissioner, to a surety issuing a
bond pursuant to certain provisions of the Business and professions Code or to an action
to enforce a mechanics lien brought under certain sections of the Civil Code.

Amendment Of Labor Code § 220 Reduces Exceptions For State Employees;
Continues Exceptions For Other Public Entity Employees.

220. (a) Sections 201.3, 201.5, 201.7, 203.1, 203.5, 204, 204a, 204b, 204c, 204.1,
205, and 205.5 do not apply to the payment of wages of employees directly employed
by the State of California. Except as provided in subdivision (b), all other employment
is subject to these provisions.

(b) Sections 200 to 211, inclusive, and Sections 215 to 219, inclusive, do not apply to
the payment of wages of employees directly employed by any county, incorporated
city, or town or other municipal corporation. All other employments are subject to
these provisions. Nothing in sections 200 to 211 and 215 to 219, inclusive, shall apply
to the payment of wages of employees directly employed by any county, incorporated
city or town or other municipal corporation. All other employments are subject to
these provisions.
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12.1.4 Enforcement Coverage Of California Wage Statutes. Effective January 1, 2001,
Labor Code § 220 has been amended to extend coverage of Division 2, Part 1, Chapter 1,
Article 1 (§§ 200-2 43) to employees of the State of California except §§ 201.3, 201.5,
201.7,203.1, 203.5, 204, 204a, 204b, 204c, 204.1, 205, and 205.5.

12.1.4.1 Note. Labor Code § 220 (b) still exempts counties, incorporated cities, towns or other
municipal corporations from the provisions of Labor Code §§ 200-211 and 215-219.

12.1.4.2 Other municipal corporations would include such entities as hospital districts, (See DLSE
v. El Camino Hospital District (1970) 8 Cal.App.3d, Supp. 30); community college
districts, (See Kistler v. Redwoords Community College Dist. (1993) 15 Cal. App.4th
1326), and a water storage district (See Johnson v. Arvin-Edison Water Storage Dist.
(2009) 174 Cal.App.4th 729). But see, Gateway Community Charters v. Spiess (2017) 9
Cal.App.5th 499, nonprofit public benefit corporation that operated charter schools was
not a municipal corporation and therefore not exempt from Labor Code § 203 waiting time
penalties. In order to be considered a municipal corporation the entity must perform ‘an
essential governmental function for a public purpose’ along with a consideration of the
following factors: “whether the entity is governed by an elected board of directors;
whether the entity has regulatory or police powers; whether it has the power to impose
taxes, asessments, or tolls; whether it is subject to open meeting laws and public disclosure
of records; and whether it may take property through eminent domain.” Id. at 506.
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MEDICAL OR PHYSICAL EXAMINATION COSTS.
Labor Code § 222.5 — No Charge For Medical Examination:

No person shall withhold or deduct from the compensation of any employee, or require

any prospective employee or applicant for employment to pay, any fee for, or cost of,

any pre-employment medical or physical examination taken as a condition of employment,...
Neither Current Employee Nor Applicant May Be Charged Where Requirement Is
Imposed Only by Employer. Labor Code § 222.5 is easier read when divided into its two
main parts. The language cited above prohibits an employer from charging an employee
or applicant for employment the costs of any pre-employment medical examination which
is required by the employer as a condition of employment. The language, by implication,
means that an employer must pay the cost of any medical or physical examination
required as a condition of employment of any employee, prospective employee or
applicant for employment.

...nor shall any person withhold or deduct from the compensation of any employee,
or require any employee to pay any fee for, or costs of, medical or physical
examinations required by any law or regulation of federal, state or local governments
or agencies thereof.

Current Employee May Not Be Charged Where Requirement Is Imposed by Law.
The second half of the statute, cited directly above, prohibits an employer from requiring
any employee to pay the costs of any medical or physical examination required by law.
However, medical or physical examinations required by law in the pre-employment
period are excluded; an employer may require that an applicant or prospective employee
pay the costs of any pre-employment medical or physical examination if the examination
is required by law as a condition of employment.

Labor Code § 231 — Driver’s License Physical Exam Requirement

Any employer who requires, as a condition of employment, that an employee have a
driver's license shall pay the cost of any physical examination of the employee which
may be required for issuance of such license, except where the physical examination
was taken prior to the time the employee applied for such employment with the
employer.
Driver’s License Physical Examination. This section constitutes a limited exception to
Labor Code § 222.5 since it provides that the employer must pay the cost of a physical
examination required to obtain a driver’s license if, as a condition of employment, the
worker must have such a license. The section extends this requirement to applicants
(except where the physical examination was taken before the employee applied for the
employment).
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14 WAGE STATEMENT REQUIREMENTS.
14.1 Labor Code § 226.

APRIL, 2017

(a) An employer, semimonthly or at the time of each payment of wages, shall furnish
to his or her employee, either as a detachable part of the check, draft, or voucher
paying the employee’s wages, or separately if wages are paid by personal check or
cash, an accurate itemized statement in writing showing (1) gross wages earned, (2)
total hours worked by the employee, except as provided in subdivision (j), (3) the
number of piece-rate units earned and any applicable piece rate if the employee is
paid on a piece-rate basis, (4) all deductions, provided that all deductions made on
written orders of the employee may be aggregated and shown as one item, (5) net
wages earned, (6) the inclusive dates of the period for which the employee is paid,
(7) the name of the employee and only the last four digits of his or her social security
number or an employee identification number other than a social security number,
(8) the name and address of the legal entity that is the employer and, if the employer
is a farm labor contractor, as defined in subdivision (b) of Section 1682, the name
and address of the legal entity that secured the services of the employer, and (9) all
applicable hourly rates in effect during the pay period and the corresponding number
of hours worked at each hourly rate by the employee and, beginning July 1, 2013, if
the employer is a temporary services employer as defined in Section 201.3, the rate
of pay and the total hours worked for each temporary services assignment. The
deductions made from payment of wages shall be recorded in ink or other indelible
form, properly dated, showing the month, day, and year, and a copy of the statement
and the record of the deductions shall be kept on file by the employer for at least
three years at the place of employment or at a central location within the State of
California. For purposes of this subdivision, “copy” includes a duplicate of the
itemized statement provided to an employee or a computer-generated record that
accurately shows all of the information required by this subdivision.

(b) An employer that is required by this code or any regulation adopted pursuant to
this code to keep the information required by subdivision (a) shall afford current and
former employees the right to inspect or copy records pertaining to their
employment, upon reasonable request to the employer. The employer may take
reasonable steps to ensure the identity of a current or former employee. If the
employer provides copies of the records, the actual cost of reproduction may be
charged to the current or former employee.

(c) An employer who receives a written or oral request to inspect or copy records
pursuant to subdivision (b) pertaining to a current or former employee shall comply
with the request as soon as practicable, but no later than 21 calendar days from the
date of the request. A violation of this subdivision is an infraction. Impossibility of
performance, not caused by or a result of a violation of law, shall be an affirmative
defense for an employer in any action alleging a violation of this subdivision. An
employer may designate the person to whom a request under this subdivision will be
made.
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(d) This section does not apply to any employer of any person employed by the
owner or occupant of a residential dwelling whose duties are incidental to the
ownership, maintenance, or use of the dwelling, including the care and supervision
of children, or whose duties are personal and not in the course of the trade, business,
profession, or occupation of the owner or occupant.

(e) (1) An employee suffering injury as a result of a knowing and intentional failure
by an employer to comply with subdivision (a) is entitled to recover the greater of
all actual damages or fifty dollars ($50) for the initial pay period in which a violation
occurs and one hundred dollars ($100) per employee for each violation in a
subsequent pay period, not to exceed an aggregate penalty of four thousand dollars
($4,000), and is entitled to an award of costs and reasonable attorney’s fees.

(2) (A) An employee is deemed to suffer injury for purposes of this subdivision if
the employer fails to provide a wage statement.

(B) An employee is deemed to suffer injury for purposes of this subdivision if the
employer fails to provide accurate and complete information as required by any one
or more of items (1) to (9), inclusive, of subdivision (a) and the employee cannot
promptly and easily determine from the wage statement alone one or more of the
following:

(1) The amount of the gross wages or net wages paid to the employee during the pay
period or any of the other information required to be provided on the itemized wage
statement pursuant to items (2) to (4), inclusive, (6), and (9) of subdivision (a).

(i1) Which deductions the employer made from gross wages to determine the net
wages paid to the employee during the pay period. Nothing in this subdivision alters
the ability of the employer to aggregate deductions consistent with the requirements
of item (4) of subdivision (a).

(i11)) The name and address of the employer and, if the employer is a farm labor
contractor, as defined in subdivision (b) of Section 1682, the name and address of
the legal entity that secured the services of the employer during the pay period.

(iv) The name of the employee and only the last four digits of his or her social
security number or an employee identification number other than a social security
number.

(C) For purposes of this paragraph, “promptly and easily determine” means a
reasonable person would be able to readily ascertain the information without
reference to other documents or information.

(3) For purposes of this subdivision, a “knowing and intentional failure” does not
include an isolated and unintentional payroll error due to a clerical or inadvertent
mistake. In reviewing for compliance with this section, the factfinder may consider
as a relevant factor whether the employer, prior to an alleged violation, has adopted
and is in compliance with a set of policies, procedures, and practices that fully
comply with this section.

(f) A failure by an employer to permit a current or former employee to inspect or
copy records within the time set forth in subdivision (¢) entitles the current or former
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employee or the Labor Commissioner to recover a seven-hundred-fifty-dollar ($750)
penalty from the employer.

(g) The listing by an employer of the name and address of the legal entity that
secured the services of the employer in the itemized statement required by
subdivision (a) shall not create any liability on the part of that legal entity.

(h) An employee may also bring an action for injunctive relief to ensure compliance
with this section, and is entitled to an award of costs and reasonable attorney’s fees.

(1) This section does not apply to the state, to any city, county, city and county,
district, or to any other governmental entity, except that if the state or a city, county,
city and county, district, or other governmental entity furnishes its employees with a
check, draft, or voucher paying the employee’s wages, the state or a city, county,
city and county, district, or other governmental entity shall use no more than the last
four digits of the employee’s social security number or shall use an employee
identification number other than the social security number on the itemized statement
provided with the check, draft, or voucher.

(j) An itemized wage statement furnished by an employer pursuant to subdivision (a)
shall not be required to show total hours worked by the employee if any of the
following apply:

(1) The employee’s compensation is solely based on salary and the employee is
exempt from payment of overtime under subdivision (a) of Section 515 or any
applicable order of the Industrial Welfare Commission.

(2) The employee is exempt from the payment of minimum wage and overtime under
any of the following:

(A) The exemption for persons employed in an executive, administrative, or
professional capacity provided in any applicable order of the Industrial Welfare
Commission.

(B) The exemption for outside salespersons provided in any applicable order of the
Industrial Welfare Commission.

(C) The overtime exemption for computer software professionals paid on a salaried
basis provided in Section 515.5.

(D) The exemption for individuals who are the parent, spouse, child, or legally
adopted child of the employer provided in any applicable order of the Industrial
Welfare Commission.

(E) The exemption for participants, director, and staff of a live-in alternative to
incarceration rehabilitation program with special focus on substance abusers
provided in Section 8002 of the Penal Code.

(F) The exemption for any crew member employed on a commercial passenger
fishing boat licensed pursuant to Article 5 (commencing with Section 7920) of
Chapter 1 of Part 3 of Division 6 of the Fish and Game Code provided in any
applicable order of the Industrial Welfare Commission.

(G) The exemption for any individual participating in a national service program
provided in any applicable order of the Industrial Welfare Commission.
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Labor Code § 226.1. The requirements of item (9) of subdivision (a) of Section 226,
with respect to a temporary services employer, do not apply to a security services
company that is licensed by the Department of Consumer Affairs and that solely
provides security services.

14.1.1 Summary Of Required Information. A California employer must furnish a statement
showing the following information to each employee at the time of payment of wages
(or at least semi-monthly). In Canales v. Wells Fargo Bank (2018) 23 Cal.App.5th 1262,
the court held it is enough to furnish the wage statement semimonthly. Therefore, at
discharge, it was sufficient to mail the statements later the day of discharge or the next
day, so long as the statements were furnished by the semimonthly deadline:

1. Gross wages earned;

2. Total hours worked except:
a) Employees exempt from overtime under Section 515(a) or any IWC Order and
compensated solely by salary;
(b) Employees exempt from minimum wage and overtime by one of the
following provisions:
1. IWC Order exemption for executive, administrative or professional
employees;
2. ITWC Order exemption for outside salespersons;
3. Exempt as a computer professional and paid on a salary basis as
provided in Section 515.5;
4. A parent, spouse, child or legally adopted child of the employer;
5. A participant, director, or staff member of a live-in alternative to
incarceration rehabilitiation program focusing on substance abuse and
prevention under Penal Code section 8002;
6. A crew member on a commercial passenger fishing boat who meets
the exemption requirement in the IWC orders;
7. National service progam participant who meets the exemption in the
IWC Orders.

3. The number of piece rate units earned and any applicable piece rate whenever an
employee is being paid on a piecework basis (and commissioned employees, i.¢.,
commission rate and amount of sales, unless exempt from minimum wage under
Subsection (j)). Note: Employees paid by commission who are not exempt from
minimum wage do not meet the exemption in subdivision (j).

4. All deductions provided that all deductions made on the written orders of the
employee may be aggregated and shown as one item;

5. Net wages earned;
6. The inclusive dates of the period for which the employee is paid;

7. The name and only the last four digits of the social security number or employee
identification number;
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8. The name and address of the legal entity which is the employer and if the employer
is a farm labor contractor, as defined in Subdivision (b) of Section 1682, the
names and address of the legal entity that secured the services of the employer.

9. All applicable hourly rates of pay and the corresponding number of hours an
employee worked at each rate during the pay period, and if the employer is a Temporary
Services employer as defined in Section 201.3, the rate of pay and the total hours worked
for each Temporary Services assignment;

10. The amount of paid sick leave available or paid time off leave an employer provides in
lieu of sick leave. If paid sick leave is unlimited, simply “unlimited” suffices. Labor
Code § 246(i). Note this requirement applies to exempt and non-exempt employees,
regardless of the method of payment.

11. For employees paid on a piece-rate basis, the total hours of compensable rest and recovery
periods, the rate of compensation, and the gross wages paid for the rest and recovery
periods during the pay period must appear on the itemized statement. Labor Code §
226.2(a)(2). In addition, unless employees paid on a piece-rate basis are separately
compensated at an hourly rate of at least the applicable minimum wage for all hours
worked, the total hours of other nonproductive time, the rate of compensation, and the
gross wages paid for that time during the pay period must also appear on the itemized
statement. Labor Code §226.2(a)(2)(B).

12. There are additional requirements imposed on garment manufacturers. See 8 CCR
13659(c). Also, new Labor Code section 226.75 imposes additional requirements for
petroleum facility workers in safety sensitive positions under Wage Order 1 subject to
collective bargaining agreements when an emergency interrupts the rest period and no
authorization or permitting of a make-up rest period is made by the employer reasonably
promptly.

14.1.2 Note: Labor Code section 226 only sets out the employer’s responsibilities in
connection with the wage statement which must accompany the check or cash payment
to the employee. The requirements of Section 1174 of the Labor Code and the
requirements of Section 7 of the applicable IWC Order concerning payroll records also
must be met by the employer. See Section 41.2 of this Manual for further discussion of
those requirements. Labor Code Section 226(f) provides for a $750.00 penalty for a
violation of the right to inspect or receive a copy of any of the records referenced in
226(b), including time records. (See Labor Code Section 226(c¢).)

14.1.3 The deductions must be recorded in ink or other indelible form, properly dated showing
the month, day and year, and a copy, meaning duplicate, of the deductions must be kept
on file by the employer for at least three years.

14.1.4 Both current and former employees have the right to review the employer’s records upon
written or oral request and shall comply as soon as practicable, but no later than 21 days
from the date of the request.

14.1.5 A failure to comply within 21 days entitles the employee or the Labor Commissioner to
receive $750.00. If the employee wants copies of the records a fee may be imposed by
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the employer to cover the actual costs of reproduction.

This section does not apply to an employee employed by the owner or occupant of a
residence if the duties of the employee are incidental to the ownership, maintenance or
use of the dwelling including the care and supervision of children, or whose duties are
personal and not in the course of the trade, business, profession or occupation of the
owner or occupant. 226(d).

Damages may be recovered by an employee who suffers injury as a result of an
employer’s knowing and intentional failure to comply with paystub content requrements.
An employee is deemed to have suffered injury if no pay stub was provided or the stub
fails to provide accurate and complete information as required by any one or more of
items 1-9 of subdivision (a) and the employee cannot promptly and easily determine from
the wage statement alone one or more of the following:

1. amount of gross or net wages paid;
2. number of hours worked;

3. number of piece rate units earned, what the piece rate is, the commission rate or
amount of sales from commissions;

. all deductions;

. the inclusive dates for the pay period;

4
5
6. all applicable hourly rates for the pay period;
7. deductions from gross wages;

8.

the name and address of the employer and if a farm labor contractor the name and
address of the legal entity that secured the services of the farm labor contractor;

9. the name of the employee and the last 4 digits of the social security number or
employee identification number.

The statute excludes from the definition of knowing and intentional, an isolated and
unintentional payroll error due to a clerical or inadvertent mistake. The statute further
provides that a fact finder may consider as relevant whether the employer adopted and is
in compliance with a set of policies, procedures and practices that fully comply with this
section. In addition, attorney’s fees are recoverable.

This section does not apply to public employers.
Labor Code § 226.3 — Penalties For Failure To Provide W age Statement:

Any employer who violates subdivision (a) of Section 226 shall be subject to a civil penalty
in the amount of two hundred fifty dollars ($250) per employee per violation in an initial
citation and one thousand dollars ($1,000) per employee for each violation in a subsequent
citation, for which the employer fails to provide the employee a wage deduction statement
or fails to keep the records required in subdivision (a) of Section 226. The civil penalties
provided for in this section are in addition to any other penalty provided by law. In enforcing
this section, the Labor Commissioner shall take into consideration whether the violation was
inadvertent, and in his or her discretion, may decide not to penalize an employer for a first
violation when that violation was due to a clerical error or inadvertent mistake.
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The penalties provided for failure to provide deduction statements as required by Labor Code §
226 are $250 per employee per violation in an initial citation and $1,000 per employee for each
violation in a subsequent citation. This means $250 per employee for a first violation and $1,000
per employee for any subsequent violations.

In enforcing this section the Labor Commissioner is to take into consideration whether the
violation was inadvertent, and, in his or her discretion, may decide not to penalize an employer
for a first violation when that violation was due to a clerical error or inadvertent mistake.

The section is enforced by citation served upon the employer pursuant to the provisions of
Labor Code § 226.4.

Labor Code § 226.4 — Citation Procedures:

If, upon inspection or investigation, the Labor Commissioner determines that an employer is
in violation of subdivision (a) of Section 226, the Labor Commissioner may issue a citation
to the person in violation. The citation may be served personally or by registered mail in
accordance with subdivision (c) of Section 11505 of the Government Code. Each citation
shall be in writing and shall describe the nature of the violation, including reference to the
statutory provision alleged to have been violated.

The employer may appeal the citation and a hearing must be scheduled. (See Labor Code § 226.5)
The employer may seek review of the decision of the hearing officer by filing a writ in Superior
Court.

Labor Code § 226.6. A criminal violation may be referred to the city or district attorney against
not only the employer, but “any officer, agent, employee, fiduciary, or other person who has the
control, receipt, custody, or disposal of, or pays, the wages due any employee, and who knowingly
and intentionally participates or aids in the violations of any provisions of Labor Code §§ 226 or
2262 ..

Garment Manufacturing Record Requirements. Garment manufacturers are required by Labor
Code § 2673 to keep the following records for three years:

(a) The names and addresses of all garment workers directly employed by such person.

(b) The hours worked daily by employees, including the times the employees begin and end
each work period.

(c) The daily production sheets, including piece rates.
(d) The wage and wage rates paid each payroll period.

(e) The contract worksheets indicating the price per unit agreed to between
the contractor and manufacturer.

(f) The ages of all minor employees.

(g) Any other conditions of employment.
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15 VACATION WAGES.
15.1 Labor Code § 227.3.

Unless otherwise provided by a collective-bargaining agreement,
whenever a contract of employment or employer policy provides for
paid vacations, and an employee is terminated without having taken off
his vested vacation time, all vested vacation shall be paid to him as
wages at his final rate in accordance with such contract of employment
or employer policy respecting eligibility or time served, provided,
however, that an employment contract or employer policy shall not
provide for forfeiture of vested vacation time upon termination. The
Labor Commissioner or a designated representative, in the resolution of
any dispute with regard to vested vacation time, shall apply the
principles of equity and fairness.

15.1.1 Prorata Vacation. Labor Code § 227.3, as interpreted by the California Supreme Court in
Suastez v. Plastic Dress-up Co. (1982) 31 Cal.3d 774, provides employees with the right to
vacation pay upon termination of employment when vacation is offered in an employer’s policy
or contract. Because such vacation entitlements constitute deferred wages which vest as they are
earned, any entitlement to vacation is a proportionate right and vests as labor is rendered. Thus,
on termination, employees are entitled to a pro rata share of their vacation pay without any
reduction or loss based on conditions imposed by the employer. (See Suastez decision.) Vacation
pay may not be forfeited for failure to take the vacation under a so-called “use it or lose it” policy.
(Boothby v. Atlas Mechanical (1992) 6 Cal.App.4th 1595, 1601.) The Suastez decision makes
clear that Section 227.3 requires that, upon termination, an employee must be paid for the pro rata
share of his or her vacation which has accrued through the termination date.

15.1.2 Statute Does Not Require That Employer Provide Vacation. Neither the statute nor the case
law requires that any employer provide vacation benefits; the law only addresses the requirements
which a vacation plan, if offered, must meet. (O.L. 1987.05.14).

15.1.3 Statute Does Not Prevent Probation Periods. Vacation plans which establish probation periods
during which no vacation pay is vested are permitted. If the employer has not promised vacation
pay during a probation period, no pro rata portion is due the employee whether or not he or she
passes probation. (O.L. 1990.09.24)

15.1.4 Use-It-Or-Lose-It Policies Are Not Allowed. Vacation plans may not have a “use it or lose it”
provision as such provision would be an illegal forfeiture. However, a variant of a “use it or lose
it” policy whereby a cap is placed on the amount of vacation which accrues if not taken is
acceptable. (Henry v. Amrol (1990) 222 Cal.App.3d Supp. 1; see also O.L. 1986.10.28,
1986.11.04, 1986.12.30, 1988.08.04, 1991.01.07, 1998.09.17)

15.1.4.1 DLSE has repeatedly found that vacation policies which provide that all vacation must be taken
in the year it is earned (or in a very limited period following the accrual period) are unfair and
will not be enforced by the Division. (See the detailed discussions of these issues at O.L.
1991.01.07 and 1993.08.18)
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Earnings Must Be Proportional. The anniversary dates on which entitlement to vacation pay
are based must provide for an earning of a proportiomate share of the agreed vacation. Arbitrary
dates or accelerated earning periods which would allow for a disproportionate rate of earning are
prohibited. (Such plans could possibly entitle an employee who works only one or two days to
the same amount of vacation as an employee who works as long as six months.) (O.L. 1987.03.16,
1988.08.04, 1986.12.30).

Limited Opt-Out Provision Under A Collective Bargaining Agreement. Section

227.3 provides an opt-out for employees under a collective bargaining agreement. (Livadas v.
Bradshaw 512 U.S. 107, 114 S.Ct. 2068 (1994)). Thus, the provisiors of the Suastez case do not
apply where the opt-out is met and DLSE would not have jurisdiction to determine whether
vacation pay is due. In Choate v. Celite Corporation (2013) 215 Cal.App.4™ 1460, the court
held the union collective bargaining agreement must contain a provision explicitly waiving the
anti-forfeiture protections set forth in Labor Code section 227.3. DLSE has jurisdiction to
determine if waiting time penalties are due for late-paid vacation wages after any arbitration
rememdies under the collective bargaining agreement are completed both where an opt-out is met
and where it is not met, as under Choate.. (See discussion of collective bargaining exception at
Section 36.2.2 of this Manual).

ERISA Preemption. Employers may have vacation plans or programs subject to control
of the federal Employee Retirement Income Security Act of 1974. There are several
important factors to be considered in determining whether the employer’s vacation plan
is subject to the provisions of ERISA:

1. The practice of paying vacation from an employer’s general assets does not
implicate ERISA and has been exempted from ERISA’s coverage. Massachusetts
v. Morash 490 U.S. 107 (1989), applying United States Departement of Labor
regulation 29 C.F.R. section 2510.3-1(b).

2. The federal courts have required that in order to show that the plan is pre-empted
by the ERISA law, the employer must show not only that there was a separate
fund but that the separate fund must actually be liable for the beneifts. (See Alaska
Airlines, Inc. v. Oregon Bureau of Labor 122 F.3d 812 (9" Cir. 1997); Czechowski
v. Tandy Corporation, 731 F.Supp. 406 (N.D. Cal. 990).)

3. After these decisions, the United States Department of Labor issued opinion
letters setting forth a four-part test to determine if ERISA is implicated where
payments are issued from a separate trust set up by an employer. (See, Villegas
v. The Pep Boys-Manny, Moe & Jack, 551 F.Supp.2d 982 (C.D. Cal. 2008).)

1. The trust must be a bond fide separate fund;
2. The trust must have a legal obligation to pay plan benefits;
3. The employer must have a legal obligation to make contributions to the trust;
4. The contributions must be actuarily determined or otherwise bear a
relationship to the plan’s accruing liability.
See US DOL Advisory Opinions 2004-08A and 2004-10A.
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In evaluating the method of funding for a purported ERISA plan a thorough review of
the following documents is necessary:

1. all Annual Reports (Form 5500’s, including all schedules and attachments therefo;

2. Summary Annual Reports, inclufing all schedules and attachments thereto;

3. all plan documents, including all amendments therefto;

4. all Summary Plan Descriptions (also known as Plan Summaries or SPD’s,
including all statements of material modification

5. all trust agreements, including all amendments therefto;

6. all financial statements, other reports or opinion letters prepared by auditors or
accountants for the plan;

7. all trust account and/or bank account statements for any account maintained by
the plan;

8. all account statements for any bank account used to pay vacation or paid time off;

9. records of all contributions made by the employer to the trust;

10. documents relating to the calculation of the employer’s contributions to the trust;
and

11. records of any reimbursements that the employer received from the trust.

DLSE Has The Right To Determine Whether An Employer’s Plan Is, In Fact, Subject
To ERISA. DLSE may only accept claims for vacation pay which would be paid out of
an employer’s general assets and, thus, not subject to ERISA. (California Hospital Assn.
v. Henning, 770 F.2d 856, modified 783 F.2d 946 (9th Cir. 1985), cert. den. 477 U.S. 904).
But, DLSE has the right to investigate to determine if the vacation plan is an ERISA
covered plan in order to establish its jurisdictional parameters. (Millan v. Restaurant
Enterprises Group, Inc. (1993) 14 Cal.App.4th 477, rev. den. 5-19-93; see also DLSE
Management Memorandum dated July 19, 1993)

Statute of Limitations. The statute of limitations for recovery of vacation pay claims is
four years on a contract or obligation in writing in accordance with Code of Civil
Procedure section 337(1). As stated in Wilson v. Wallace (1931) 113 Cal.App.278, the
agreement or obligation to pay wages need not be contained in a signed contract for the
four year statute of limitations to be applicable. However, the terms of the agreement must
be evidenced in writing. In Division of Labor Law Enforcement v. Dennis (1947) 81
Cal.App.2d 306, the court held that the four year statute of limitations is applicable to a
claim on a written obligation brought by an employee hired through an oral agreement,
where the employee shows that he/she is in the class of persons for whose benefit the
obligation is made. A written vacation policy or other similar written documentation which
constitutes a unilateral or bilateral agreement by an employer to provide paid vacation to
an employee is subject to the four year limitations period. An oral promise to provide paid
vacation which is unaccompanied by such written documentation is subject to the two
year statute of limitations contained in Code of Civil Procedure section 339.

15-3



DIVISION OF LABOR STANDARDS ENFORCEMENT
POLICIES AND INTERPRETATIONS MANUAL

IMPORTANT NOTE: While vacation becomes vested as it accrues over time in
accordance with the Suastez decision, the obligation of the employer to pay vacation
wages does not normally occur until the employee takes vacation or his/her employment
terminates. The Court of Appeal in Church v. Jamison (2006) 143 Cal. App.4™ 1568 held
that the statute of limitations on accrued vacation pay entitlement begins to run from the
date an employer fails to pay vacation pay in breach of contract. In the case of an
employee with vested vacation entitlement at termination, this is at the time final wages
are due.

15.1.10  Many Issues Arise In Vacation Pay Disputes. A series of opinion letters are attached
to this Manual which will provide guidance on various discrete situations relating to the
interpretation of the Suastez decision and the Labor Commissioner’s application of the
principles of equity and fairness provided in the statute. (O.L. 1994.03.08, 1987.05.11,
1986.11.17, 1986.05.20, 1987.7.13).

15.1.11  Sale Of Business Constitutes Discharge. In California, the sale of a business (see
Section 40 of this Manual for a discussion of the term “bulk sale”) entails certain rights
and responsibilities on the part of the employees and the employer. California courts
have held that a sale of the business constitutes a termination of the employment and that
unemployment benefits are not a prerequisite to the right to receive wages or benefits due
the employee at the time of the termination. (Chapin v. Fairchild Camera and Instrument
Corp. (1973) 31 Cal.App.3d 192) This result is consistent with Labor Code § 2920(b)
and common law contract theories; i.e., an obligor (the employer who owes the wages or
benefits) may not substitute another obligor (the buyer) in his or her place without the
express written consent of the obligee (the employee).

15.1.12  Confusion Of Vacation Pay With Other Leave Benefits. DLSE has been asked on
numerous occasions to give an opinion regarding the difference between vacation wages
and other leave benefits. The DLSE has always opined that leave time which is provided
without condition is presumed to be vacation no matter what name is given to the leave
by the employer. Such an enforcement policy insures that leave policies which are
nothing more than vacation policies under a different name are not instituted as
subterfuges to defeat the provisions of Labor Code § 227.3 and the conclusions of the
California Supreme Court in Suastez. Thus, there must be an objective standard by which
it can be established that the leave time is attributable to holidays, sick leave, bereavement
leave or other specified leave. Tying the right to take the time to a specific event or chain
of events such as allowing a vacation period for the Thanksgiving weekend would suffice
to satisfy the test. (See discussion of the test in O.L. 1992.04.27, 1986.10.28, 1986.11.04,
1987.01.14-1).

15.1.12.1 O.L.1987.03.11 provides an example of application of DLSE policy. That letter analyzes
a “sick leave” policy which provided for continuing accrual, but, until at least 80 hours
had been accrued, the time could not be used for any purpose except sick leave. After 80
hours had accrued in the sick leave program, the employer policy provided that up to 24
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of those hours could be used for “personal compelling business” purposes. In the letter,
the DLSE opined that it would consider all time in the sick leave policy to be exempt
from the requirements of the Suastez doctrine; but that in the event of the termination of
any employee with more than 80 hours of sick leave accumulated, 24 hours (in excess of
the 80 hours) would be considered vested as vacation time.

15.1.13  Sabbatical Leave Programs —Under limited circumstances sabbatical leave programs,
which are in addition to the normal vacation available to an individual, will not be
considered vacation subject to Labor Code section 227.3. In Paton v Advanced Micro
Devices (2011) 197 Cal.App.4th 1505, the Court adopted the following test to determine
whether a sabbatical program is vacation or a sabbatical. Each case has to be decided on
its own facts.

1. Leave that is granted infrequently tends to support the assertion that the leave is
intended to retain experienced employees. Every seven years is the traditional
frequency. Greater or less frequency could be appropriate depending upon the industry
or particular company involved.

2. The length of the leave should be adequate to achieve the employer’s purpose. The
length of the leave should be longer than that “normally” offered as vacation.

3. A legitimate sabbatical will always be granted in addition to regular vacation. This
point carries more weight when the regular vacation program is comparable in length
to that offered by other employers in the relevant market.

4. A legitimate sabbatical program should incorporate some feature that demonstrates
that the employee taking the sabbatical is expected to return to work for the employer
after the leave is over.
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SEVERANCE PAY PROVISIONS.

Labor Code § 96(h) allows the Labor Commissioner to accept claims for severance pay.
However, the federal ERISA law pre-empts DLSE from enforcing claims for severance pay
where such severance pay plan is subject to ERISA. (See California Chamber of Commerce
v. Simpson, et al, 601 F.Supp. 104 (C.D. Cal. 1985)

The question, then, is whether the severance pay is subject to ERISA. The DLSE has the
authority to determine its own jurisdiction and, based on this principle, Deputies may take
claims involving severance pay for the purpose of determining whether DLSE has jurisdiction
to enforce the claim.

A number of recent federal court cases have tested the breadth of ERISA pre-emption in the
area of severance pay. In the Ninth Circuit, the case of Bogue v. Ampex Corp., (1992, 9th
Cir.) 976 F.2d 1319, involved a former vice-president of a division of Ampex Corp. who filed
suit in state court seeking severance benefits denied him upon his 1988 resignation from the
company. Plaintiff claimed he was entitled to severance because he had not been offered
“substantially equivalent” employment as provided in the plan. Defendants removed case to
federal court on the grounds that the plan was covered by ERISA and the sole remedy was
under the federal law. The Ninth Circuit affirmed the judgment of the District Court finding
that under the plan the employer was “obligated to apply enough ongoing, particularized,

29

administrative, discretionary analysis to make the program in this case a ‘plan’.

On the other hand, in a more recent case, that same Ninth Circuit held in the case of Delaye
v. Agripac, Inc. (1994, 9th Cir.), that a lower court erred in holding that an employer had
violated ERISA by not paying employee severance pay when he was discharged. The federal
district court had awarded severance benefits on an ERISA theory, but the Ninth Circuit
ordered the case remanded to the district court to vacate the judgment and dismiss the action
without prejudice to Plaintiff bringing an action in state court in Oregon. Plan stated if
employee were terminated “without cause”, he was entitled to receive a fixed monthly amount
for 12 to 24 months according to a set formula, pay accrued vacation pay, and provide the
same accident, health, life and disability insurance he had during employment until he found
other employment or until monthly payments under the plan ceased. The court found that
there was no ERISA plan because “[S]ending [Plaintiff], a single employee, a check every
month plus continuing to pay his insurance premiums for the time specified in the
employment contract does not rise to the level of an ongoing administrative scheme.”

Based upon the most recent cases in this area, the Legal Section has developed the table found
on page 16-2, supra, which may be used to predict whether the severance program will be
found to be an ERISA-covered plan. (Velarde v. Pace Warehouse, Inc., 105 F.3d 1313 (9th
Cir.1997)

It is important, however, that all severance plans be submitted to the Legal Section for review
before any further action is taken. The following table is simply designed as a guide to better
understand the problem.
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Severance Pay: Does “Plan” Require Ongoing Administration?

FACTORS

MORE LIKELY NOT
AN ERISA PLAN

MORE LIKELY IS AN
ERISA PLAN

Amount of discretion
needed to determine
eligibility*

No discretion necessary

case-by-case review
required. For instance
plan may require
determination of what
constitutes “substantially
equivalent” employment

Number of employee
covered

Very few

All employees

Number of payments

One lump sum payment

Continuous periodic
payments

benefits

Duration of obligation Short term Long term (months or
even years)
Number of covered Wages only Wages plus several other

benefits such as medical
and out-placement
services

Triggering event

one, such as plant closure

Employees become
eligible at different

*Most important factor
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17 RETALIATION AND DISCRIMINATION — PROTECTED RIGHTS.

17.1 Retaliation and Discrimination Defined. The term “retaliation” means taking adverse action against
a person because the person engaged in protected activity. (Yanowitz v. L’Oreal USA, Inc. (2005)
36 Cal.4™ 1028, 1042.) The term “discrimination,” in general, means a failure to treat all persons
equally where no reasonable distinction can be found between those favored and those not favored.
(Daly v Exxon Corp. (1997) 55 Cal.App.4th 39.) The basic elements of a retaliation case include:

1. Employee engaged in a protected activity;
2. Employer was aware of the protected activity;

3. Employer takes adverse action (termination, disciplinary action, demotion, suspension) against the
employee. Adverse action does not have to be directly related to employment, Burlington Northern

& Santa Fe Railroad v. White, 548 U.S. 53, 126 S. Ct. 2405 (2006);

4. A causal connection exists between the protected act and the adverse action (in other words,
the employer took the adverse action because the employee engaged in the protected act).

17.1.1 Employees Protected. Any employee who suffers any loss protected by the statutes listed below, may
file a complaint with the Labor Commissioner if they meet the criteria set out in the statute.

17.1.2 Time For Filing. Generally, a complaint alleging retaliation or discrimination in violation of
laws under the jurisdiction of the Labor Commissioner must be filed within one year after
the occurrence of the alleged retaliatory or discriminatory action (Labor Code § 98.7). The
exceptions to the one year rule include: 1197.5 (2 years, 3 years if willful for an underlying
violation, but one year for retaliation); 2929 (60 days); Health & Safety Code §§ 1596.881
and 1596.882 (90 days).

17.1.3 Enforcement Procedure. Unless otherwise specified, the DLSE investigates and enforces the
retaliation or discrimination statutes within its jurisdiction pursuant to the procedures set forth in
Labor Code sections 98.7. The administrative procedures for handling retaliation matters generally
differ from that of wage and hour violations claims. Retaliation matters processed pursuant to Labor
Code 98.7 typically do not involve a hearing. Although the Labor Commissioner’s Office may hold
hearings in retaliation matters (for example, claims pursuant to Health and Safety Code section
1596.881), the overwhelming majority of matters are investigated instead. After investigation, the
Labor Commissioner issues a Determination letter. If the Labor Commissioner finds in favor of the
employer, it shall take no further action in the matter. If the Labor Commissioner finds in favor of
the employee, it will issue a Demand for remedies to the employer. Where the employer does not
comply, the Labor Commissioner shall file an action in the appropriate court against the employer.
A determination is not self-executing and a writ of mandate does not lie from a determination. Any
person or employer has a plain, speedy and adequate remedy in that it can raise all claims and
defenses once the Labor Commissioner files a lawsuit. American Corporate Security v. Su (2013)
220 Cal.App.4th 38.

Effective January 1, 2018, the DLSE may, in its discretion, investigate retaliation or discrimination
statutes pursuant to the procedures set forth in Labor Code section 98.74. Under these procedures,
the DLSE will investigate and issue a citation to an employer or person who has engaged in unlawful
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retaliation or discrimination. A citation may be appealed by requesting a hearing before a hearing
officer for the Labor Commissioner. A citation that is not appealed shall become a final order. The
hearing officer shall issue a written decision. The hearing officer’s decision may be appealed by
filing a writ of mandate in superior court pursuant to Section 1094.5 of the Code of Civil Procedure.
As a condition to filing a writ, the petitioner shall post a bond with the Labor Commissioner.

Also effective January 1, 2018, the DLSE may “with or without receiving a complaint” investigate an
employer that it suspects to have engaged in retaliatory conduct during the course of an adjudication
of an employee’s wage claim, during an inspection by the Labor Commissioner’s Bureau of Field
Enforcement unit, or in instances of suspected immigration-related threats. The DLSE may also, upon
finding reasonable cause, petition the superior court for appropriate temporary or preliminary
injunctive relief.

17.1.4 Enforcement Jurisdiction Of The DLSE. The DLSE has jurisdiction over all cases of retaliation or
discrimination involving any of the following statutes. There is no exhaustion requirement. Thus, an
employee may proceed directly in court without first filing with the Labor Commissioner. (See Labor
Code §98.7(g) and Labor Code § 244. Additionally, effective June 27, 2017, the Labor Commissioner
may close an investigation where the complainant files an action in court based on the same or similar
facts, and may reject claims where the complainant has already challenged his or her discipline or
discharge through an internal government procedure or through a collective bargaining agreement.

Labor Code section 96(Kk)

Protects an employee from loss of wages as a result of a failure to hire, demotion, suspension,
or discharge from employment because the employee engaged in lawful conduct asserting
“recognized constitutional rights” occurring during nonworking hours away from the
employer’s premises.

Labor Code section 98.6

Protects an employee filing or threatening to file a claim or complaint with the Labor
Commissioner, instituting or causing to be instituted any proceeding relating to rights under
the jurisdiction of the Labor Commissioner, or testifying in any such proceeding,
complaining orally or in writing about unpaid wages, or for exercising (on behalf of oneself
or other employees) any of the rights provided under the Labor Code or Orders of the
Industrial Welfare Commission, including, but not limited to, the right to demand payment
of wages due, the right to express opinions about, support or oppose an alternative workweek
election, or the exercise of any other right protected by the Labor Code. In addition to other
remedies that might be available, a civil penalty of up to $10,000 may be awarded to an
employee for each violation of Labor Code section 98.6. Also, protects an employee who is
a family member of a person who has or is perceived to have engaged in any protected
conduct.

Labor Code section 230(a)

Prohibits an employer from discharging or in any manner retaliating against an employee for
taking time off to serve on a jury provided the employee gives reasonable notice that he or
she is required to serve.

Labor Code section 230(b)
Protects an employee who is a victim of a crime, who takes time off to appear in court to
comply with a subpoena or other court order as a witness to a judicial proceeding.
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Labor Code section 230(c)

Prohibits an employer from discharging or in any manner discriminating or retaliating against
an employee who is a victim of domestic violence, sexual assault, and/or stalking for taking
time off from work to obtain or attempt to obtain relief to help ensure his or her health, safety,
or welfare, or that of his or her child or children.

AB 2992 amends Labor Code section 230, effective January 1, 2021, to expand the category
of workers who are covered by the above provision to include victims of a crime that caused
physical injury or mental injury, crimes involving threat of physical injury, or crimes
involving persons whose immediate family member is deceased as a direct result of that
crime.

Furthermore, AB 2992’s amendments to section 230 define “immediate family member” to
include a child, parent, spouse, sibling, and any other individual whose close association with
the employee is the equivalent of a family relationship of a child, parent, spouse, or sibling.
AB 2992’s amendments now defines “crime” as a public offense as defined in Section 13951
of the Government Code and regardless of whether there is an arrest, prosecution, or
conviction for committing the crime. (The complaint must be filed within one year from the
date of occurrence of the violation.)

Labor Code section 230(d)

Under section 230 (d)(2) and section 230.1 (b)(2), an employer cannot take any action against
an employee who has had an unscheduled absence if the employee provides certification of
the domestic violence, sexual assault, or stalking within a reasonable time after the absence.
Certification includes a police report, a court order, documentation from a license medical
professional, domestic violence counselor, sexual assault counselor, licensed health care
provider, or counselor that the employee was undergoing treatment for physical or mental
injuries or abuse. Under AB 2992’s amendments, the certification is no longer limited to
instances of domestic violence, sexual assault, or stalking but also includes certification for
a crime or abuse, including a crime that caused physical injury or that caused mental injury
and a threat of physical injury. AB 2992 also expands the types of certification that can be
provided to include documentation that reasonably verifies that the crime or abuse occurred,
including but not limited to, a written statement signed by the employee, or an individual
acting on the employee’s behalf, certifying that the absence is for an authorized purpose
under sections 230 or 230.1. Significantly, an employee may now self-certify that an absence
was for an authorized purpose by providing a signed written statement. AB 2992 also adds
“victim advocates” to the list of individuals who can provide the certification. Section
230(d)(2)(C). AB 2992 defines “victim advocate” as an individual who is either paid or
serves as a volunteer and provides services to victims under the auspices or supervision of
an agency or organization that has a documented record of providing services to victims or
under the auspices or supervision of a court or law enforcement or prosecution agency.

Labor Code section 230(e)

An employer shall not discharge or in any manner discriminate or retaliate against an
employee because of the employee’s status as a victim of domestic violence, sexual assault,
and/or stalking, if the victim provides notice to the employer of the status or the employer
has actual knowledge of the status. AB 2992 amends the above provision by broadly
prohibiting discrimination against employees because of their status as a victim of crime or
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abuse. (The complaint must be filed within one year from the date of occurrence of the
violation.)

Labor Code section 230(f)

An employer of any size shall provide reasonable accommodations for a victim of domestic
violence, sexual assault, and/or stalking who requests an accommodation for the safety of the
victim while at work. AB 2992 expands Section 230 (f)(2) by providing that reasonable
accommodations may include assistance in documenting domestic violence, sexual assault,
stalking, or “other crime” that occurs at work, or another work adjustment in response to
domestic violence, sexual assault, stalking, or “other crime”. AB 2992 also makes the anti-
retaliation provision in section 230 (f)(8) applicable to victims generally, including victims
of domestic violence, sexual assault, stalking, victims of a crime that caused physical injury
or that caused mental injury and a threat of physical injury, and a person whose immediate
family member is deceased as a direct result of a crime. (The complaint must be filed within
one year from the date of occurrence of the violation.)

Labor Code section 230.1

Protects an employee who is a victim of domestic violence, sexual assault, and/or stalking
and works for an employer with 25 or more employees who takes time off to seek medical
attention, to obtain services from a domestic violence program or psychological counseling,
or to participate in safety planning. AB 2992 expands the category of workers covered to
include victims of a crime that caused physical injury or that caused mental injury and a
threat of physical injury, and persons whose immediate family member is deceased as a direct
result of a crime. Section 230.1 defines “family member” and “crime” in the same way as
Section 230. (The complaint must be filed within one year from the date of occurrence of the
violation.)

Labor Code section 230.2(b)

Requires an employer to allow an employee who is a victim of a crime, an immediate family
member of a victim, a registered domestic partner of a victim, or the child of a registered
domestic partner of a victim to take time off from work to attend judicial proceedings related
to that crime. (The complaint must be filed within one year from the date of occurrence of
the violation.)

Labor Code section 230.3

Protects an employee who takes time off to perform emergency duty as a volunteer
firefighter, a reserve peace officer, or an officer, employee, or member of a disaster medical
response entity sponsored or requested by the State. An employee who is a health care
provider must notify his or her employer at the time the employee becomes designated as
emergency response personnel and when the employee is notified that he or she will be
deployed as a member of a disaster medical response team.

Labor Code section 230.4

Protects an employee who is a volunteer firefighter, a reserve peace officer, or emergency
rescue personnel, and works for an employer employing 50 or more employees, from being
discriminated or retaliated against because he or she has taken time off to engage in fire or
law enforcement training. The employee is permitted to take up to an aggregate of 14 days
per calendar year for such training.
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Labor Code section 230.5

Protects an employee who is a victim of an offense listed under Labor Code section 230.5
for taking time off from work, to appear in court to be heard at any proceeding, including
any delinquency proceeding, involving a postarrest release decision, plea, sentencing,
postconviction release decision, or any proceeding in which a right of the victim is at issue.
A victim is any person who suffers direct or threatened physical, psychological, or financial
harm as a result of the commission or attempted commission of a crime or delinquent act.
The term “victim” also includes the person’s spouse, parent, child, sibling, or guardian. (The
complaint must be filed within one year from the date of occurrence of the violation.)

Labor Code section 230.7 and Education Code section 48900.1

Protects an employee who is the parent or guardian of a pupil for taking time off from work
to appear in the pupil’s school at the request of the pupil’s teacher, if the employee, prior to
taking the time off, gives reasonable notice to the employer that he or she is requested to
appear at the school.

Labor Code section 230.8

Protects an employee who is a parent (including stepparent, foster parent, or person who
stands in loco parentis to the child), guardian, or grandparent, and who is employed by an
employer who employs 25 or more employees, for taking time off from work (up to 40 hours
each year, not exceeding eight hours in any calendar month) to participate in activities of the
child’s school, or to locate or enroll the child in school or with a child care provider or for
school emergencies (no eight hour restriction for school emergencies.)

232(a) and (b)

Prohibits an employer from requiring an employee, as a condition of employment, to refrain
from disclosing or discussing the amount of his or her wages or requiring an employee to
sign a waiver or other document that purports to deny the employee the right to disclose or
discuss his or her wages.

Labor Code section 232.5

Prohibits an employer from requiring that an employee refrain from disclosing or discussing
information about the employer’s working conditions, and from requiring an employee to
sign a waiver or other document that restricts or denies the employee the right to disclose or
discuss information about the employer’s working conditions.

Labor Code section 233 and 234

Prohibits retaliation for using or attempting to use sick leave that accrued during six months
for a reason allowed under section 246.5. Section 234 provides that an employer’s “absence
control” policies that punish sick leave taken pursuant to section 233 are a violation of section
233. Applies to plans that have accrued increments of compensated leave, not uncapped
unlimited leave programs. McCarther v. Pacific Telesis Group (2010) 48 Cal.4th 104.
Employees have the sole discretion to designate days taken as paid sick leave under section
233.

Labor Code section 244
Reporting or threatening to report an employee’s, former employee’s, or prospective
employee’s citizenship or immigration status, or the suspected citizenship or immigration
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status of a family member of the employee, former employee, or prospective employee, to a
federal, state, or local agency because the employee, former employee, or prospective
employee exercises a right under the Labor Code, the Government Code, or the Civil Code
constitutes an adverse action for purposes of establishing a violation of an employee’s,
former employee’s, or prospective employee’s rights. Claims of immigration-related
retaliation may be processed by the Labor Commissioner under this section, in conjunction
with section 98.6, which prohibits retaliation against employees, former employees, and
prospective employees for exercising their rights under the Labor Code.

Labor Code sections 245-249

Protects an employee who uses accrued paid sick leave, files a complaint with the Labor
Commissioner claiming paid sick leave, alleges a violation of paid sick leave rights,
cooperates in an investigation or prosecution under this statute, or opposes a policy or
practice prohibited by this statute. Employers are prohibited from denying an employee the
right to use paid sick leave, or discharging, threatening to discharge, demoting, suspending
or in any manner discriminating against an employee who exercises these rights. There is a
REBUTTABLE presumption of unlawful retaliation if the employer acts in a manner
described above within 30 days of the employee’s request for leave or other protected
activity. In addition to other remedies that might be available, damages of up to $8,000 may
be awarded.

Labor Code section 432.3
See Section 1197.5 below.

Labor Code section 432.6.

(a) A person shall not, as a condition of employment, continued employment, or the receipt
of any employment-related benefit, require any applicant for employment or any employee
to waive any right, forum, or procedure for a violation of any provision of California Fair
Employment and Housing Act... or this code, including the right to file and pursue a civil
action or a complaint with, or otherwise notify, any state agency, other public prosecutor, law
enforcement agency, or any court or other governmental entity of any alleged violation.

(b) An employer shall not threaten, retaliate or discriminate against, or terminate any
applicant for employment or any employee because of the refusal to consent to the waiver of
any right, forum, or procedure for a violation of the California Fair Employment and Housing
Act or this code, including the right to file and pursue a civil action or a complaint with, or
otherwise notify, any state agency, other public prosecutor, law enforcement agency, or any
court or other governmental entity of any alleged violation.

Labor Code section 432.7

Prohibits an employer from seeking or using as a factor in an employment decision, any
record of an arrest or detention that did not result in a conviction or any information regarding
referral to, and participation in, any pretrial or posttrial diversion program or concerning a
conviction that has been judicially dismissed or ordered sealed. A “record” is “interpreted in
its common-sense meaning as ‘[a]n account, as of information or facts, set down especially
in writing as a means of preserving knowledge’ or ‘[iJnformation or data on a particular
subject collected and preserved.” ” (Garcia-Brower v. Premier Automotive Imports of CA,
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LLC (2020) 55 Cal.App.5th 961, 976-77.) A worker’s discharge for “falsification of job
application” despite notice to the employer that the “falsification” involved a dismissed
conviction could violate Labor Code sections 98.6 and 432.7. (Id., at 975, 978, 979.)

Protects the right of an applicant for employment not to disclose information about his or her
criminal history that occurred while the applicant was subject to juvenile court law. Provides
exceptions for law enforcement employment, health facilities, concessionaires and other
specific employment situations. In addition, regarding asking an applicant or seeking
information about criminal convictions, now only particular convictions, (including
eradicated, expunged, dismissed, or sealed convictions) which are relevant to the position
being applied for may be inquired into and only under specific circumstances such as when
an employer is required by law to obtain information regarding an applicant’s conviction, the
applicant would be required to possess a firearm in the course of employment, law prohibits
an individual convicted of a crime from holding the position applied for, or the employer is
prohibited by law from hiring an applicant who has been convicted of a crime. Thus, only
particular criminal convictions as opposed to any criminal conviction are allowed as
questions and only if particular requirements are met. A particular conviction is defined as a
conviction for specific criminal conduct or a category of criminal offenses that contains
requirements or exclusions expressly based on specific criminal conduct or category of
criminal offenses.

Labor Code section 432.8

Protects the rights of an applicant for employment or employee from disclosing information
regarding a conviction related to the possession of marijuana where the conviction is more
than two years old.

Labor Code section 752

Ensures that employees in non-unionized smelters or underground mines have a right to a
fair and impartial election to establish a workday greater than eight hours. In addition to other
remedies that might be available, a civil penalty of up to $200 for each violation for each
affected employee may be awarded.

Labor Code section 1019

Prohibits certain unfair immigration-related practices in retaliation for engaging in activities
protected by the Labor Code and local ordinances. Unfair immigration-related practices
include: requesting more or different documents than are required by federal immigration
laws; refusing to accept such documents when they reasonably appear on their face to be
genuine; using the federal E-Verify system to check the employment authorization of a
person at a time or in a manner not required under federal law; filing or threatening to file a
false police report or a false report or complaint with any State or federal agency, including
the Federal Immigration and Customs Enforcement Agency (“ICE”); or contacting or
threatening to contact immigration authorities. Labor Code section 1019 creates a private
right of action in court for victims of unfair immigration-related practices that are retaliatory.
The Labor Commissioner will process such complaints under Labor Code section 98.6,
which prohibits retaliation for engaging in rights protected under the Labor Code.
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Labor Code section 1019.1-1019.4

Makes it an unlawful practice for an employer to request more or different documents than
those required by federal immigration law, refuse to honor documents that appear to be
genuine, or attempt to reinvestigate or reverify any incumbent employee’s authorization to
work using an unfair immigration-related practice. In addition to other remedies that might
be available, a penalty of up to $10,000 may be awarded for each violation.

Labor Code section 1024.6

An employer may not discharge an employee or in any manner discriminate, retaliate, or take
any adverse action against an employee because the employee updates or attempts to update
his or her personal information based on a lawful change of name, social security number, or
federal employment authorization document.

Labor Code sections 1025-1028

Every private employer regularly employing 25 or more employees shall provide reasonable
accommodations for an employee to participate in an alcohol or drug rehabilitation program.
If the employee believes that he or she has been denied such reasonable accommodation, he
or she may file a retaliation complaint with the Labor Commissioner’s office.

Labor Code sections 1030-1034

Pursuant to Labor Code Section 1030 every employer, including the state and any political
subdivision, must provide a reasonable amount of break time to accommodate an employee
desiring to express breast milk for the employee's infant child each time the employee has a
need to express milk. The break time shall, if possible, run concurrently with any break
time already provided to the employee. Break time for an employee that does not run
concurrently with the rest time authorized for the employee by the applicable wage order of
the Industrial Welfare Commission need not be paid.

Pursuant to Labor Code Section 1031, an employer shall provide the employee with the use
of a room or other location, other than a bathroom, in close proximity to the employee's
work area, shielded from view, and free from intrusion while the employee is expressing
milk in private. The room or location may include the place where the employee normally
works if it otherwise meets the requirements of this section. The lactation room or location
must be safe, clean, and free from hazardous materials, as defined in Labor Code section
6382, contain a surface to place a breast pump and personal items, contain a place to sit and
have access to electricity or alternative devices, including but not limited to, extension
cords or changing stations needed to operate an electric or battery-powered breast pump.
Access to a sink with running water and a refrigerator suitable for storing milk, in close
proximity to the employee’s workspace must also be provided by the employer.

Use of a multipurpose room for lactation takes precedence over other uses for the time it is
in use for lactation. A multitenant or multiemployer worksite may provide a shared space
among multiple employers within the building or worksite if the employer cannot provide a
lactation location within the employer’s own workspace. Employers or general contractors
coordinating a multiemployer worksite must provide lactations accommodations or a safe
and secure location for a subcontractor employer to provide the lactation accommodations
on the worksite within two business days upon written request of a subcontractor employer.
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Agricultural employers may be deemed in compliance by providing a private, enclosed and
shaded space, including, but not limited to an air-conditioned cab of a truck or tractor. A
temporary location may be designated if an employer is unable to provide a permanent
lactation location because of operational, financial, or space limitations. The temporary
location cannot be a bathroom, and must be in close proximity to the employee’s work area,
shielded from view, free from intrusion while the employee is expressing milk, and
otherwise compliant with Labor Code section 1031.

Exception for Employer with less than 50 employees:

An employer with less than 50 employees is not required to provide an employee break time
for purposes of expressing milk if to do so would impose an undue hardship by causing the
employer significant difficulty or expense, when considered in relation to size, financial
resources, nature, or structure of the employer’s business. If an employer with less than 50
employees can demonstrate that providing the use of a room or other location, other than a
bathroom would impose an undue hardship when considered in relation to size, nature, or
structure of the employee’s business, the employer must make reasonable efforts to provide
a room or other location, other than a toilet stall.

Pursuant to Labor Code Section 1033, the denial of a break or adequate space to express
milk may result in the recovery of one hour of pay at the employee’s regular rate of pay for

each violation by filing a wage claim under Labor Code section 226.7. Additionally, an
employee may report a violation of the lactation accommodations laws with the Labor
Commissioner’s Bureau of Field Enforcement (BOFE), and after an inspection or
investigation, BOFE may issue a citation for one hundred dollars ($100) for each day an
employee is denied reasonable break time or adequate space to express milk.

Employers are required to develop and implement a policy regarding lactation
accommodation. The policy must be provided to employees upon hire, when an employee
makes an inquiry about or requests parental leave and the policy must be included in an
employee handbook or set of policies that the employer makes available to employees. The
policy must include the following:

1. an employee has a right to request a lactation accommodation;

2. the process an employee must follow to make such a request;

3. that the employer must respond in writing to the employee making the request
if the employer cannot provide break time or a location that complies with the
policy;

4. and that the employee has the right to file a complaint with the Labor

Commissioner for any violation of their rights for lactation accommodation.
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Labor Code section 1041-1044

Every private employer regularly employing 25 or more employees shall reasonably

accommodate and assist any employee who reveals a problem of illiteracy and requests the

employer’s assistance in enrolling in an adult literacy education program. An employee who
believes she or he has been denied reasonable accommodation to enroll and participate in an
adult literacy education program may file a retaliation complaint with the Labor
Commissioner’s office.

Labor Code section 1101

Protects employees who engage or participate in politics or who become candidates for
public office. An employer may not make, adopt, or enforce any rule, regulation or policy
that forbids, controls, directs or tends to direct the political activities or affiliations of
employees.

Labor Code section 1102
Prohibits an employer from coercing, influencing or attempting to coerce or influence
employees’ political action or political activity.

Labor Code section 1102.5

Protects against retaliation for disclosing information, or because an employer believes an
employee has disclosed information, to a government or law enforcement agency, to a person
with authority over the employee, or to another employee who has the authority to
investigate, discover, or correct a violation where employee reasonably believes that the
information discloses a violation of a state or federal statute, or a violation of or
noncompliance with a local, state, or federal rule or regulation. Protects an employee who
refuses to participate in an activity that would result in a violation of a state or federal
statute, or a violation of or noncompliance with a local, state, or federal rule or regulation.
Protects an employee who exercised their rights under Labor Code section 1102.5 in any
former employment. Protects an employee who is a family member of a person who has or is
perceived to have engaged in any protected conduct. In addition to other remedies that might
be available, a civil penalty of up to $10,000 may be awarded for each violation and
reasonable attorney’s fees may be awarded to a plaintiff who brings a successful action
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Labor Code section 1171
Protects individuals participating in a national service program (e.g., AmeriCorps), for
refusing to work overtime for any legitimate reason.

Labor Code section 1197.5

Allows an employee who is paid at a wage rate less than the rate paid to an employee of the
opposite sex, or another race or ethnicity for substantially similar work, when viewed as a
composite of skill, effort, and responsibility, and which is performed under similar working
conditions, except where the payment is made pursuant to a seniority system, a merit system,
a system which measures earnings by quantity or quality of production, or a differential based
on a bona fide factor other than sex, race, or ethnicity, to file a claim for unequal pay with
the Labor Commissioner’s office. A civil action to recover wages under section 1197.5(a)
may be commenced no later than two years after the cause of action occurs, except that a
civil action arising out of a willful violation may be commenced no later than three years
after the cause of action occurs. The same filing period will be used for a claim filed with the
Labor Commissioner for equal pay as the filing period for a civil action. Also protects an
employee who invokes or assists with the enforcement of the equal pay law, discloses his or
her own wages, discusses the wages of others, inquires about another employee’s wages, or
aids or encourages any other employee to exercise his or her rights under this section and is
retaliated against. A complaint with the Labor Commissioner alleging retaliation must be
filed within one year of the adverse action. Effective January 1, 2018, this law has been
extended to cover public entities. Labor Code section 432.3 and 1197.5 prohibit an employer
from relying on prior salary to justify any pay disparity based on sex, race, or ethnicity.
Section 432.3 provides that employers may ask about salary expectations but may not ask
for prior salary or rely on prior salary to justify a pay disparity. The section defined
“reasonable request,” “pay scale” and “applicant.” A current employee’s existing salary may
be considered as long as any disparity is justified by a seniority system, a merit system, a
system that measures earnings by quantity or quality of production, or a bona fide factor
other than sex, race, or ethnicity, such as education, training, or experience.

Labor Code section 1198.3
Prohibits retaliation against an employee who refuses to work hours in excess of those
permitted by the Industrial Welfare Commission (IWC) Orders.

Labor Code section 1311.5

Provides for triple damages for individuals who are retaliated against for having filed a claim
or civil action alleging a Labor Code violation occurring while the individual was a minor,
even if the claim was filed after the individual reached 18. Extends the time limit for claims
under the Labor Code, including claims for unpaid wages and retaliation claims, such that
the time limit does not begin to run until the individual turns 18.

Labor Code section 1512
Prohibits retaliation against an employee who exercises the right to take a paid leave of
absence for the purpose of donating his or her organ or bone marrow to another person
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Labor Code section 2814

Makes it unlawful to use E-Verify to check the employment authorization status of an
existing employee or applicant who has not been offered employment at a time or in a manner
not required by federal law, authorized by a federal agency, or as a condition of receiving
federal funds. An employer who has offered employment to an applicant can lawfully utilize
the federal E-Verify system to check the employment authorization status of a person who
has been offered employment. Requires that the employer furnish to the employee any no-
match notification issued by the Social Security Administration or the United States
Department of Homeland Security containing information specific to the employee’s E-
Verify case. In addition to other remedies that might be available, each unlawful use of the
E-Verify system carries a civil penalty not to exceed $10,000.

Labor Code section 2929(b) and (¢)

Prohibits discrimination because the garnishment of an employee’s wages has been
threatened, or because his or her wages have been subjected to garnishment for the payment
of one judgment. The employee shall give notice to his or her employer of his or her intention
to make a wage claim within 30 days after being discharged, and file a wage claim with the
Labor Commissioner within 60 days after being discharged.

Labor Code section 2930

Protects an employee who is disciplined or discharged based on a shopping investigator’s
report of the employee’s conduct, performance, or honesty when the employee was not
provided with a copy of the report before the discipline or discharge. The shopping
investigator must be licensed under the Business and Professions Code for this section to

apply.

Labor Code section 6310

Protects an employee who: (1) complains about safety or health conditions or practices, (2)
institutes or causes to be instituted any proceeding relating to the employee’s rights to safe
and healthful working conditions, or testifies in any such proceeding, (3) exercises any rights
under the California Occupational Safety and Health Act, or (4) participates in an
occupational health and safety committee established pursuant to Labor Code section 6401.7.
Protects an employee who is a family member of a person who has or is perceived to have
engaged in any protected conduct. Effective January 1, 2021, Labor Code section 6310
explicitly includes protections for “domestic work employees.”

Labor Code section 6311

Protects an employee who refuses to perform work in the performance of which the Labor
Code, any occupational safety or health standard, or any safety order would be violated where
the violation would create a real and apparent hazard to the employee or her or his co-
workers. Effective January 1, 2021, Labor Code section 6311 explicitly includes protections
for “domestic work employees.”

Labor Code section 6311.5

Effective January 1, 2021, AB 2658 added Labor Code section 6311.5, which prohibits
employers from “willfully and knowingly” directing employees, to remain in or enter an area
closed due to a menace to the public health or safety. An employer’s violation of section
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6311.5 constitutes a misdemeanor and is subject to criminal penalties under California’s
Penal Code.

Labor Code section 6399.7

Protects an employee who complains or testifies regarding non-compliance with the
Hazardous Substances Information and Training Act. Effective January 1, 2021, Labor Code
section 6399.7 explicitly includes protections for “domestic work employees.”

Labor Code section 6403.5

Protects an employee who refuses to lift, reposition, or transfer a patient due to the health
care worker’s concerns about patient or worker safety or because of the lack of trained lift
team personnel or equipment.

Health and Safety Code section 1596.881 and 1596.882

Protects an employee who: (1) complains about the violation of any licensing or other laws
relating to child day care facilities (e.g., staff-child ratios, transportation of children, or child
abuse), (2) institutes or causes to be instituted any proceeding against the employer relating
to the violation of any licensing or other laws, (3) appears as a witness or testifies in a
proceeding relating to the violation of any licensing or other laws, or (4) refuses to perform
work in violation of a licensing or other law or regulation after notifying the employer of the
violation. A claim by the employee alleging the violation by the employer of section
1596.881 shall be presented to the employer within 45 days after the action as to which
complaint is made, and presented to DLSE not later than 90 days after the action as to which
complaint is made.

Unemployment Insurance Code section 1237

Protects an employee who seeks information from the Employment Development
Department (EDD) concerning rights under the Unemployment Insurance Code or Labor
Code, cooperates with any investigation undertaken by EDD, or testifies in any proceeding
brought pursuant to the Unemployment Insurance Code or the Labor Code.

IWC Orders 1 through 13, section 3(C)(8); IWC Order 16, section 3(C)(7); and IWC
Order 17, section 5 “Election Procedures” (H)

Protects an employee who expresses an opinion concerning an alternative workweek election
or for opposing or supporting its adoption or repeal.

17.3 Examples of Prohibited Retaliation. Some of the more common complaints received by the
DLSE involve employees who are discharged or otherwise disciplined because they complain
about wage violations (including in connection with the Equal Pay Act), disclose information
about violations of the law, or complain about a health and safety problem at work. We
discuss each of these common complaints in more detail below.

17.4 Filing Or Threatening To File Claim With Labor Commissioner. Labor Code § 98.6 prohibits
any employer from discharging or otherwise discriminating against any employee or job applicant
because the employee or applicant has:

1. Filed or threatened to file a bona fide complaint or claim against the employer, or
2. Instituted or caused to be instituted any proceeding under or relating to his or her rights under the

jurisdiction of the Labor Commissioner, or
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3. Testified or is about to testify in any such proceeding, or
4. Made a written or oral complaint that he or she is owed wages, or
5. Initiated any action or notice pursuant to Section 2699, or

6. Exercised any right afforded him or her on behalf of himself or herself or others, specifically
including the rights protected by Labor Code §§ 96(k) and 1101 through 1102.5.

A complaint is considered “bona fide” for purposes of this statute when it has been made in good
faith and a reasonable person in the circumstances would consider the complaint to be valid and
enforceable.

Note that the first two protected activities involve a filing or threat to file or engaging in a proceeding
within the jurisdiction of the Labor Commissioner; but activity numbered 6 is not so limited. Many
activities can be viewed as falling within the gambit of “any right afforded,” however, the “any rights”
language is limited to rights found in the Labor Code. (See Grinzi v. San Diego Hospice Corp. (2004)
120 Cal. App. 4th 72, concluding after review of the statutory language and its legislative history,
that the rights protected under the “any rights” clause were limited to rights contained in the Labor
Code.)

“A written or oral complaint that he or she is owed unpaid wages”. In 2014, Labor Code §
98.6 was amended to provide that written or oral complaints made directly to employers
regarding “unpaid wages” are protected under that section. This amendment is consistent
with the DLSE’s interpretation, relying in part on federal cases that have long considered
oral complaints made to employers to be protected. Lambert v. Ackerley (1999) 180 F.3d
997, 1003-1005 (holding that statutory protection for employees who have “filed any
complaint ... related to” the FLSA “extends to employees who complain to their employer
about an alleged violation of the Act.”)

Initiating any action or notice pursuant to Labor Code section 2699. Under Labor Code
section 2699, the so-called “Labor Code Private Attorney Generals Act of 2004" (or
“PAGA”), an employee can file a civil action against an employer for the recovery of civil
penalties for violations of various provisions of the Labor Code, with recovered penalties
distributed in part to any aggrieved employees and in part to the State. Prior to filing any
such action, the employee is required to provide notice to the employer and to the Labor and
Workforce Development Agency. (Lab. Code §2699.3(a)(1).)

An employee who is a family member of a person who has “or is perceived to have” engaged
in any protected activity is also protected from retaliation pursuant to section 98.6(¢). The
inclusion of this language in 2015 is consistent with the DLSE’s broad interpretation of anti-
retaliation laws to prohibit retaliation against employees who are family members. The
statutory protections also apply to an employee who is pre-emptively fired because the
employer fears the employee may file a complaint. Lujan v. Minagar (2005) 124 Cal.app.4™
1040.

Penalty assessed against employer. Effective January 1, 2014, section 98.6(b)(3) provides
for a civil penalty of up to $10,000 per employee for each violation. This provision was
further amended to specify that the penalty goes to the employee or employees. Unlike the
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penalty available under section 1102.5, this penalty may be assessed against any type of
employer, not just corporations or LLCs.

Wage disparity based on sex, race, or ethnicity. The California Equal Pay Act (section
1197.5) prohibits paying an employee less than another employee of a different sex, race, or
ethnicity, where they are performing substantially similar work, when viewed as a composite
of skill, effort, responsibility, and under similar working conditions. This law was
significantly amended in 2015 and again in 2016. The law lists exemptions based on
seniority, a merit system, a system that measures earnings by quality or quantity of
production, or a “bona fide factor” other than sex, race, or ethnicity.

If a difference in wage rate is based on one of the exceptions, the employer must prove that
the factor is applied reasonably and accounts for the entire wage differential. Additionally, if
the wage rate is based on a “bona fide factor” other than sex, race, or ethnicity, the employer
must also demonstrate that the factor not based on or derived from a sex-, race-, or ethnicity-
based differential, is job related, and is consistent with business necessity.

Section 1197.5 explicitly protects employees who discuss their own wages, the wages of
others, and who assist others with enforcing their rights under this statute. Additionally,
employees may ask about the wages of other employees, however, the employer does not
have to provide that information.

Time limits for filing a complaint with the Labor Commissioner’s Office. A complaint for
violation of the Equal Pay Act may be filed with the Labor Commissioner’s Office within 2
years after the cause of action occurs or 3 years if the violation is willful. A complaint for
retaliation based on exercising rights under the Equal Pay Act may be filed with the Labor
Commissioner’s Office within one year of the retaliatory act. Investigations of complaints
filed under this statute are handled pursuant to the procedures set forth in Labor Code section
98.7.

Remedies for violation of this statute include unpaid wages, interest, and liquidated damages
in the amount of the unpaid wages. Attorneys’ fees may be recovered in a private civil action.

State Whistleblower Statute. Labor Code § 1102.5 protects employees who disclose
information to their employer or to a governmental or law enforcement agency where the
employee has reasonable cause to believe that the information discloses a violation of state
or federal statutes, a violation of state or federal statutes, or noncompliance with a local, state
or federal regulation. The violation is not limited to violation of a fundamental public policy
nor involve a violation arising out of the employer’s business activities. Cardinas v. M.
Fanaian, D.D.S., Inc. (2015) 240 Cal.App.4th 1167 (termination for reporting wedding ring
stolen from her at work potentially by co-worker actionable under Labor Code §1102.5).

Disclosure need not be made to government agency. In 2014, the Legislature expanded Labor
Code § 1102.5 to cover disclosure to “a person with authority over the employee or another
employee who has the authority to investigate, discover, or correct the violation or
noncompliance ....” Whistleblower employees who report reasonable suspicions of
lawbreaking directly to their private employers are now protected in that disclosure by Section
1102.5. The statute is also not limited to the first employee who discloses a violation and
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report need not reveal something hidden or unknown. Hager v. County of Los Angeles (2014)
228 Cal.App.4th 1538.

17.6.2  Testimony before public bodies. In 2014, the Legislature amended section 1102.5 to protect
employees against retaliation for “providing information to, or testifying before, any public
body conducting an investigation, hearing, or inquiry.” Again, this has always been the law
under Section 1102.5, since testimony before a public body would amount to disclosure to a
government agency pursuant to the old language of section 1102.5.

17.6.3 An employee who is a family member of a person who has “or is perceived to have” engaged
in any protected activity is also protected from retaliation pursuant to section 1102.5(h). The
inclusion of this language in 2015 is consistent with the DLSE’s broad interpretation of anti-
retaliation laws to prohibit retaliation against employees who are family members.

17.6.4 Penalty assessed against employer. Section 1102.5(f) provides for a civil penalty of up to
$10,000 for each violation. This provision is not limited to an employer who is a corporation
or limited liability company.

17.7 Protection For Filing Safety Complaint. Labor Code § 6310 forbids an employer taking
adverse action against an employee who:

1. Made a bona fide written or oral complaint concerning safety or health to any
government agency having statutory responsibility for employee safety or health,
the employer, or the employee’s representative (union, etc.), or

2. Took any action to institute or causes to be instituted any proceedings under or
relating to safety or health in the workplace, or

3. Testified or agreed to testify in any such proceeding,

4. Exercised on behalf of himself or herself or others of any rights afforded to the
employee with respect to occupational health and safety, or

5. Participated in an occupational health and safety committee.

17.7.1 Protection Not Dependent on Ultimate Merits of Complaint; All Good Faith Complaints
Are Protected. A complaint is protected under this statute if it ““is made in good faith about
working conditions or practices which [the employee] reasonably believes to be unsafe.”
(Hentzel v. Singer Company (1982) 138 Cal.App.3d 290, 299-300.) Thus, a complaint can
be considered “bona fide,” within the meaning of this statute, even if the working
conditions or practices that are the subject of the complaint do not violate any OSHA
standard or order. Protection extends to employee’s credible threats of violence reported
to the employer or to the police since explicit public policy of Labor Code section 6400
and Code of Civil Procedure Section 527.8 require the employer to provide a safe and
secure workplace. Franklin v. Monadnock Co. (2007) 151 Cal.App.4th 252.
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ASSIGNMENT OF WAGES.

Provisions Of Labor Code § 300. According to the statute — and reiterated by the courts — the purpose
of Labor Code Section 300 is to protect employees and their families from assigning wages to the
extent that the remaining portion of the wages would severely impair the wage earner’s economic
well being. These restrictions protect the employee by prohibiting the employer from paying out to
“assignees” more of the employee’s wages than is permitted by law.

Note: The employer may also be an assignee and the statute reco gnizes this fact. See
Labor Code § 300(g).

If an employee inadvertently, or through ignorance, exceeds the limits under Section 300 and the
employer subsequently makes deductions exceeding Section 300 limitations, a wage claim may result
against the employer as such an assignment would be considered an invalid deduction. Assignments
are limited to not more that 50% of the employee’s wages. (See § 300(c)) This obviously places an
obligation on the employer to review each assignment as the employer must accept responsibility for
any wage deductions based on the employee’s assignment. The provisions of Labor Code Section
300(d) set forth the limits of the employer’s responsibility.

Labor Code Section 300 codifies many, but not all, of the restrictions placed upon the assignment of
wages by an employee. The section severely limits the right of employees to assign wages and no
assignment is valid unless all of the following are present:

1. The assignment is in a separate writing, signed by the wage earner and specifying the transaction
to which the assignment relates.

2. Spousal consent is obtained in writing and attached to the assignment unless the wage earner is
legally separated or living separate and apart after an interlocutory judgment of dissolution has
been entered and a written statement setting forth those facts is attached to the assignment or a
written statement setting forth the fact that the wage earner is single is attached to the assignment.

3. An assignment by a minor is signed by a parent or guardian.

4. The wage earner has made no other assignment involving the same transaction and a written
statement to that effect is attached to the assignment.

5. A notarized copy of the assignment together with the required statements is filed with the
employer and, at the time of such filing, no other assignment is subject to payment and no court
ordered earnings withholding order is outstanding.

6. Not more than fifty percent of the employee’s wages may be withheld from any one payroll
payment and the assignment is revocable at any time.

7. The wages of an employee who is paid at a central location as set out at Labor Code
Section 204 a may not be assigned. (See Section 5.3 o f this Manual)

Note that these provisions do not apply in assignments for spousal or child support. (See § 300(a))

Does Not Apply To Certain Deductions. Section 300 does not apply to deductions which the employer
is requested in writing by the employee to make for the payment of insurance, taxes or contributions
to funds or plans providing for death, disability, retirement, etc., or for contributions to charitable,
educational, patriotic or similar purposes or for the payment for goods or services furnished by the
employer to the employee or the emp loyee’s family. (See Labor Code Section 300(g).)
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18.3.2.1  Goods Or Services Furnished By The Employer. It should be noted that while the provisions
of Section 300 do not apply, inter alia, to deductions for goods and services furnished by the
employer to the employee or his family, this particular deduction is only applicable where the
goods or services are directly furnished by the employer. These goods or services usually
involve rent or food. (See IWC Orders, Section 10, limiting the amount of these deductions)

18.3.2.2 In addition to be ing limited to goods or services directly furnished by the employer, the
deduction must also meet the criteria set out in the case of Barnhill v. Saunders (1981) 125
Cal.App.3d1; 177 Cal.Rptr. 803.
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GRATUITIES — TIPS.
Labor Code § 350

As used in this article, unless the context indicates otherwise:

(a) "Employer" means every person engaged in any business or enterprise in this State, which
has one or more persons in service under any appointment, contract of hire, or apprenticeship,
express or implied, oral or written, irrespective of whether such person is the owner of the
business or is operating on a concessionaire or other basis.

(b) "Employee" means every person including aliens and minors, rendering actual service in any
business for an employer, whether gratuitously or for wages or pay and whether such wages or
pay are measured by the standard of time, piece, task, commission, or other method of calculation
and whether such service is rendered on a commission, concessionaire, or other basis.

(c) "Employing" includes hiring, or in any way contracting for the services of an employee.

(d) "Agent" means every person other than the employer having the authority to hire or discharge
any employee or supervise, direct, or control the acts of employees.

(e) "Gratuity" includes any tip, gratuity, money, or part thereof, which has been paid or given to
or left for an employee by a patron of a business over and above the actual amount due such
business for services rendered or for goods, food, drink, or articles sold or served to such patron.
Any amounts paid directly by a patron to a dancer employed by an employer subject to Industrial
Welfare Commission Order No. 5 or 10 shall be deemed a gratuity.

(f) "Business" means any business establishment, or enterprise, regardless of where conducted.

The provisions of Labor Code § 350 provide detailed definitions of the terms used in the Article
(Labor Code §§ 350 through 356).

Labor Code § 351.

No employer or agent shall collect, take, or receive any gratuity or a part thereof, that is paid, given
to or left for an employee by a patron, or deduct any amount from wages due an employee on account
of a gratuity, or require an employee to credit the amount, or any part thereof, of a gratuity against
and as a part of the wages due the employee from the employer. Every gratuity is hereby declared to
be the sole property of the employee or employees to whom it was paid, given, or left for. An
employer that permits patrons to pay gratuities by credit card shall pay the employees the full amount
of the gratuity that the patron indicated on the credit card slip, without any deductions for any credit
card payment processing fees or costs that may be charged to the employer by the credit card
company. Payment of gratuities made by patrons using credit cards shall be made to the employees
not later than the next regular payday following the date the patron authorized the credit card
payment.

Statutory Scheme Must Be Read Carefully. Particular note should be made of the definition of
“gratuity” contained in Section 350, which includes any tip, gratuity, money, or part thereof, which
has been paid or given to or left for an employee by a patron of a business over and above the actual
amount due the business for services rendered or for goods, food, drink, or articles sold or served
to the patron.

Note that the amendment to Labor Code § 350 effective January 1, 2001, adds specific language
regarding dancers. Also, as explained below, section 351 now prohibits, among other things, the
practice of recovering credit card charges incurred by an employer when a tip is left on a credit card.
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19.3 Statute Prohibits Employers Or Their Agents From Taking Or Receiving Tip Money Left For
Employee. Section 351 prohibits employers and their agents (defined, above, as every person other
than the employer having the authority to hire or discharge any employee or supervise, direct, or
control the acts of employees) from sharing in or keeping any portion of a gratuity left for or given
to one or more employees by a patron.

19.3.1 In the case of Leighton v. Old Heidelberg, Ltd. (1990) 219 Cal.App.e3d 1062, the Second District
Court of Appeal, in a split decision, held that an employer policy mandating a tip pooling arrangement
among waiter/waitresses and busboys and bartenders was legal despite the language of Section 351.
While, in Leighton, the tip pooling policy in question applied to employees who provided “direct”
table service, the court recognized that this was a long-standing practice in the restaurant industry.
The acknowledgment of prevailing industry practice was also recognized in a DLSE opinion letter
interpreting Leighton issued in 1998. The DLSE opinion states that it is the correlation with prevailing
industry practice “that makes tip pooling a fair and equitable system”. (DLSE Opinion Letter No.
1998.12.28-1).

Recognizing that prevailing industry practice is likely to evolve over time as a result of competitive
market demands and changing technology, the DLSE in an opinion letter issued in 2005, interpreted
Labor Code section 351 to allow for a tip pool policy requiring the employee receiving the tip to
contribute 15% of the actual tips to the tip pool and all money from the tip pool then to be distributed
to the other employees in the “chain of service” based on the number of hours they worked, as is
consistent with industry custom, provided:

1) Tip pool participants are limited to those employees who contribute in the chain of the service
bargained for by the patron, pursuant to industry custom [examples of employees included in
“chain of service” provided in Opinion Letter], and

2) No employer or agent with the authority to hire or discharge any employee or supervise, direct,
or control the acts of employees may collect, take or receive any part of the gratuities intended
for the employee(s) as his or her own. (also see Definitions for “Employer” and “Agent”, Cal
Labor Code section 350). (See DLSE Opinion Letter 2005.09.08).

19.3.2  No Wage Deductions For Gratuities. Additionally, this section prohibits employers from
making wage deductions from gratuities, or for using gratuities as direct or indirect credits
against the employee’s wage and now specifically disallows a recovery of credit card charges
incurred by the employer.

19.3.3  Employment agreements allowing an employer to employ so-called “tip credits” (allowed
under federal law) against wages owed to an employee are illegal under California law.
(Henning v. IWC and California Restaurant Assn. (1988) 46 Cal.3d 1262; 252 Cal.Rptr. 278)

19.3.4  Note: Section 351 was amended effective January 2, 2001, and no longer provides an
exemption which allows employers to take or receive the gratuities left for employees where
there is no charge made for the service.
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Service Charge May Be a Gratuity. The Labor Commissioner issued two opinion
letters which stated that a charge which must be paid added to a customer’s bill for the
service is not a gratuity and may be received and disbursed by the employer without limit
by Labor Code § 351 et seq. (O.L. 1994.01.07 and 2000.11.02). On the other hand, if the
“service charge” or “added gratuity” is waivable or negotiable, or couched in terms of
being less than a fixed amount which must be paid, the charge is not an added “charge” to
the bill and payment is gratuitious. Some local ordinances contain provisions that require
the entire service charge be paid to the employee who provided the service when the
customer is required to pay a service charge. The reasoning is that customers, believing the
charge will go to the employee providing the service does not also leave a gratuity. (See
Garcia v. Four Points Sheraton LAX (2010) 188 Cal.App.4"™ 364.)(Upholding hotel
ordinance and holding no preemption or constitutional bar to enforcement.) Service charge
claims based on local ordinances may be enforced through the Labor Commissioner’s
claims process or through the Bureau of Field Enforcement. In O’Grady v. Merchant
Exchange Productions, Inc. (2019) 41 Cal.App.5™ 771, the court held mandatory service
charges added to food and beverages could constitute a gratuity. An opinion letter dated
November 2, 2000, makes reference to a particular set of facts where customer intent may
deem a service charge a gratuity. In the letter, the specific facts make reference to a club
that includes a service charge but forbids servers from receiving tips and explicitly tells
customers the service charge is a gratuity and instructs servers to represent that to customers.
Under this scenario the Labor Commissioner concluded the practice may violate Labor Code
section 356 and at the very least “misleads the patron who is led to believe that the charge
he or she is paying is, at least in part, being used to pay a tip to the employee.”

Labor Code § 353.

Every employer shall keep accurate records of all gratuities received by him, whether
received directly from the employee or indirectly by means of deductions from the wages of
the employee or otherwise. Such records shall be open to inspection at all reasonable hours
by the department.

Section Requires Employer To Keep Records. This Section requires the employer to keep
accurate records of any gratuity received by him through any means. Gratuities received
through credit cards would fall within these recordkeeping requirements. Since the employer
is obligated to keep the records, the burden of proof regarding amounts due employees from
credit card charges would be on the employer.

Labor Code § 356.

The Legislature expressly declares that the purpose of this article is to prevent fraud upon the public
in connection with the practice of tipping and declares that this article is passed for a public reason and
can not be contravened by a private agreement. As a part of the social public policy of this State, this
article is binding upon all departments of the State.

Statutory Scheme Has Public Purpose. The Legislature has declared that the provisions of
this Article, dealing with tips, is to prevent fraud upon the public and cannot be contravened
by private agreement.

California courts have determined that an employer policy of crediting tips of restaurant
employees against their minimum wage violates Labor Code § 351 and that damages are
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recoverable under Business and Professions Code § 17200 as an unfair business practice.
(4Application Group, Inc. v. Hunter Group, Inc. (1998) 61 Cal.App.4th 881, 907-908;
Hudgins v. Neiman Marcus (1995) 34 Cal.App.4th 1109, 1126-1127)

Credit Card Charges As Tips. As noted above, under the amended statute, an employer
cannot offset the cost of credit card charges which may be incurred by an employer against
tips paid by the patron on the credit card. This addition is in keeping with a decision of the
Ist District Court of Appeal which held that any cost of doing business must be borne by the
employer and not the employee. (Hudgins v. Neiman Marcus (1995) 34 Cal.App.4th 1109)
Inasmuch as credit card purchases are common, the cost of credit card charges are a cost of
doing business. Thus this decision had been interpreted by DLSE to prohibit any deduction

from the wages of employees by the employer to recover costs incidental to tips left for
employees.
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EMPLOYEE BONDS — REQUIREMENTS AND LIMITATIONS.

Cost Of Bond Or Photograph. If a bond or photograph of an employee or applicant is required by any
employer, the cost thereof shall be paid by the employer. (Labor Code § 401) This covers any
situation where either the employer or a third person requires a photograph or a bond (purchased from
a bonding company) guaranteeing the performance of the duties or obligations of the employee. This
is typical in certain employments involving the handling of large sums of money, goods or
commodities.

Cash Bond — Labor Code § 402:
No employer shall demand, exact,, or accept any cash bond from any employee or applicant unless:
(a) The employee or applicant is entrusted with property of an equivalent value, or

(b) The employer advances regularly to the employee goods, wares, or merchandise to be delivered
or sold by the employee, and for which the employer is reimbursed by the employee at regular
periodic intervals, and the employer limits the cash bond to an amount sufficient to cover the value
of the goods, wares, or merchandise so advanced during the period prior to the payment therefor.

Cash Bonds must be deposited in a savings account in a bank authorized to do business in California.
The account must be set up in such a way that the amount deposited can only be withdrawn by the
joint signatures of both the employer and the employee (or applicant), the sum may not be co-mingled
with other money of the employer, and the agreement concerning the bond must be in writing. The
money in such an account is not subject to a money judgment obtained against either the employer or
the employee or applicant except in an action between the employer or employee or applicant, their
successors and assigns. The amount held in the bond account (plus any interest accrued) must be
returned to the employee or applicant upon the return of the money or property to the employer,
subject only to the deduction necessary to balance accounts between the employer and employee.
(Labor Code § 403).

A Written Agreement Concerning The Bond Is Required By The Statute. The DLSE will enforce any
term of such an agreement which is not abusive, unfair or in derogation of the spirit of the statute.
This agreement may, for instance, provide for recovery of damages done to the goods. Such recovery
may be made from the bond if both the employer and employee agree on the amount of damages; or,
in the event there is no agreement, either party may sue to recover the bond amount from the account
in which case the issue of damages would be decided by the trier of fact.

The California Supreme Court has found that “Labor Code sections 400 through 410 set out in detail
the employee’s bond law, and the manner in which a cash bond may be exacted from an employee to
cover merchandise entrusted to him”... deductions “from wages due appear to be in contravention of
the spirit, if not the letter, of the employee’s bond law.” (Kerr's Catering v. DIR (1962) 57 Cal.2d
319, 327-328)
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21 CONTRACTS AND APPLICATIONS FOR EMPLOYMENT.
21.1 Labor Code § 407:

Investments and the sale of stock or an interest in a business in connection with the securing of a
position are illegal as against the public policy of the State and shall not be advertised or held out in
any way as a part of the consideration for any employment.

21.1.1 This provision of the Labor Code prohibits any employer from advertising that any
employment opportunity is based upon a purchase of stock or an interest in a b usiness or
requiring such a purchase as a condition of employment. The DLSE takes the positionthat
any purchase of stock or interest in a business as a condition of continued employment is
likewise prohibited.

21.2 Labor Code § 432 provides that either an employee or an applicant has the right to
obtain a copy of any employment instruments he or she is required to sign. Employment
instruments include any document dealing either directly or indirectly with employment or
continued employment.

21.3 Polygraph Tests And Similar Tests — Labor Code § 432.2: Employers are prohibited from
requiring an applicant for employment or any employee to take a polygraph, lie detector or
similar test and if an employer “requests” an employee to take such a test, the employee must be
advised, in writing, of his right not to take such a test.

21.3.1 Certain psychological tests may or may not meet the criteria of Section 432.2 (“similar test or
examination’); but in any event those tests may constitute an invasion of privacy under article I,
section 1, of the California Constitution absent a showing of a compelling interest by the
employer. (Central Valley Chapter 7th Step Foundation, Inc. v. Younger (1989) 214 Cal.App.3d
145, 151, 162-165) In addition to any enforcement action taken by the DLSE, claimants with
complaints regarding use of so-called psychological testing should also be cautioned to contact
private counsel.

21.4 Remedy For Refusal To Take Test. Since the requirement to take a polygraph or similar test is
forbidden, no adverse action may be taken by the employer against an applicant for employment or
employee who refuses to submit to such a test. (§ 98.6)

21.5 Contracts Void As Against Public Policy — Labor Code § 432.5:
No employer, or agent, manager, superintendent, or officer thereof, shall require any employee/or
applicant for employment to agree, in writing, to any term or condition which is known by such
employer, or agent, manager, superintendent, or officer thereof to be prohibited by law.

21.5.1 Every person is charged with the responsibility of knowing the law; thus, it is not a defense for an
employer to contend that they had not read or were unaware of the law.
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PURCHASES BY EMPLOYEES — PATR