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Re: Em,ployment Status of AmeriCOJ:Ps 1?articipants
t1J1der California Law

lDear Mr. Sarvey:

This letter is in response to your request that the State
Labor Commissioner review the opinion, initially expressed in a
letter dated April 23, 1996 from former chief counsel H. Thomas
Cadell, Jr. to James Phipps of the California Commission on
J:mproving Life Through Service, that AmeriCorps "mell1ibers" who
work for private nonprofit organizations are not exempt from the
minimum wage and overtime provisions of California's Industrial
Welfare Commission ("IWC'" orders.

Mr. Cadell's letter examined the issue of whether, as a
matter of state law, llmeriCorps "meIl1ibers" are volunteers exempt
from st.ate wage and hour law, or whether they are employees
within the meanmg and coverage of the IWC orders. In reaching
the conclusion that these "meIl1ibers" are employees, this opinion
letter confined its analysis to st.ate wage and hour law; that is,
there was no discussion of whether the National and Community
Service Act, 42 USC §12501, et; seq., t.he federal law which
created the llmeriCorps program., mandated a different treatlllllent of
these "members".

Insofar" as che April 23, 19% opinion let.ter discusses at.at;e
w!ige arid hour law, the conclusions expressed t.herein are
accurat.e. The fact tl:iat AmeriCorps "meIl1ibers" receive payment (a
monthly "st1pend'" for the work they perform for the nine to
twelve month period of service with a private nonprofit
organization, coupled with: the fact that this organizaltion pays
the "members" (from funds received from ~riCorps) and controls
the hours and work performed by the "menibers" conipels a finding,
under California law, that these "memniJbers" are employee£¥. rather
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than vol=teers. And smce there is IlW exclw;ion under the I\ilIC
orders for alIJPloyees of private nonprofit organizations, these
"lIJILe.lJililbers" are covered by state minillilum wage and overtillJlLe
prowisi°Wil·

This, however, does not; end our analysis. ,Since the
AiIlJeriCorps program is based on federal law, we IIIIIJIlllst determine
whether the federal law preempts application of state wage and
ho1lU" law as to these AiIlJeriCorps "lIJILeooers". The case of Pacific
EWrchant Shipping v. Aooq (9th Cir. 1991) 918 lE". 2d 1409, 1415,
teaches:

"'Jl'o decide WIi:lether a federal statute preelmlpts state
law, 'our sole task is to ascertain the intent of
Congress.' [cite omitted] Federal law preallJPts state
law if (1) Congress expressly so sll::ates, (21 Congress
enacts cOlmlprehensive laws that leave no rooJilll for
additional sll::ate regulation, or (31 state law actually
conflicts with federal law. [cites omitted] States
however, possess broad authority =der lI::heir police
powers to regulate the employment relationship to
protect resident workers. [cite omitted] 'Jl'hus, in
addressing the preemption question before us, 'we start
with the assUlmlption that the historic powers of the
SlI::ates were not to be superseded by [federal
legislation] =less that was the clear and JiIIlanifest
P1llXPose of Congress."

ursing that analysis, the Pacific Merchant Shippmg court
concluded that California could apply its sll::ate overtme laws to
seMilen, despite the fact that the federal Fair LaJbo>r Standards
Act expressly excludes sealll!leJJl from its coverage. More recently,
m Californians for Safe &: COlmlpetitive lDlmp 'Jl'rnck 'Jl'ransportation
v. ~nca (9th Cir. 19981 152 F.3d 1184, the court held that a
federal law which expressly prohibited states from enforcing any
law related to the prices, routes, or services of I!II.Otor carriers
did not preempt California's application of the prevailing wage
law as to dUlmlp trnck transportation.

We have carefully reviewed the National and COiJllllll!lu:mity
Service Act to ascertam congressional intent as to whether state
wage and hour law is preempted by the federal law. There is no
question that under this federal law, AiIlJeriCorps memmJbers are
considered to be vol=teers, not employees. 42 usc §12511
defines various cerms used Ln the Act, and sll::ates that " [f]or
purposes of this subchapter" an AmeriCorps "participant shall not
be considered to be an employee of the program in which the
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participant is enrolled." ''litis is not a global definition of the
term AJneriCorps "participant"; that is, it only defines the term
"for purposes of this s1\llb.chapter" of the Act. It cannot be said
that this definition expressly preeJnll?ts state wage and h01Lrr law
as it does not mention state law in any way. Had Congress
intended to expressly preeJnll?t state wage and 001Lrr law, it could
easily have done so by enacting lang1lllage making AmeriCorps
participants volunteers for state wage and h01Lrr p1lllrpOses, or
prohibiting states frOJllll applying state wage and h01Lrr law to
AmeriCorps participants.

TllXDing to other provisions found in the lMJational and
COlliElimity Service Act, 42 USC §12594 (b) provides for federal
assistance to programs using AmeriCorps participants to cover
payroll "taxes imposed on an eJiIlPloyer" bY the Internal Revenue
Service arising out of ttJile program's use of such participants.
Indeed, AmeriCorps participants are subject to both federal and
State of California personal income tax witbJilolding. This
provision of the Act evidences a congressional intent, at least
for tJllis p1lllrpose, to treat these participants as eJnll?loyees, and
to treat the nonprofit organizations as their eJiIlPloyers.
Likewise, 42 USC §12631!a) provides that for purposes of the
Family and Medical Leave Act "the participant shall be considered
to be an eligible eJiIlPloyee of the service sponsor."

In view of the areas in which the Act does treat AmeriCorps
participants as eJiIlPloyees, it is difficult to arg1llle tthat the
federal law iJnll?licitly preeJillPts state wage and 001Lrr regulation.
T'Jile fact that t.he Act establishes a 1lI0ntJilly stipend for program
participant.s does not. necessarily lead to a conflict. wit.h stat.e
law. T'Jile llIOnthly stipend will be enough to satisfy ttJile
requirements of st.ate wage and hour law if, based on the n1lllilli1ber
of 001LrrS worked by the participant, t.here are no stat.e llIinim=
wages or overtime wages owed. Alternatively, if the
participant· s 001LrrS are such as co create minimum wage or
overtime liabilit.y, there is not.hing in t.he Act. tbat would
prohibit the program from providing the participant with the
required addit.ional cOllJlJjpell1lSat.ion. lE'Urtherllll!JJre, we were unable to
find anything in the extensive legislative JIlistory ltIJilich
indicat.es a "clear and manifest· congressional intent. to exclude
t.hese participant.s frolll state wage and 001Lrr law coverage.

T'Jilere is another reason for our reluctance, as a state
administrative agency, to refuse to enforce st.ate wage and 001Lrr
provisions as to AmeriCorps participants. Article III, Section
:3.5!c) of the California constitution provides tbat an
administ.rative agency has no power "t.o declare a statute
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1lmenforceable, or to refuse to enforce a statute on the basis
that federal law or federal regl1latio:ns prohibit the enforcement
of such statute 1lmless an appellate court bas made a
detenlllliJmation that enforcement of such sltatute is prohibited by
federal law or federal regl1lations.· Labor Code ill85 provides
that the !WC's wage orders ·shall be valid and operative". Labor
Code i1193. 5 provides that the Division of Labor Standards
:Eil:iLforcement, the agency that is headed .by the Labor Colll!lliJnissioner,
shall a&irinister and enforce the :rwc orders concerning llIliniwawlia
wages and overtime. Labor Code i90.5 specifically charges the
Labor Colllillildssioner with the duty to ·vigorously enforce mini:mlliWll!l
labor sltandards", inclll1di:llg sect.Lens 1197 (dealing with lllIini:mlliWll!l
wages) and 1198 (dealing wilth overtime). Albsent an appellate
decision holding that federal law preell!Pts our enforcellllel1lt of
these California statutes as to AmeriCorps participants, it is
our duty to enforce the state law; to do otherwise would run
afoul of Article III, section 3.5 of the California Constitution.

Please be assured that we underratiand the difficulties that
may be faced by AmeriCorps progr_ stemElling from the application
of state wage and hour law. These organizations perform valuable
services to the pub'l.Lc at large, and prograllll participants derive
sulbstantial benefits frOllll their involvellllel1lt that far transcend
the rewards of a paycheck. It would be a terribly 1lmfortunate
consequence of our m<mdate to enforce state wage and hour law if
any of these organizations were to li:mllit or discontinue their use
of A1neriCorps participants. with that in llIlind, we would suggest
that perhaps the best way to address this problellll would be
Itbrough legislative change. The federal law could be amended to
expressly exell!Pt A1neriCorps participants from st.at.e wage and hour
law. Alternat.ively (and probably more feasibly), a state law
could be enacted to expressly exell!Pt. AIllIeriCorps participants from
coverage of the :rwc orders. We would certainly be willing to
provide assist.ance in drafting such narrowly t.ailored
legislation, and in supporting it.s passsage. Finally, you have
the option of bringing a court act.Lon for declarat.ory relief to
challenge our enforcement position. The drawback to that. option,
of course, is the unlikelihood of a court viewing this issue any
differently than we 00.

Fi:nally, you have asked whether AmeriCorps progr_ may have
certain participants' positions classifed as exell!Pt based on Ithe
:nature of their responsibilities and supervision. There are
tbreehasic exell!llPtions frOllll overti:mlle 1lmder the !WC orders - -the
executive, a&irinistrative and professio:nal exell!Ptio:ns. Bolth the
executive and adlmlIinistrative exell!llPtio:ns will not apply unless, as
a Itbresbold matter, theell!Ployee receives a salary of at least
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$1,150 per mont.h , It is my Wllderstanding that the monthly
~stipends- paid to 1weriCorps participants fall substantially
Jbel«m that. In contrast, the professional exemption does not
contain a minim= remuneration reqlUirement. H«mever, the
professional exe~tion'onlyapplies to employees who are either
licensed by the State of California in one of the following
professions: law, medicine, dentistry, pharmacy, optommetry,
arcghitectlUre, engineering, teaching, or accolUnting; or to those
~loyees who are engaged in an occupation "con!ll!llonly recognized
as a learned or artistic profession,-

".Irh.ank you for yolUr interest in California wage and hour law.
Please feel free to contact this office with any other qlUestions.

Sincerely,

fl1)~ r:tAL..--
Miles E. Locker

\1 Chief C:OIUnSel

"
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