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DIVISION OFLABOR STANDARDS ENFORCEMENT
lEI1AL $ECTIO/I___4__;11166

__c:A 94102

141517_160

H- nlD.lIWl~ JIl.v CI>1dC<N!md

Re: Payment Of Salary

Yo= letter of March 2, 1993, addressed to Victoria Bradshaw,
state Labor C'ommissioner, has been assigned to this office for'
review and response.

In yOlltt letter', you state that one of your clients, engaged in
the ga:nment uU)'lstry, wishes to enter into a new elllployment agree­
ment with l:lOn-exelllptelliployees who are c=rently being paid in
excess of $50,000.00 per year on a salary basis. You suggest an
agreement which provides' as follows:

I understand and agree that the weekly minimum salary is based
upon the following:

1. A regular 5'-day work week of Monday through Friday;

2. A work day that may fluctuate between approximately 8 to :1.1.
ho=s per day;

3. 11: regular hourly rate of pay of $20.00 per 00=;

4. An overtime rate of $30.00 ($20.00 x 1.5) which ,shall be paid
for all bourrs worked over 8 in a day or 40 in a work week, or
for the first 8 houes worked on the 7th consecutive day d=hug
the same workweek;

An overtime rate of $40.00 per hour- ($20.00 x 2), which shall
be paid for all 00=s worked in excess of. JL2 in cine day or in
excess of 8 ho=s on the 7th consecutive day d=ing the same
workweek;

6. I will receive the appropriate overtime cOlllpenSation for all
overtime hours -worked;
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7. 1 W1ider:staDd that if t1le ComPany':s lblllSi:ns:s:s itS :slow and I am
=t required to work as _y hour:s as lIlSual, 1 will :still
receive $1100 for that week. T1le COlropany Jroay not, off:set any
extra overtillile earned in a lblllSy week (Le.; any hours in
emes:s of t1le 10 hours of overtilnlle included in t1le calc!11lation
of III1\Y weekly salary) againstlll1\Y compen:sation for that slow
week.

ll.· For exanrople, if in a workweek, I work 10 hours a day, Monday
through Friday, !liY .;ompensation would be $Ui(JO.OO (40 hour:s @

$20.00 per hour - $llOO.OO) + (10 hours ~ $30.00 per hour ~
'300.00).. -

Your letter states that you foumd. Sllpport for this type of
arrangelll1\ent in a letter written by t1le W1idersigned fOll1l1d in the
publication Practice and proced1!1re· :sefore tbe califo=i.a State
Labor cemmissioner, (1.990). I disagree •.

The letter yOll1 cite to states, in pertiJlJlent part:

1'1le. Division has approved agreements which specifically
set out t1le hours per day and t1le days per week which the
employee is ellpected to work aDd which specifically state
t1le regular hourly rate of pay t1le employee·is actually
receiving. The Division will allow t1le empl.oyer to ex­
trapolate those figures and state that the monthly salary
is the SWII of t1le weekly salary, times fifty-two and di­
vided by JL2. Any work in excess of forty in one week or
eight in one day muat; be cOllJlPeDSated at the applicable
premium rate of either tilll6 and o:ns-half or double t1le
stated regular riite of pay.'

1'1le agreement you submit dw:a .II:lQt, meet t1lese criterion. Your
proposed agreement provides a ~fluctuating~ workweek of between
~approxil!llately II to 11 hours per day~. 1'lie agreement IIl1l1st ~spe­

cifically set OIl1t the hours per day aDd the days per week~ which
the employee is expected to work; =t an approximation.

The ~le you give in the proposed agreement, COIl1pled with
the provisions of nWJJlberedparagrapJ:; 2 of that agreement clearly
illnstrates that the ~regular rateM is not ascertainable from the
te.rIII1lS of ehe agreement. If in a workweek t1le employee works JLO
hours per day, five days per week, the compen:sation would be as you
state: 40 hours @ '20.00 and 10 hours at $30.00. However, assuming
<California law·i;lllowed the type of fluctuating workweek your pro-

see letter dalted June 7, Hajj, at page Iu-iill-li. of Il:be pul>lication
Pnictioe and Procedure .Before tbe ca.lHomia Sate Labor ~ss:i.oner,•1:n.!ll9il1) •
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posed agreeJllent envisions, if tbe enmployee worked a 3-day worllsweek,
11 houns per day and received $11111\).00 the regular hOm:."ly rate
wodd be $29.33 per bour., not $21\). 1111 per bom:.". If tbe etlDliployee
worked three 11-bom:." days and one 11l-hom:." day tbe regiillar bourly
rate would be $22.68 per bow: not $20.0111 per bom:.". -Under tbe Sky­
IJ.:ne Homes decision, a fluctuating wo:rl!Meek is not allowed a:nd only
straight Ulna W<lges lIMy be counted in calcdating tbe regular rate
of pay. It is not pe=issible to "invent" a regular rate of pay.

An agreelnent which seeks to tekl!! advantage of tbe type of
agreement discl1lllsed in the June 6, 1989, letter IlllI1lllt not be based
on any figure which is not fixed and certain. -

For tbe reasons stated, tbe proposal you suggest in yow:'
letter of ~ch 2, 1993, would not be allowed ill california. .

H. THOMAS CADELL, JR.
Chief Co'lJllsel

c.c. Victoria Bradshaw
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