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Background
At its November 6, 2008 meeting, the Commission on Health and Safety and Workers’ Compensation (CHSWC) requested that staff prepare an Issue Paper on first aid and reporting criteria. The Commission also requested that an Advisory Group be convened to discuss issues and potential solutions to problems with reporting first aid cases. The Issue Paper and an up-to-date booklet on the current law for reporting occupational injuries and illnesses for workers’ compensation and Cal/OSHA have been prepared (See Attachment C), and suggested legislative language has been drafted. (See Attachment D.) 
Both employers and workers have raised problems involved with reporting first aid cases. For some employers, first aid cases are included in their reporting and therefore increase their experience modification (Ex-Mod) rating and their insurance premiums; other employers do not report first aid cases, so their Ex-Mods are not increased.  For workers, either some first aid cases are fully taken care of under workers’ compensation, which is required by law, or workers are not getting any care because they do not know that they have workers’ compensation as a right, or there is care for the first aid case but it is not tied into the workers’ compensation system. In addition, if there is permanent disability at a later stage, it may not be handled and compensated appropriately. 

 tc “Background”\l1
Welcome tc “Welcome”\l1
Christine Baker, Executive Officer, CHSWC, welcomed participants to the Advisory Group meeting on reporting first aid cases. (See Attachment A.) The meeting is at the request of the Commission to identify the issues and potential solutions to problems with reporting first aid cases; its objectives are to find ways to assure appropriate medical care, reduce administrative costs, discourage fraud by defining the process more clearly, and even the playing field for employers.
Christine Baker introduced Sean McNally, 2009 Chair of the Commission, and stated that Jill Dulich, a former Commission chair, was participating by phone. She also acknowledged Tom Rankin, a former Commission chair, representing labor. Advisory Group participants introduced themselves. (See Attachment B.)
Framing of Key Issues tc “Framing of Key Issues”\l1
Lachlan Taylor, CHSWC, framed the issues, stating that first aid cases are in a gray zone which can lead to opportunities for error. There is often inconsistent treatment of first aid cases across different systems, such as OSHA and workers’ compensation, as well as first aid cases within workers’ compensation. The purpose of the meeting is to identify the problems and possible solutions. 

First aid treatment is a benefit under workers’ compensation law, the same as other medical benefits.  For insured employers, it is covered by the insurance policy and subject to deductibles, if any, in the same way as other benefits.  First aid cases do affect the employers’ Ex-Mod for those employers that are experience-rated. There is a requirement that physicians complete a doctor’s first report of injury (DFR) and submit it to the insurance carrier or the third-party administrator (TPA). There is no requirement, however, for the employer to provide a claim form to the employee and complete and file the employer’s report of occupational injury (Form 5020), which means that the injured worker may not be informed about workers’ compensation rights and the insurer may not learn about the injury. 

Carol Reed, Monterey District Attorney’s Office, spoke about what the office sees as patterns with fraud with first aid cases. She has seen cases where the physicians send the DFR to the employer instead of the insurer or TPA. The physician sometimes does not know who the insurer or TPA is; however, with a medical network, the insurer should be known and the form should be sent in.  Often, the physician is waiting for information or direction/authorization, and the claim is not forwarded appropriately. Another problem is DWC-1 Forms coming in late or employer’s first reports of injury coming in late. A pattern of forms coming in late could be an indication of fraud. These cases mostly do not get reported. That should lead to a mandate to report fraud on an FD-1 form. Other issues that involve actions by employers and physicians include: because an employer is not mandated to report first aid, the employer will state that the injury is first aid when actually it is beyond the level of first aid; and when the physician gives out samples, the question arises whether that is a case of use of prescription medication, which would not be a first aid case.  
Key Issues from Advisory Group Meeting Participants tc “Key Issues from Advisory Group Meeting Participants”\l1
Issues raised and goals suggested by individual Advisory Group participants included the following:

· Advisory Group objective:

· Define the main client(s) to benefit from changes: e.g., Division of Workers’ Compensation (DWC), Department of Industrial Relations (DIR), Workers’ Compensation Insurance Rating Bureau (WCIRB), employer, worker, and physician.
· Intent is to have an overall consistent reporting system.
· Reporting requirements:

· Whether first aid cases have to be reported on the Cal/OSHA Log:
· First aid cases do not have to be reported on the Cal/OSHA Log. 
· Small businesses need to know what the “rules” are so they are not liable for non-compliance.

· Every claim has to be reported; there should be no threshold.
· Physicians would prefer to report all claims; they would prefer a paper trail of all care. 

· Full physician reporting has been a safety net for keeping employers honest about what is more than a first aid injury.

· If a case starts as first aid and then becomes more than first aid, the paper trail is critical to proving that adequate medical care has been delivered and that there was no fraud involved. This provides some insurance against medical malpractice.

· The DFR should always be sent to the carrier. Costs should not necessarily be reported.

· However, privacy issues start to become a factor if you send the DFR to an insurer.
· There is a workers’ compensation statute that says that only pertinent medical information may be disclosed to the employer. This information is used in the interactive process.

· The DFR is the ultimately sent to the Division of Labor Statistics and Research.
· Jurisdictional issues:
· Should it be an Ex-Mod claim?
· Ex-Mods are under the jurisdiction of the California Department of Insurance (CDI) and the WCIRB.

· Claim cost information is sent to WCIRB; the claim is not coded to be defined as to whether it is a first aid claim.

· Costs to administer a claim:

· There is a processing cost for opening and closing a claim. The cost to process a small medical-only claim can be much greater than the value of the claim.    
· The definition of first aid:

· There is confusion between the Cal/OSHA definition and the workers’ compensation definition of first aid, with the Cal/OSHA definition being more detailed than the workers’ compensation definition.
· There should be a definition of “provider” as medical provider (physician) or a Physician’s Assistant (PA). 

· There is a difference between administering medical care and ordering medical care:

· A health care provider who is not a physician or PA can provide care, such as giving a shot or administering eye drops. However, a physician has to order an injection or eye drops.

· The doctor has to sign off even if a PA sees a patient.

· At an occupational health clinic, a physician often administers care.

· The words “follow-up visit” need to be defined more specifically. 

· This is currently being interpreted as either one visit or more than one visit.
· There are situations when an injured worker would go to a physician that is not defined by the Cal/OSHA definition.
· The federal OSHA definition is largely the same. 
· DOSH website describes other differences between federal and Cal/OSHA record-keeping requirements.

· The confusion leads to unintentional as well as intentional underreporting.

· Physicians and employers generally use the Cal/OSHA definition.

· Employers who are not knowledgeable about the definitions generally follow the physicians’ lead; small employers rely on the broker. 

· Small businesses most often do not know that there are two definitions.

· They will sometimes put an arbitrary dollar amount ceiling on claims and report only those claims where costs are above that ceiling. 
· Many employers would like to have one definition.
· Whether there would be any negative impacts from using the Cal/OSHA definition.

· The change to a single definition would not affect WCIRB’s process of experience rating because the first aid definition is not used to determine reporting status for experience rating purposes.
· If there is a change to a single definition – or a unified definition:

· There will have to be significant education efforts.

· Critical issue would be to determine what gets reported and the different reporting purposes: 
· Compensation payment, Ex-Mod rating, identifying cases involving fraud, etc.
· Whether there is any downside from using the Cal/OSHA definition.

· Cannot modify parts of the Cal/OSHA definition without modifying the federal OSHA definition.

· Whether the WCIRB could work with the Cal/OSHA definition:

· Yes, since the first aid definition is not currently intended to be used to determine reporting status for WCIRB purposes.
· Currently, if there is an injury, the standard policy contract requires the employer to report the case to the insurer, and insurers must report it to the WCIRB.

· Small businesses:

· Small businesses need to know what the “rules” are so they are not liable for non-compliance.

· Small employers need to know what types of first aid they do not have to report.

· Every other type of medical care has to be reported; there should be no threshold.
· Physicians do not usually talk to the small employer.

· That would be the job of the broker.
· DWC-1 Form: 

· Is this a necessary form?

· The WCAB puts more weight on the date the injury was communicated to the employer, not the date the DWC-1 Form was filed.
· The DWC-1 is the most critical form for the employee, especially if there are complications, and should be required.
· Public access to insurance coverage information:

· There should be a system for public access to insurance coverage information for all employers:
· It might help enforce employer coverage.

· It might facilitate physician reporting.

· A bill for this has been vetoed twice:
· Opposition to public access has been based on the potential for false negatives because there are differences between the time frames for reporting to WCIRB and the periods covered by insurance policy. 

· WCIRB has no objection to the bill as drafted.
· Feasibility issue -- the data system for WCIRB is not set up to do this but can be modified to provide public access to coverage information if WCIRB is given sufficient lead time to ensure that confidential and proprietary information is protected.
· Insurance brokers see it as a competitive issue:
· Expiration dates are treated as confidential information; a proof of coverage system would make expiration dates public, and could lead to an insurer trying to take away business from another insurer.
· Employee and physician can look up who the carrier is.

· Physician would know where to send the report if the employer is not providing that information.

· 33 other states have such a system.

· It could cut down on uninsured employers.
· Incentives:

· Some physicians state that the employer will not tell the physician who the insurer is, so they have to send the report to the employer. 

· Some physicians market themselves to employers as being able to minimize the reporting of injuries.

· Some contractor employers are motivated not to report first aid cases in order to have a competitive advantage in the contract bidding process.
· Physicians have a financial incentive to have the employer pay directly, so that the bills are not run through the fee schedules and physicians can charge whatever they choose.

· Fee schedules should be applied to first aid claims so that physicians would be required to charge according to the fee schedules, regardless of who pays.

· Brokers sometimes instruct the employer community to use the OSHA definition instead of the workers’ compensation definition and to submit only certain claims in order to reduce insurance claims.
· Employers pay directly to the medical providers to circumvent the insurers, believing that this will control their workers’ compensation costs. This is not necessarily true.
· Having one party (physician) report and the other party (employer) not report creates inconsistencies.
· Need to ensure that the employee gets the best possible medical care:

· There should no penalty if an employer, out of an abundance of caution, wants the injured worker to see a physician; there should be a mechanism for that to happen.

· Businesses (for example, Mobile Medical Assistance) have been set up to appeal to employers not to send the injured worker to a physician and offer to come to the company and care for the employee without medical care by a physician.
· Thresholds:

· The Experience Rating Taskforce examined the issue of thresholds:

· Many medical-only claims valued at $2,000 or less are reported to WCIRB on a grouped basis and therefore cannot be individually identified from WCIRB records. WCIRB sees tens of thousands of small claims under $500 but there may be even more. Experience rating is an actuarial prediction. An employer that has more claims is more likely to have greater losses in the future.
· Eliminating claims with cost less than $2,000 was tested by the Commissioner’s Experience Rating Task Force but ultimately rejected as it reduced the Plan’s predictive values and negatively impacted employers who were loss free.
· Going to an even lower threshold, such as the first $50, $100, or $500, was not tested, but that might not have as much impact as eliminating the first $2,000. 

· There is little market for a small deductible policy even though WCIRB has an advisory Plan for this. The large deductible is the most common.

· It may be valuable to have a threshold; then there may be fewer small deductibles going on underground.
· Self-insureds:

· The issue is that there is constant confusion between the two definitions of first aid.

· The self-insured employer pays for all medical care, so there may not be accurate distinction between occupational and non-occupational cases.
· Physicians:

· Want everything recordable for liability issues.  

· Reportability is a different issue.

· Need to have “follow-up” defined more specifically. 

· What gets reported:

· Insurance carriers may not want to take on the responsibility for reimbursing employers for first aid claims. 

· Administering the cost of the claim may be more than the value of the claim itself.

· Reporting on the Log 300 generates statistical data for loss information for the Bureau of Labor Statistics (BLS) on injury and illness in the workplace.

· Insurers can request more information from employers on cases listed on the Log 300.
· Small employers do not have to do a Log 300.

· There is a difference between BLS’s statistical needs and WCIRB’s statistical needs.

· A consistent definition of the injuries and accidents would help make compliance with the OSHA Log 300 reporting easier.
· There are other required pieces of information on the OSHA Log 300, such as modified duty. 
· Process to change the definition:
· The workers’ compensation definition of first aid is embedded in statute.

· The statute would have to be changed – cross off the words currently in place and insert new language.

· The Administrative Director (AD) of the DWC could be allowed to define the definition (and examples) of first aid through regulations with the OSHA regulation as a guide, and this would allow for more flexibility, rather than just defining it in the Labor Code.

· The problem with changes over time would be how the system could be priced and how it could be administered.
· A question would be whether first aid cases would continue to be a covered workers’ compensation benefit.
· If this process is put in place to change the definition, then there would be consistency with Cal/OSHA.
· Fraud issues:

· Whether this can be effectively addressed.

· Public access to the coverage information would help stop a lot of fraud.

· Employer fraud:

· Employer does not report.

· Very small employers do not have an experience rating.

· This applies to employers with approximately 4-5 full-time employees or less. 

· About 80% of insurance policies are not experience-rated; they do not generate a lot of premium (20%).
· Over 90% of sole proprietors in California have less than $250,000 gross receipts.

· Broker fraud: telling the employer not to report.
· Health and safety prevention:

· Reporting all injuries could lead to identifying trends in safety issues and could assist employers in improving their injury and illness prevention program.

· Often, the employer relies on the insurance company’s compilation of accident information, so complete reporting of all injuries, including first aid cases, provides valuable information,  
Advisory Group Recommendations and Next Steps tc “Advisory Group Recommendations and Next Steps”\l1
Roundtable participants suggested the following possibilities:
· Develop a single definition of first aid that reflects Cal/OSHA’s definition, but retain the last sentence of the current definition of first aid addressing toxic chemical exposures.

· Consider including language about the AD having discretion to make adjustments to the definition.
· Do not make any changes to existing thresholds.
· Develop an educational factsheet.
· Ensure that there are resources available to make any changes part of public information:

· Have a consistent message.

· Include information in the poster for the workplace.

· Include information in Employment Development Department (EDD) newsletter (sent out in hard copy).

· This goes to every physician, claims adjuster, and employer.

· Include information in the DIR’s annual fraud warning notice to employers.
· Conduct further discussions about equity issues that arise when employers double pay (i.e., pay for first aid directly and pay through increased insurance premiums).
· Investigate and review the State of Oregon’s handling of first aid cases.
Closing tc “Closing”\l1
Christine Baker thanked participants for their comments and support and stated that a summary of the discussion will be prepared and distributed to everyone.



 TC “Attachment A  – Advisory Group Meeting Agenda”\l1
Attachment A
Commission on Health and Safety and Workers’ Compensation

First Aid Cases Advisory Group Meeting
January 9, 2009
1515 Clay Street, 2nd Floor, Room 15 

Oakland, CA

10:00 a.m. – 12:30 p.m.

AGENDA

· Welcome and Introductions 

 


10:00 a.m.



CHSWC Commissioner



Christine Baker, Executive Officer

· Discussion: Issues and Concerns




10:15 a.m.

1. Employers – appropriate premium charges

2. Workers – workers’ compensation medical care

3. Insurers – claims handling, appropriate premium charges

4. State agencies – fraud compliance

· Possible Solutions






11:30 a.m.

· Next Steps 







12:15 p.m.
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Background
Some employers arrange for medical providers to withhold the Doctor's First Report from their insurers in order to control their premiums. This constitutes fraud, which in turn raises premiums for employers that do allow the Doctor's First Report to be sent to their insurers.  It can also lead to fraudulent denial of workers' compensation benefits to injured workers because of lack of notice to the insurer.

It appears that this type of fraud occurs most frequently with injuries that do not require treatment beyond first aid or time off beyond the employee's work shift at the time of injury ("first-aid cases").  Differences in reporting requirements for first aid cases may cause well-meaning employers to be confused about their obligations and may enable unscrupulous enterprises to exploit the confusion.  Employers that correctly process first-aid cases with their insurers believe that they are paying disproportionate costs due to increased premiums resulting from the fraud committed by other employers, as well as high costs of administration and overhead with workers' compensation cases generally.

On June 26, 2008, the Commission on Health and Safety and Workers' Compensation voted to prepare an issue paper on problems with how first-aid cases are handled and recommendations to ensure consistent reporting and fair allocation of costs among all employers, while at the same time preserving injured workers' access to the workers' compensation system.

First Aid Cases
Requirements:
First aid treatment is included as medical care that all employers must provide for their injured employees (Labor Code section 4600).

Physicians who treat injured employees must file a "Doctor's First Report of Injury" (DFR) with the claims administrator, even if the case involves only first aid with no lost time from work beyond the date of injury or illness or beyond the employee's work shift at the time of injury (Labor Code section 6409(a)).

Employers are not required to file an "Employer's Report of Occupational Injury or Illness" (form 5020) with the insurer if the injury or illness requires only first aid with no lost time from work beyond the date of injury or illness (Labor Code section 6409.1(a)). 

Employers are not required to provide a Workers' Compensation Claim Form (DWC 1) to an injured employee if the injury or illness requires only first aid with no lost time from work beyond the employee's work shift at the time of injury (Labor Code section 5401(a)).

Problems:
The California Department of Insurance (CDI) and the Department of Industrial Relations (DIR) believe there are improper arrangements in place between some medical providers and employers that allow the employer to dictate how injuries are to be classified by the physicians. In some cases, and at the request of the employers, the physicians send the DFR only to the employers and not to the insurance carriers. This arrangement occurs even though the injuries clearly require more treatment than just first aid. This agreement is often marketed to employers as a way to keep premiums from rising or to lower them. Such marketing practices are improper and may also contribute to possible criminal violations related to premium fraud and the fraudulent denial of workers' compensation benefits to injured workers.  (Posted at Division of Workers’ Compensation (DWC) website.)

Insurers count first aid cases the same as other medical‑only cases in determining an employer's experience modification (x-mod).  Therefore, employers that withhold first aid cases from insurers appear to have lower accident frequency and obtain lower x-mods than employers that allow reporting of all cases as they should.  Because the net effect of x-mods is intended to be cost‑neutral (i.e., for every premium dollar an employer saves due to a low x‑mod, another employer in the same industry will pay a dollar more), lower x-mods and lower premiums for the employers who cheat mean higher x‑mods and higher premiums for employers who follow the rules. 

Possible Solutions (Options):
1.
Eliminate the DFR requirement for cases involving only first aid, and allow all employers to self-insure for these cases.

2.
Eliminate the DFR requirement for cases involving only first aid, and allow all employers to purchase insurance with deductibles reflecting the cost of these cases.

3.
Maintain the current DFR requirement and require employers to file an Employer's Report of Occupational Injury and Illness with the insurer even if the injury or illness involves only first aid.  Also require employers to provide a Workers' Compensation Claim Form to the injured employee, and require the employer to process the form with the claims administrator.

Issues and Concerns:
The DFR must ultimately be sent to the Division of Labor Statistics and Research (Labor Code section 6409(a)).  What would be the consequences of eliminating the DFR for first aid cases?

Would it become more difficult for injured employees to receive first aid care if the employer must pay for it directly and not through insurance?

How would a deductible be established to cover the cost of cases involving only first aid?  (For example, would it be per occurrence, and what would be the dollar amount?)

Without the insurer receiving DFRs for cases involving only first aid, how would an employer document payment for these cases in order to show that a deductible has been used up?

Would an incentive be created for employers to arrange for doctors to give first aid only when further care is needed?

Would requiring the employer to file an Employer's Report and process a Claim Form for cases involving only first aid be too cumbersome?

Providers cannot file the DFR with the insurer if the worker does not  know who the insurer is and the provider is unable to obtain this information from the employer.  Should mechanisms be instituted to enable providers to access insurance coverage information?

DRAFT, 12/23/08
Reporting Occupational Injuries & Illnesses:

Workers' Compensation & Cal/OSHA Requirements
By Juliann Sum

Institute for Research on Labor and Employment

University of California at Berkeley

December 2008
This booklet describes the requirements in California for physicians and employers (or their workers' compensation insurers) to report occupational injuries and illnesses, provide medical care, and process forms and reports in a workers' compensation case.  Also described, for comparison purposes, are employers' requirements to maintain and summarize records of occupational injuries and illnesses.

This booklet was prepared for the California Commission on Health and Safety and Workers' Compensation.  It was adapted from informational materials prepared for the Labor Occupational Health Program, University of California at Berkeley.
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Reporting
Labor Code sections 6409-6413.5

Calif. Code of Regulations, title 8, sections 330, 342, and 14000-14007
1.
Physicians' Reports
Physicians must send a Doctor's First Report (DFR) to the workers' compensation insurer or self-insured employer.  In cases of pesticide poisoning, physicians must also send DFRs to the California Division of Labor Statistics and Research (DLSR) and must notify a local health officer. The DFR (Form 5021) is posted at the DLSR website: www.dir.ca.gov/dlsr/dlsrform5021.pdf

Threshold:  Applies to any occupational injury or illness that the physician sees

Employers (or workers' compensation insurer if employer is insured) must send the DFR to DLSR.

Threshold:  Applies to any occupational injury or illness that the physician sees

2.
Employers' Reports
Employers (or workers' compensation insurer if employer is insured) must send an Employer's Report of Occupational Injury or Illness to DLSR.  "Employer's Report" (Form 5020) is posted at the DOSH website: www.dir.ca.gov/DOSH/DoshReg/Form5020.pdf

Threshold:  Applies to cases involving lost time beyond the date of the injury or illness or medical treatment beyond first aid.  First aid in this context is defined in Labor Code section 5401(a) (see Appendix A).

Employers must notify the California Division of Occupational Safety and Health (DOSH) in case of a serious injury or illness.  "Serious injury or illness" includes conditions requiring hospitalization or treatment overnight, loss of a body member, or serious permanent disfigurement.

Note regarding upcoming changes:  AB 2181 requires reports of occupational injuries and illnesses to be filed electronically with the Division of Workers’ Compensation (DWC) instead of with the DLSR.  DWC must prescribe the electronic form to be used to file the report, and the report must contain the information required under federal OSHA recordkeeping requirements.  These changes will become effective after DWC adopts implementing regulations. 

Workers' Compensation
Labor Code sections 4061-4664, 5401

Calif. Code of Regulations, title 8, sections 9785-9785.4, 10116-10119
1.
Medical Care

Workers’ compensation medical care must be provided for all occupational injuries and illnesses, even if the injury or illness requires only first aid.



Threshold:  Applies to any occupational injury or illness

2.
Physicians' Reports
Physicians must send periodic medical reports, including the Doctor's First Report (DFR), to the workers' compensation insurer or self-insured employer.

Threshold:  Applies to any occupational injury or illness that the physician sees

3.
Workers' Compensation Claim Form
Employers must give the injured employee a claim form within one working day of knowledge of injury.  The claim form (DWC 1) is posted at the DWC website: www.dir.ca.gov/dwc/DWCForm1.pdf

Threshold:  Applies to cases involving lost time beyond the work shift at the time of injury or medical treatment beyond first aid.  First aid in this context is defined in Labor Code section 5401(a) (see Appendix A).

After the employee fills out and returns the claim form, the employer must fill out the employer section and send copies to the workers' compensation claims administrator (usually the workers' compensation insurer) and to the employee.

Recordkeeping
Labor Code section 6410

Calif. Code of Regulations., title 8, sections 14300-14300.47
Federal OSHA recordkeeping requirements differ somewhat from the Cal/OSHA requirements described below.  A summary of the differences is posted at the following webpage: www.dir.ca.gov/dosh/dosh_publications/cal_fed.html.

1.
Basic requirements
Employers must record injuries on the following forms:

  -
"Log of Work-Related Injuries and Illnesses" on Cal/OSHA Form 300. This form is available online: www.dir.ca.gov/dosh/dosh_publications/oshalog300.pdf

  -
"Injury and Illness Incident Report" on Cal/OSHA Form 301. This form is available online: www.dir.ca.gov/dosh/dosh_publications/CalOSHAform301.pdf

Threshold:  Death, days away from work, restricted work or transfer to another job, medical treatment beyond first aid, loss of consciousness, significant injury or illness diagnosed by a physician or other licensed health care professional. First aid in this context is defined in section 14300.7(b)(5)(B) of the regulations (see Appendix B).

2.
Exemptions
  -
By size: Employers that employed 10 or fewer employees at all times in the previous calendar year are exempt from the recordkeeping requirements, unless requested by federal OSHA or the Bureau of Labor Statistics (BLS) to complete a survey form.

  -
By industry: "Establishments" that are classified in certain retail, service, finance, insurance, and real estate industries are exempt from the recordkeeping requirements, unless requested by OSHA or BLS to complete a survey form. An "establishment" is defined as a single physical location where business is conducted or where services or industrial operations are performed. For activities where employees do not work at a single physical location, the establishment is represented by main or branch offices,

terminals, stations, etc. that either supervise such activities or are the base from which personnel carry out these activities.

  -
The exempted industries and their SIC Codes are listed in section 14300.2 of the regulations: www.dir.ca.gov/T8/14300_2.html

  -
SIC Codes are defined in the Standard Industrial Classification Manual. They can be searched at the OSHA website: www.osha.gov/oshstats

3.
Differences from workers' compensation
  -
Employers are not required to record an injury or illness resulting solely from voluntary participation in a wellness program or a medical, fitness, or recreational activity; whereas in workers' compensation, these injuries are compensable if the employee was expected to participate.

  -
Employers are not required to record an injury or illness that is solely the result of an employee eating, drinking, or preparing food or drink for personal consumption; whereas in workers' compensation, these injuries are compensable if they occurred during paid time or paid breaks.

  -
Employers must record a new episode or recurrence of an ongoing injury if caused by an event or exposure at work; whereas in workers' compensation, in some cases this will be considered part of the original injury, not a new injury.

4.
Posting
Every year from February 1 to April 30, employers must post the "Annual Summary of Work-Related Injuries and Illnesses" on Cal/OSHA Form 300A. This form is available online: www.dir.ca.gov/dosh/dosh_publications/oshalog300A.pdf

5.
Employee access
If an employee or authorized collective bargaining agent requests records of injuries and illnesses, the employer must provide copies.

  -
Form 300 logs and Form 300A annual summaries: The employer must provide copies by the end of the next business day (except for employers in certain motion picture industries). The employer may not remove names or other information from Log 300 forms. However, with "privacy concern" cases, the employer must not record the particular employee's name on the form.  Privacy concerns are described in section 14300.29(b) of the regulations (see Appendix C).

  -
Form 301 incident reports: When an employee requests a copy of the report describing that employee's injury or illness, the employer must provide it by the end of the next business day (except for employers in certain motion picture industries). When an authorized collective bargaining agent asks for copies of Form 301 for an establishment, the employer must delete personally identifying information and provide the copies within seven calendar days.

6.
Federal agency requests
If federal OSHA sends an "Annual OSHA Injury and Illness Survey" form, the employer must fill it out and return it.

If the Bureau of Labor Statistics (BLS) sends a "Survey of Occupational Injuries and Illnesses" form, the employer must fill it out and return it.

7.
Retaining and updating records
Employers must save the Form 300 logs, the privacy case list (if one exists), the Form 301 annual summaries, and the Form 301 incident reports for five years following the end of the calendar year that these records cover.

During the storage period, employers must update the Form 300 logs to include newly discovered injuries or illnesses and to show changes in previously recorded cases. Employers may update the Form 300A annual summaries and the Form 301 incident reports, but they are not required to do so.

Appendix A
"First aid" in the reporting and workers' compensation requirements is defined in Labor Code section 5401(a) as follows:

As used in this subdivision, “first aid” means any one‑time treatment, and any followup visit for the purpose of observation of minor scratches, cuts, burns, splinters, or other minor industrial injury, which do not ordinarily require medical care.  This one‑time treatment, and follow-up visit for the purpose of observation, is considered first aid even though provided by a physician or registered professional personnel.  "Minor industrial injury" shall not include serious exposure to a hazardous substance as defined in subdivision (i) of Section 6302.
Appendix B
"First aid" in the recordkeeping requirements is defined in section 14300.7(b)(5)(B) of the regulations as follows:

1.
Using a nonprescription medication at nonprescription strength (for medications available in both prescription and non‑prescription form, a recommendation by a physician or other licensed health care professional to use a non‑prescription medication at prescription strength is considered medical treatment for recordkeeping purposes);

2.
Administering tetanus immunizations (other immunizations, such as Hepatitis B vaccine or rabies vaccine, are considered medical treatment);

3.
Cleaning, flushing or soaking wounds on the surface of the skin;

4.
Using wound coverings such as bandages, Band‑Aids(, gauze pads, etc.; or using butterfly bandages or Steri‑Strips( (other wound closing devices such as sutures, staples, etc. are considered medical treatment);

5.
Using hot or cold therapy;

6.
Using any non‑rigid means of support, such as elastic bandages, wraps, non‑rigid back belts, etc. (devices with rigid stays or other systems designed to immobilize parts of the body are considered medical treatment for recordkeeping purposes);

7.
Using temporary immobilization devices while transporting an accident victim (e.g., splints, slings, neck collars, backboards, etc.);

8.
Drilling of a fingernail or toenail to relieve pressure, or draining fluid from a blister;

9.
Using eye patches;

10.
Removing foreign bodies from the eye using only irrigation or a cotton swab;

11.
Removing splinters or foreign material from areas other than the eye by irrigation, tweezers, cotton swabs or other simple means;

12.
Using finger guards;

13.
Using massages (physical therapy or chiropractic treatment are considered medical treatment for recordkeeping purposes); or

14.
Drinking fluids for relief of heat stress.

Appendix C
With "privacy concern" cases, employers may not include on the Log 300 form the particular employee's name.  Privacy concern cases are described in section 14300.29(b) of the regulations as follows:

(7)
How do I determine if an injury or illness is a privacy concern case?

You must consider the following injuries or illnesses to be privacy concern cases:

(A)  An injury or illness to an intimate body part or the reproductive system;

(B)  An injury or illness resulting from a sexual assault;

(C)  Mental illnesses;

(D)  HIV infection, hepatitis, or tuberculosis;

(E) Needlestick injuries and cuts from sharp objects that are contaminated with another person's blood or other potentially infectious material (see Section 14300.8 for definitions); and

(F) Other illnesses, if the employee independently and voluntarily requests that his or her name not be entered on the log.
Appendix D
1.
State of California Form 5021, Doctor's First Report of Occupational Injury or

Illness, available online at www.dir.ca.gov/dlsr/dlsrform5021.pdf (1 page)
33
2.
State of California Form 5020, Employer's Report of Occupational Injury or

Illness, available online at www.dir.ca.gov/DOSH/DoshReg/Form5020.pdf (1 page)
34
3.
Division of Workers' Compensation, DWC 1, Workers' Compensation Claim

Form, available online at www.dir.ca.gov/dwc/DWCForm1.pdf (3 pages)
35
4.
Cal/OSHA Form 300, Log of Work-Related Injuries and Illnesses, available online at www.dir.ca.gov/dosh/dosh_publications/oshalog300.pdf (1 page)
38
5.
Cal/OSHA Form 301, Injury and Illness Incident Report, available online at www.dir.ca.gov/dosh/dosh_publications/CalOSHAform301.pdf (1 page)
39
6.
Cal/OSHA Form 300A, Annual Summary of Work-Related Injuries and Illnesses,


available online at www.dir.ca.gov/dosh/dosh_publications/oshalog300A.pdf
(1 page)
40
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Appendix E
	
	How is "first aid" defined?
	How must "first aid" cases be handled?

	Reporting
	See Appendix A
	Physician must send a Doctor's First Report to the insurer.  Insurer must send the report to the state Division of Labor Statistics and Research (DLSR).

Employer is not required to send an Employer's Report of Occupational Injury or Illness to DLSR unless the case involves lost time beyond the date of the injury or illness or medical treatment beyond first aid.

	Workers' Compensation
	See Appendix A
	Workers' compensation medical care must be provided to the injured employee, even if the injury or illness requires only first aid.

Physician must send a Doctor's First Report to the insurer.  Insurer must send the report to the state Division of Labor Statistics and Research (DLSR).

Employer is not required to give a claim form to the employee unless the case involves lost time beyond the work shift at the time of injury or medical treatment beyond first aid.



	Recordkeeping
	See Appendix B
	Employer is not required record an injury or illness on Log 300 unless the case involves death, days away from work, restricted work or transfer to another job, medical treatment beyond first aid, loss of consciousness, or significant injury or illness diagnosed by a physician or other licensed health care professional.
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Attachment D
Suggested Legislative Language to Adopt OSHA Definition of First Aid in Workers’ Compensation

DRAFT January 26, 2009

The People of the State of California do enact as follows:

Section 1.  It is the intent of the Legislature to clarify and streamline regulatory requirements by coordinating the requirements under workers’ compensation law for an employer to provide a claim form with the requirements under the Federal Occupational Safety and Health Act for an employer to maintain records of occupational injuries and illnesses.  It is intended that the criteria for the state and federal requirements should ordinarily be identical except where the express provisions of statute require differences or where California regulations may be adopted to reduce ambiguities.   

Sec. 2.  Section 5401 of the Labor Code is amended to read as follows:  

5401(a)     Within one working day of receiving notice or knowledge of injury under Section 5400 or 5402, which if the injury results in lost time beyond the employee's work shift at the time of injury or which results in medical treatment beyond first aid death, days away from work, restricted work or transfer to another job, medical treatment beyond first aid, or loss of consciousness, or if the case involves a significant injury or illness diagnosed by a physician or other licensed health care professional even if it does not result in death, days away from work, restricted work or job transfer, medical treatment beyond first aid, or loss of consciousness, the employer shall provide, personally or by first-class mail, a claim form and a notice of potential eligibility for benefits under this division to the injured employee, or in the case of death, to his or her dependents.  As used in this subdivision, "first aid" means any one-time treatment, and any followup visit for the purpose of observation of minor scratches, cuts, burns, splinters, or other minor industrial injury, which do not ordinarily require medical care.  This one-time treatment, and followup visit for the purpose of observation, is considered first aid even though provided by a physician or registered professional personnel.  "Minor industrial injury" shall not include  The administrative director may by regulation adopt reasonable definitions of the terms used in this subdivision that are consistent with definitions set forth in the recordkeeping regulations adopted under the Federal Occupational Safety and Health Act of 1970 (P.L. 91-596) and under Section 6410.  Prior to the adoption of those regulations, the terms used in this subdivision are defined as set forth in the California Code of Regulations, title 8, section 14300.7.  "First aid," however, does not include observation of serious exposure to a hazardous substance as defined in subdivision (i) of Section 6302.  The claim form shall request the injured employee's name and address, social security number, the time and address where the injury occurred, and the nature of and part of the body affected by the injury.  Claim forms shall be available at district offices of the Employment Development Department and the division.  Claim forms may be made available to the employee from any other source.

   (b) Insofar as practicable, the notice of potential eligibility for benefits required by this section and the claim form shall be a single document and shall instruct the injured employee to fully read the  notice of potential eligibility.  The form and content of the notice and claim form shall be prescribed by the administrative director after consultation with the Commission on Health and Safety and Workers' Compensation.  The notice shall be easily understandable and available in both English and Spanish.  The content shall include, but not be limited to, the following:

   (1) The procedure to be used to commence proceedings for the collection of compensation for the purposes of this chapter.

   (2) A description of the different types of workers' compensation benefits.

   (3) What happens to the claim form after it is filed.

   (4) From whom the employee can obtain medical care for the injury.

   (5) The role and function of the primary treating physician.

   (6) The rights of an employee to select and change the treating physician pursuant to subdivision (e) of Section 3550 and Section 4600.

   (7) How to get medical care while the claim is pending.

   (8) The protections against discrimination provided pursuant to Section 132a.

   (9) The following written statements:

   (A) You have a right to disagree with decisions affecting your claim.

   (B) You can obtain free information from an information and

assistance officer of the state Division of Workers' Compensation, or

you can hear recorded information and a list of local offices by

calling (applicable information and assistance telephone number(s)).

   (C) You can consult an attorney.  Most attorneys offer one free consultation.  If you decide to hire an attorney, his or her fee will be taken out of some of your benefits. For names of workers' compensation attorneys, call the State Bar of California at (telephone number of the State Bar of California's legal specialization program, or its equivalent).

   (c) The completed claim form shall be filed with the employer by the injured employee, or, in the case of death, by a dependent of the injured employee, or by an agent of the employee or dependent.  Except as provided in subdivision (d), a claim form is deemed filed when it is personally delivered to the employer or received by the employer by first-class or certified mail.  A dated copy of the completed form shall be provided by the employer to the employer's insurer and to the employee, dependent, or agent who filed the claim form.

   (d) The claim form shall be filed with the employer prior to the injured employee's entitlement to late payment supplements under subdivision (d) of Section 4650, or prior to the injured employee's request for a medical evaluation under Section 4060, 4061, or 4062.  Filing of the claim form with the employer shall toll, for injuries occurring on or after January 1, 1994, the time limitations set forth in Sections 5405 and 5406 until the claim is denied by the employer or the injury becomes presumptively compensable pursuant to Section 5402.  For purposes of this subdivision, a claim form is deemed filed when it is personally delivered to the employer or mailed to the employer by first-class or certified mail.
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