WORKERS’ COMPENSATION APPEALS BOARD
STATE OF CALIFORNIA

MICHAEL PERRY, Applicant
Vs.

S2 HR SOLUTIONS 1 D, LLC, professional employer organization for BALANCE
ENERGY, LLC, a Delaware limited liability company, dba DUPURE; SECURITY
NATIONAL INSURANCE COMPANY administered by AMTRUST NORTH AMERICA,
INC.; COSTCO WHOLESALE CORPORATION, permissibly self-insured, administered
by HELSMAN MANAGEMENT SERVICES, LLC, Defendants

Adjudication Numbers: ADJ11075823 (MF), ADJ11130118, ADJ11703310
Van Nuys District Office

OPINION AND ORDER
DISMISSING PETITION FOR
RECONSIDERATION
AND DENYING PETITION
FOR DISQUALIFICATION

On September 23, 2022, applicant, in pro per, filed a Renewed Petition for Reconsideration
for Removal/Disqualification/Reconsideration! Based on our review, the petition is successive
and will be dismissed.

Preliminarily, we note that in issuing our September 13, 2022 Opinion and Order Denying
Petition for Reconsideration, Removal, and Disqualification, we were aware that the WCJ’s July
8, 2022 First Amended Joint Findings of Fact & Orders contained both final and non-final findings.
If a decision includes resolution of a “threshold” issue, then it is a “final”” decision, whether or not

all issues are resolved or there is an ultimate decision on the right to benefits. (4ldi v. Carr,

! The complete caption title of applicant’s pleading is “Applicant’s Michael (Moshe) Perry’s Petition for Rehearing
En Banc And Renewed Petition For Removal/Disqualification/Reconsideration And As The Petition Mailed On
August 12, 2022 Which Applicant Mistakenly Entitled As “Supplemental” Was In Fact A Response To The WCJ
Pollak Final Report And Recommendations dated July 27, 2022, Which The WCAB Panel Had Adopted and
Incorporated To Their Opinion Instead of the July 8, 2022 WCJ Pollak Interim Order, Which Mr. Perry Petition For
Removal/Disqualification/Reconsideration Initially Relied On Commutatively. WCAB 1.60 Procedures For Petitions
For Reconsideration. While A Petition Is Pending Before The WCAB Panel, The WCJ Is Not Allowed “[to] Issue A
Modified or Amended Decision Which Does Not Grant Relief To The Petitioner(S) With Respect to All Of The Issues
Raised By The Petitioner(S).””



McClellan, Ingersoll, Thompson & Horn (2006) 71 Cal.Comp.Cases 783, 784, fn. 2 (Appeals
Board en banc).) Threshold issues include, but are not limited to, the following: injury arising out
of and in the course of employment, jurisdiction, the existence of an employment relationship and
statute of limitations issues. (See Capital Builders Hardware, Inc. v. Workers’ Comp. Appeals Bd.
(Gaona) (2016) 5 Cal.App.5th 658, 662 [81 Cal.Comp.Cases 1122].) Failure to timely petition for
reconsideration of a final decision bars later challenge to the propriety of the decision before the
WCAB or court of appeal. (See Lab. Code, § 5904.) Alternatively, non-final decisions may later
be challenged by a petition for reconsideration once a final decision issues.

A decision issued by the Appeals Board may address a hybrid of both threshold and
interlocutory issues. If a party challenges a hybrid decision, the petition seeking relief is treated
as a petition for reconsideration because the decision resolves a threshold issue. However, if the
petitioner challenging a hybrid decision only disputes the WCJ’s determination regarding
interlocutory issues, then the Appeals Board will evaluate the issues raised by the petition under
the removal standard applicable to non-final decisions.

In his prior petition, applicant did not solely dispute non-final findings but rather also
challenged final findings, such as the denial of his petition for increased benefits under Labor Code
section 4553. Because final findings were challenged, we properly considered applicant’s prior
petition as a Petition for Reconsideration.

Turning to the current petition, it is well settled that where a party fails to prevail on a
petition for reconsideration, the Appeals Board will not entertain a successive petition by that party
unless the party is newly aggrieved. (Goodrich v. Industrial Acc. Com. (1943) 22 Cal.2d 604, 611
[8 Cal.Comp.Cases 177]; Ramsey v. Workmen’s Comp. Appeals Bd. (1971) 18 Cal.App.3d 155,
159 [36 Cal.Comp.Cases 382]; Crowe Glass Co. v. Industrial Acc. Com. (Graham) (1927) 84
Cal.App. 287, 293-295 [14 1.A.C. 221].) As stated in our en banc opinion in Navarro v. A & A
Framing (2002) 67 Cal.Comp.Cases 296, 299 (Appeals Board en banc):

The general rule is that where a party has filed a petition for reconsideration
with the Board, but the party does not prevail on that petition for
reconsideration, the petitioning party cannot attack the [Appeal’s] Board’s
action by filing a second petition for reconsideration; rather, the petitioning
party must either be bound by the [Appeals] Board’s action or challenge it
by filing a timely petition for writ of review.



If applicant wished to challenge our September 13, 2022 decision, it would have been
appropriate for him to seek a writ of review from the Court of Appeal. It is improper for applicant
to file multiple petitions for reconsideration that attempt to relitigated issues that have been finally
determined against him Accordingly, to the extent the current petition seeks reconsideration, it
will be dismissed as successive.

To the extent the current petition seeks to disqualify the WCJ, we deny it for the reasons
stated in our September 13, 2022 decision, which we adopt and incorporate herein for that purpose.

Finally, we advise applicant that repetitive, meritless, and ineffectual filings may lead to
proceedings for the purpose of declaring applicant as a vexatious litigant pursuant to WCAB rule
10430. WCAB Rule 10430 states in its totality as follows:

(a) For purposes of this rule, “vexatious litigant” means:

(1) A party who, while acting in propria persona in proceedings before the
Workers' Compensation Appeals Board, repeatedly relitigates, or attempts
to relitigate, an issue of law or fact that has been finally determined against
that party by the Workers' Compensation Appeals Board or by an appellate
court;

(2) A party who, while acting in propria persona in proceedings before the
Workers' Compensation Appeals Board, repeatedly files unmeritorious
motions, pleadings or other papers, repeatedly conducts or attempts to
conduct unnecessary discovery, or repeatedly engages in other tactics that
are in bad faith, are frivolous or are solely intended to cause harassment or
unnecessary delay; or

(3) A party who has previously been declared to be a vexatious litigant by
any state or federal court of record in any action or proceeding based upon
the same or substantially similar facts, transaction(s) or occurrence(s) that
are the subject, in whole or in substantial part, of the party's workers'
compensation case.

For purposes of this rule, the phrase finally determined" shall mean:

(1) That all appeals have been exhausted or the time for seeking appellate
review has expired; and

(i) The time for reopening under Labor Code sections 5410 or 5803 and
5804 has passed or, although the time for reopening under those sections
has not passed, there is no good faith and non-frivolous basis for reopening.

(b) Upon the petition of a party, or upon the motion of any workers'
compensation judge or the Appeals Board, a presiding workers'
compensation judge of any district office having venue or the Appeals
Board may declare a party to be a vexatious litigant.



(c) No party shall be declared a vexatious litigant without being given
notice and an opportunity to be heard. If a hearing is requested, the
presiding workers' compensation judge or the Appeals Board, in their
discretion, either may take and consider both oral and documentary
evidence or may take and consider solely documentary evidence, including
affidavits or other written declarations of fact made under penalty of

perjury.

(d) If a party is declared to be a vexatious litigant, a presiding workers'
compensation judge or the Appeals Board may enter a prefiling order," i.e.,
an order which prohibits the vexatious litigant from filing, in propria
persona, any Application for Adjudication of Claim, Declaration of
Readiness to Proceed, petition or other request for action by the Workers'
Compensation Appeals Board without first obtaining leave of the presiding
workers' compensation judge of the district office where the request for
action is proposed to be filed or, if the matter is pending before the Appeals
Board on a petition for reconsideration, removal or disqualification,
without first obtaining leave from the Appeals Board. For purposes of this
rule, a petition" shall include, but not be limited to, a petition to reopen
under Labor Code sections 5410, 5803 and 5804, a petition to enforce a
medical treatment award, a penalty petition or any other petition seeking to
enforce or expand the vexatious litigant's previously determined rights.

(e) If a vexatious litigant proposes to file, in propria persona, any
Application for Adjudication of Claim, Declaration of Readiness to
Proceed, petition or other request for action by the Workers' Compensation
Appeals Board, the request for action shall be conditionally filed.
Thereafter, the presiding workers' compensation judge, or the Appeals
Board if the petition is for reconsideration, removal or disqualification,
shall deem the request for action to have been properly filed only if it
appears that the request for action has not been filed in violation of
subdivision (a). In determining whether the vexatious litigant's request for
action has not been filed in violation of subdivision (a), the presiding
workers' compensation judge, or the Appeals Board, shall consider the
contents of the request for action and the Workers' Compensation Appeals
Board's existing record of proceedings, as well as any other documentation
that, in its discretion, the presiding workers' compensation judge or the
Appeals Board asks to be submitted. Among the factors that the presiding
workers' compensation judge or the Appeals Board may consider is
whether there has been a significant change in circumstances (such as new
or newly discovered evidence or a change in the law) that might materially
affect an issue of fact or law that was previously finally determined against
the vexatious litigant.

(f) If any in propria persona Application for Adjudication of Claim,
Declaration of Readiness to proceed, petition or other request for action by
the Workers' Compensation Appeals Board from a vexatious litigant
subject to a prefiling order is inadvertently accepted for filing (other than
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conditional filing in accordance with subdivision (¢) above), then any other
party may file (and shall concurrently serve on the vexatious litigant and
any other affected parties) a notice stating that the request for action is
being submitted by a vexatious litigant subject to a prefiling order as set
forth in subdivision

(d). The filing of the notice shall automatically stay the request for action
until it is determined, in accordance with subdivision (¢), whether the
request for action should be deemed to have been properly filed.

(g) A copy of any prefiling order issued by a presiding workers'
compensation judge or by the Appeals Board shall be submitted to the
Secretary of the Appeals Board, who shall maintain a record of vexatious
litigants subject to those prefiling orders and who shall annually
disseminate a list of those persons to all presiding workers' compensation
judges.

(Cal. Code Regs., tit. 8, § 10430.)



For the foregoing reasons,
IT IS ORDERED that the Petition for Reconsideration is DISMISSED and the Petition
for Disqualification is DENIED.

WORKERS’ COMPENSATION APPEALS BOARD

/s/ JOSE H. RAZO, COMMISSIONER

I CONCUR,

[s/ KATHERINE A. ZALEWSKI, CHAIR

[s/ ANNE SCHMITZ, DEPUTY COMMISSIONER

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA
November 22, 2022

SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT
THEIR ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD.

MICHAEL PERRY
LAW OFFICE OF GEORGIA CONNOLLY
FISHER & PHILLIPS

PAG/ara

I certify that I affixed the official seal of the
Workers” Compensation Appeals Board to this
original decision on this date. abs



OPINION AND ORDER
DENYING PETITION FOR
RECONSIDERATION, REMOVAL AND
DISQUALIFICATION

We have considered the allegations of the Petitions'! for Reconsideration, Removal and
Disqualification? filed on July 27, 2022, and the contents of the report of the workers’
compensation administrative law judge (WCJ) with respect thereto. Based on our review of the
record, and for the reasons stated in the WCJ’s report, which we adopt and incorporate, we will
deny all of the petitions.

On August 18, 2022, applicant filed a supplemental pleading. We do not accept or consider that
pleading. (Cal. Code Regs., tit. 8, § 10964.)

A petition for reconsideration may properly be taken only from a “final” order, decision, or award.
(Lab. Code, §§ 5900(a), 5902, 5903.) A “final” order has been defined as one that either
“determines any substantive right or liability of those involved in the case” (Rymer v. Hagler
(1989) 211 Cal.App.3d 1171, 1180; Safeway Stores, Inc. v. Workers’ Comp. Appeals Bd. (Pointer)
(1980) 104 Cal.App.3d 528, 534-535 [45 Cal.Comp.Cases 410]; Kaiser Foundation Hospitals v.
Workers’ Comp. Appeals Bd. (Kramer) (1978) 82 Cal.App.3d 39, 45 [43 Cal.Comp.Cases 661])
or determines a “threshold” issue that is fundamental to the claim for benefits. (Maranian v.
Workers’ Comp. Appeals Bd. (2000) 81 Cal.App.4th 1068, 1070, 1075 [65 Cal.Comp.Cases 650].)
Interlocutory procedural or evidentiary decisions, entered in the midst of the workers’
compensation proceedings, are not considered “final” orders. (/d. at p. 1075 [“interim orders,
which do not decide a threshold issue, such as intermediate procedural or evidentiary decisions,
are not ‘final’ ”’]; Rymer, supra, at p. 1180 [“[t]he term [‘final’] does not include intermediate
procedural orders or discovery orders”]; Kramer, supra, at p. 45 [“[t]he term [‘final’] does not
include intermediate procedural orders”].) Such interlocutory decisions include, but are not limited
to, pre-trial orders regarding evidence, discovery, trial setting, venue, or similar issues.

Here, the WCJ’s decision determined threshold issues and substantive rights and liabilities.
Accordingly, we will deny the petitions to the extent that they seek reconsideration.

Removal is an extraordinary remedy rarely exercised by the Appeals Board. (Cortez v. Workers’
Comp. Appeals Bd. (2006) 136 Cal.App.4th 596, 599, fn. 5 [71 Cal.Comp.Cases 155]; Kleemann
v. Workers” Comp. Appeals Bd. (2005) 127 Cal.App.4th 274, 280, fn. 2 [70 Cal.Comp.Cases 133].)
The Appeals Board will grant removal only if the petitioner shows that substantial prejudice or
irreparable harm will result if removal is not granted. (Cal. Code Regs., tit. 8, § 10955(a); see also
Cortez, supra; Kleemann, supra.) Also, the petitioner must demonstrate that reconsideration will
not be an adequate remedy if a final decision adverse to the petitioner ultimately issues. (Cal. Code
Regs., tit. 8, § 10955(a).) Here, for the reasons stated in the WCJ’s report, we are not persuaded

! Applicant, who was declared a vexatious litigant in 2010 by a Superior Court, has filed six petitions. To the extent
that any of the petitions overlap, we deny all of them by this order.

2 Commissioner Lowe, who was on the panel that issued a prior decision in this matter, no longer serves on the Appeals
Board. Another panelist has been assigned in her place.



that substantial prejudice or irreparable harm will result if removal is denied and/or that
reconsideration will not be an adequate remedy if the matter ultimately proceeds to a final decision
adverse to petitioner. Accordingly, we will deny the petitions to the extent they seek removal.

To the extent the petitions contend that the WCJ should be disqualified, Labor Code section 5311
provides that a party may seek to disqualify a WCJ upon any one or more of the grounds specified
in Code of Civil Procedure section 641. (Lab. Code, § 5311; see also Code Civ. Proc., § 641.)
Among the grounds for disqualification under section 641 are that the WCJ has “formed or
expressed an unqualified opinion or belief as to the merits of the action” (Code Civ. Proc., § 641(f))
or that the WCJ has demonstrated “[t]he existence of a state of mind ... evincing enmity against
or bias toward either party” (Code Civ. Proc., § 641(g)).

Under WCAB Rule 10960, proceedings to disqualify a WCJ “shall be initiated by the filing of a
petition for disqualification supported by an affidavit or declaration under penalty of perjury
stating in detail facts establishing one or more of the grounds for disqualification ... .” (Cal. Code
Regs., tit. 8, § 10960, italics added.) It has long been recognized that “[t]he allegations in a
statement charging bias and prejudice of a judge must set forth specifically the facts on which the
charge is predicated,” that “[a] statement containing nothing but conclusions and setting forth no
facts constituting a ground for disqualification may be ignored,” and that “[w]here no facts are set
forth in the statement there is no issue of fact to be determined.” (Mackie v. Dyer (1957) 154
Cal.App.2d 395, 399, italics added.)

Furthermore, even if detailed and verified allegations of fact have been made, it is settled law that
a WCJ is not subject to disqualification under section 641(f) if, prior to rendering a decision, the
WCJ expresses an opinion regarding a legal or factual issue but the petitioner fails to show that
this opinion is a fixed one that could not be changed upon the production of evidence and the
presentation of arguments at or after further hearing. (Taylor v. Industrial Acc. Com. (Thomas)
(1940) 38 Cal.App.2d 75, 79-80 [5 Cal.Comp.Cases 61].)> Additionally, even if the WCJ expresses
an unqualified opinion on the merits, the WCJ is not subject to disqualification under section 641(f)
if that opinion is “based upon the evidence then before [the WCJ] and upon the [WCJ’s] conception
of the law as applied to such evidence.” (/d.; cf. Kreling v. Superior Court (1944) 25 Cal.2d 305,
312 [“It is [a judge’s] duty to consider and pass upon the evidence produced before him, and when
the evidence is in conflict, to resolve that conflict in favor of the party whose evidence outweighs
that of the opposing party.”].)

Also, it is “well settled ... that the expressions of opinion uttered by a judge, in what he conceives
to be a discharge of his official duties, are not evidence of bias or prejudice” under section 641(g)
(Kreling, supra, 25 Cal.2d at pp. 310-311; accord: Mackie, supra, 154 Cal.App.2d at p. 400) and
that “[e]rroneous rulings against a litigant, even when numerous and continuous, form no ground
for a charge of bias or prejudice, especially when they are subject to review” (McEwen v.
Occidental Life Ins. Co. (1916) 172 Cal. 6, 11; accord: Mackie, supra, 154 Cal.App.2d at p. 400.)
Similarly, “when the state of mind of the trial judge appears to be adverse to one of the parties but
is based upon actual observance of the witnesses and the evidence given during the trial of an
action, it does not amount to that prejudice against a litigant which disqualifies” the judge under

3 Overruled on other grounds in Lumbermen’s Mut. Cas. Co. v. Industrial Acc. Com. (Cacozza) (1946) 29 Cal.2d 492,
499 [11 Cal.Comp.Cases 289].



section 641(g). (Kreling, supra, 25 Cal.2d at p. 312; see also Moulton Niguel Water Dist. v.
Colombo (2003) 111 Cal.App.4th 1210, 1219 [“When making a ruling, a judge interprets the
evidence, weighs credibility, and makes findings. In doing so, the judge necessarily makes and
expresses determinations in favor of and against parties. How could it be otherwise? We will not
hold that every statement a judge makes to explain his or her reasons for ruling against a party
constitutes evidence of judicial bias.”].)

Under no circumstances may a party’s unilateral and subjective perception of bias afford a basis
for disqualification. (Haas v. County of San Bernardino (2002) 27 Cal.4th 1017, 1034; Robbins v.
Sharp Healthcare (2006) 71 Cal.Comp.Cases 1291, 1310-1311 (Significant Panel Decision).)

Finally, WCAB Rule 10960 provides that when the WCJ and “the grounds for disqualification”
are known, a petition for disqualification “shall be filed not more than 10 days after service of
notice of hearing or after grounds for disqualification are known.”

Here, the petitions for disqualification do not set forth facts, declared under penalty of perjury, that
are sufficient to establish disqualification pursuant to Labor Code section 5311, WCAB Rule
10960, and Code of Civil Procedure section 641(f) and/or (g). Accordingly, we will deny the
petitions to the extent they seek to disqualify the WCJ.

Accordingly, we deny applicant’s petitions as petitions for reconsideration, removal and/or
disqualification.

For the foregoing reasons,

IT IS ORDERED that the Petitions for Reconsideration, Petitions for Removal, and Petitions for
Disqualification filed by applicant on July 27, 2022 are DENIED.
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