WORKERS’ COMPENSATION APPEALS BOARD
STATE OF CALIFORNIA

MARICELA GALLARDO, Applicant
Vs.

R&W INC.; TRAVELERS PROPERTY CASUALTY COMPANY OF AMERICA;
EMPLOYERS COMPENSATION INSURANCE COMPANY, Defendants

Adjudication Numbers: ADJ11125866; ADJ11125381
Los Angeles District Office

OPINION AND ORDER
DENYING PETITION FOR
REMOVAL

We have considered the allegations of the Petition for Removal and the contents of the
report of the workers’ compensation administrative law judge (WCJ) with respect thereto. Based
on our review of the record, and based upon the WCJ’s analysis of the merits of petitioner’s
arguments in the WCJ’s report, we will deny removal.

Removal is an extraordinary remedy rarely exercised by the Appeals Board. (Cortez v.
Workers” Comp. Appeals Bd. (2006) 136 Cal.App.4th 596, 599, fn. 5 [71 Cal.Comp.Cases 155];
Kleemann v. Workers’ Comp. Appeals Bd. (2005) 127 Cal.App.4th 274, 280, fn. 2 [70
Cal.Comp.Cases 133].) The Appeals Board will grant removal only if the petitioner shows that
substantial prejudice or irreparable harm will result if removal is not granted. (Cal. Code Regs.,
tit. 8, § 10955(a); see also Cortez, supra; Kleemann, supra.) Also, the petitioner must demonstrate
that reconsideration will not be an adequate remedy if a final decision adverse to the petitioner
ultimately issues. (Cal. Code Regs., tit. 8, § 10955(a).) Here, based upon the WCJ’s analysis of
the merits of petitioner’s arguments, we are not persuaded that substantial prejudice or irreparable
harm will result if removal is denied and/or that reconsideration will not be an adequate remedy if
the matter ultimately proceeds to a final decision adverse to petitioner.

As observed by the WCJ in his report, if a decision includes resolution of a “threshold”
issue, then it is a “final” decision, whether or not all issues are resolved or there is an ultimate

decision on the right to benefits. (4ldi v. Carr, McClellan, Ingersoll, Thompson & Horn (2006)



71 Cal.Comp.Cases 783, 784, fn. 2 (Appeals Board en banc).) Threshold issues include, but are
not limited to, the following: injury arising out of and in the course of employment, jurisdiction,
the existence of an employment relationship and statute of limitations issues. (See Capital
Builders Hardware, Inc. v. Workers” Comp. Appeals Bd. (Gaona) (2016) 5 Cal.App.5th 658, 662
[81 Cal.Comp.Cases 1122].) Failure to timely petition for reconsideration of a final decision bars
later challenge to the propriety of the decision before the WCAB or court of appeal. (See Lab.
Code, § 5904.) Alternatively, non-final decisions may later be challenged by a petition for
reconsideration once a final decision issues.

However, decisions of the Appeals Board “must be based on admitted evidence in the
record.” (Hamilton v. Lockheed Corporation (Hamilton) (2001) 66 Cal.Comp.Cases 473, 476
(Appeals Board en banc).) An adequate and complete record is necessary to understand the basis
for the WCJ’s decision and the WCIJ shall . . . make and file findings upon all facts involved in
the controversy[.]” (Lab. Code, § 5313; Hamilton, supra, at p. 476; Blackledge v. Bank of America,
ACE American Insurance Company (2010) 75 Cal.Comp.Cases 613, 621-622.) The WCJ’s
decision must “set[] forth clearly and concisely the reasons for the decision made on each issue,
and the evidence relied on,” so that “the parties, and the Board if reconsideration is sought, [can]
ascertain the basis for the decision[.] . . . For the opinion on decision to be meaningful, the WCJ
must refer with specificity to an adequate and completely developed record.” (Hamilton, supra, at
p. 476 (citing Evans v. Workmen’s Comp. Appeals Bd. (1968) 68 Cal. 2d 753, 755 [33
Cal.Comp.Cases 350]).) Decisions of the Appeals Board “must be based on admitted evidence in
the record.” (Hamilton v. Lockheed Corporation (Hamilton) (2001) 66 Cal.Comp.Cases 473, 476
(Appeals Board en banc).) An adequate and complete record is necessary to understand the basis
for the WCJ’s decision and the WCIJ shall . . . make and file findings upon all facts involved in
the controversy[.]” (Lab. Code, § 5313; Hamilton, supra, at p. 476; Blackledge v. Bank of America,
ACE American Insurance Company (2010) 75 Cal.Comp.Cases 613, 621-622.)

A stipulation is “‘An agreement between opposing counsel ... ordinarily entered into for
the purpose of avoiding delay, trouble, or expense in the conduct of the action,” (Ballentine, Law
Dict. (1930) p. 1235, col. 2) and serves ‘to obviate need for proof or to narrow range of litigable
issues’ (Black’s Law Dict. (6th ed. 1990) p. 1415, col. 1) in a legal proceeding.” (County of
Sacramento v. Workers’ Comp. Appeals Bd. (Weatherall) (2000) 77 Cal.App.4th 1114, 1118 [65
Cal.Comp.Cases 1].) Stipulations are binding on the parties. (Id., at p. 1121.)



Here, the minutes memorialize some discussion of threshold issues, and in his report, the
WCJ states that some of “findings” on the minutes may be construed as a determination as to those
issues. However, here, no record was created, and no evidence was submitted. Moreover, it is not
clear that the parties intended to stipulate to those determinations or to be bound by them, and the
notes could also be construed as commentary. The actual order issued by the WCJ was an order
taking the matter off calendar, a non-final order, and that is the order challenged by defendant in
its petition.

Accordingly, we deny defendant’s petition for removal in response to the order taking the

matter off calendar.



For the foregoing reasons,

IT IS ORDERED that the Petition for Removal is DENIED.

WORKERS’ COMPENSATION APPEALS BOARD

[s/ JOSE H. RAZO. COMMISSIONER

I CONCUR,

[s/ KATHERINE A. ZALEWSKI. CHAIR

[s/ MARGUERITE SWEENEY. COMMISSIONER

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA
OCTOBER 11, 2022

SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT
THEIR ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD.

MARICELA GALLARDO

THE CLAYTON PERRY LAW OFFICE FOR INJURED WORKERS
TOBIN LUCKS

WOOLFORD & ASSOCIATES

AS/ara

I certify that I affixed the official seal of

the Workers” Compensation Appeals

Board to this original decision on this date.
cs
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