
State of California
Office of Administrative Law

In re:
Department of Industrial Relations

Regulatory Action:

Title 8, California Code of Regulations

Adopt sections:
Amend sections: 16423
Repeal sections: 16450, 16451, 16452,

16453,16454,16455,
16460,16461,16462,
16463,16464

NOTICE OF APPROVAL OF EMERGENCY
REGULATORY ACTION

Government Code Sections 11346.1 and
11349.6

OAL File No. 2010-1028-01 E

This emergency rulemaking action repeals Articles 1 and 2 of Subchapter 4.5 of
Chapter 8 of Division 1 of the Title 8 of the California Code of Regulations and separate
references to that Subchapter so as to enable the sale of general obligation and lease
revenue bonds to finance public works projects.

OAL approves this emergency regulatory action pursuant to sections 11346.1 and
11349.6 of the Government Code.

This emergency regulatory action is effective on 11/4/2010 and will expire on 5/4/2011.
The Certificate of Compliance for this action is due no later than 5/3/2011.

Date: 11/4/2010

Original: John Duncan
Copy: John Cumming

v~~~
Dale P. Mentink
Senior Staff Counsel

For: SUSAN LAPSLEY
Director



STATE OF CAl.IFOHNIA--OFFICE OF ADMINL

NOTICE PUBLICATIO.
STD. 400 fREV. 01-09)

OAL FILE NOTICE FILE NUMBER

NUMBERS Z-

NOTICE

REGULAlOHY ACTION NUMBEH

For use by Office of Administrative Law (OAL) only
r,(, I r 0.".! I 1: P- ';
._V I ·.JC· I

REGULATIONS

For use by Secretary of State only

.," ~

AGENCY WITH RULEMAKING AUTHORITY

Department of Industrial Relations
========

AGENCY FILE NUMBEH (If any)

======.._._-,==========

2. REQUESTED PUBLICATION DATE

A. PUBLICATION OF NOTICE (Complete for publication in Notice Register)
TSOBJEcrC';O""'F"'NC'O"'T"'I"'C';oE-·-------------------r'-oT""IT'"L-;OEc;;(S~)----------FrRSTSECTION AFFECTED

'3. NOTICE TYP:;OE---------------,-14,.-.-A,..,G:-::E:-::N:-::C,.-Y:-::C:-::0~N':::T,.-A:::CT=P:::E:cRS:cO:cN-,------+"TE"'LrE"'p"'H"'O'N'rE"N"'U"M;nBrERn------+"F'AAVX'N"U"'M"'B"'EnR"(O"p"'ti"'o"'na'"I),.---------·-

[
-, Notice re Proposed D
~ Requlalorv Action Other
OAL USE ACTION ON PROPOSED NOTICE

ONLY D Approved as D Approved as
Submitted Modified D Disapproved!

Withdrawn

NOTICE REGISTER NUMBER PUBLICATION DATE

B. SUBMISSION OF REGULATIONS (Complete when submitting regulations)

la. SUBJECT OF REGULATION(S)

Fee-based Compliance Monitoring by DIR

2. SPECIFY CALIFORNIA CODE OF REGULAnONS TITLEIS) AND SECTIONIS) (Including title 26, If toxlcs related)

lb. ALL PREVIOUS RELATED OAL REGULATORY ACTION NUMBER(SJ

SECTION(S) AFFECTED
(List all section number(s)

individually. Attach
additional sheet if needed.)
TITLE(S)

8

ADOPT

AMEND

16423
REPEAL

16450,16451,16452,16453,16454,16455,16460, 16461, 16462, 16463, and 16464

3. TYPE OF FILING

D Regular Rulemaklng (Gov.
Code § 11346)

D Resubmittal of disapproved or
withdrawn nonemelgency
filing (Gov. Code §§ 11349.3,
11349.4)

~ Emergency (Gov. Code,
§11346.1 (b))

D Certificate of Compliance: The agency officer named
below certifies that this agency complied with the
provisions of Gov. Code §§11346.2-11347.3 either
before the emergency regulation was adopted or
within the time period required by statute.

D Resubmittal of disapproved or withdrawn
emergency filing (Gov. Code, § 11346.1)

D Emergency Readopt (Gov.
Code, §11346.1(h))

D File & Print

D Other (Specify) _

o
o

Changes Without Regulatory
Effect (Cal. Code Regs., title
1, §100j

Print Only

4. ALL BEGINNING AND ENDING DATES OF AVAILABILITY OF MODIFIED HEGULATIONS AND/OR MATERIAL ADDED TO THE RULEMAKING FILE ICal. Code negs. title I, §44 and Gov. Code '11347.11

Notice and materials required under Gov. Code section 11346.l(a) sent on October 21,2010
S. EFFECTIVE DATE OF CHANGES (Gov. Code, §§ 11343.4, 11346.I(d); Cal. Code negs" title I, '100)

D ~ 0 <IOOCh W'th t D EtrecliveEffective 30lh day after X Effective on filing wilh ::t' anges I au
tiling wilh Secretary of Slate Secretary of Slate Regulatory Errect other (Specify)

6. CHECK IF THESE REGULATIONS REQUIRE NOTICE TO. OR REVIEW. CONSULTATION. APPROVAL OR CONCURRENCE BY. ANOTHER AGENCY OR ENTITY

D Department of Finance (Form STD. 399) (SAM §6660) D Fair Political Practices Commission D State Fire Marshal

Other (Specify)

7. CONTACT PERSON

John Cumming I
TELEPHONE NUMBER

(415) 703-4265
FAX NUMBER (Optional)

(415) 703-4277
E·MAIL ADDRESS (Optional)

jcumming@dir.ca.gov

8. Icertify that the attached copy of the regulation(s) is a true and correct copy
of the regulation(s) identified on this form, that the information specified on this form
is true and correct, and that Iam the head of the agency taking this action,
or designee of the hea f-the agency, and am authorized to make this certification.

For use by Office of Administrative Law (OAL) only

ENDORSED APPROVED



Subchapter 4. Labor Compliance Programs

Article 1. Operation of Labor Compliance Program and Contracts Subject to
Labor Compliance Program Jurisdiction

* * *

§16423. Approved Labor Compliance Program Required by Statute.

(a) W11enever an Awarding Body is required by statute to enforce or contract to enforce a Labor

Compliance Program that contains or meets the requirements of Labor Code section 1771.5, the

Awarding Body must have its own program that has been approved by the Director pursuant to

section 16425 below, unless it either (l )fully contracts out its responsibilities and decision

making authority to a third party program that has been approved by the Director pursuant to

section 16426 below, or (2) has agreed to pay a fee to the Department of Industrial Relations for

monitoring and enforcement pursuant to Subchapter 4.5 below.

(b) The governing board of any Awarding Body that is required to enforce a Labor Compliance

Program under subpart (a) above shall make a written finding that the Awarding Body has

(1) established its own Labor Compliance Program in accordance with the requirements

of Labor Code Section 1771.5(b) and this subchapter; or

(2) has contracted with a third party that has been approved by the Director to operate a

Labor Compliance Program in accordance with the requirements of Labor Code Section

1771.5(b) and this subchapter~

(3) has entered into an agreement with the Labor Commissioner for monitoring and

enforcement pursuant to Subchapter 4.5 belo'vv.

Copies of the finding required by this subpart (b) together with (A) notice of whether or not the

Awarding Body intends to initiate and enforce its Labor Compliance Program e-i-tfler.-for (i) all

public works projects in which the Awarding Body pmiicipates or Oi) only those public ],.."orks

projects in which the Awarding Body participates that are subject to the notice, fees, and fee

waiver provisions of Article 1 of Subchapter 4.5 (beginning 'Nith section 16450) below, and,if

applicable, (B) notice of any contract or agreement with a third party to operate a Labor



Compliance Program shall be provided promptly to the Director and prior to certifying to any

other entity that the Awarding Body has complied with the statutory requirement to have a Labor

Compliance Program.

(c) For purposes of these regulations, an approved program refers to the entity that has applied

for and received approval by the Director based on a consideration of the factors in sections

16425, 16426, or 16427 below, and not to that entity's manual or methodology for conducting

labor compliance enforcement.

(d) Unless otherwise required by statute, an Awarding Body is not required to have separate

Labor Compliance Programs, and a third party Labor Compliance Program is not required to

have separate approvals from the Director for different types of projects or funding sources,

provided that (l) the Awarding Body has provided all notices required by subpart (b) above, (2)

the Labor Compliance Program has timely filed all reports required by this subchapter, and (3)

the Director has not otherwise limited the approved scope of operation for the Labor Compliance

Program.

(e) The limited exemption from payment of prevailing wages provided by Labor Code Section

1771.5(a) shall not apply unless the Awarding Body initiates and enforces a Labor Compliance

Program for all public works projects in which the Awarding Body participates.

(f) A list of statutes that require Awarding Bodies to have a Labor Compliance Program as a

condition of project authorization, project funding, or use of specified contracting authority shall

be maintained on the Department of Industrial Relations' website.

Authority cited: Section] 773.5, Labor Code. Reference: Section] 77] .5, Labor Code.

* * *
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Subchapter 4.5 Compliance l\1onitoring and Enforcement
by Department of Industrial Relations

Article 1. Notices, Fees, and Fee ~laivers.

§16450. A r BTfjl.<pP lca II '.

The regulations in this subchapter shall apply to all of the follmving:

(a) any public v/orks proj ect av~'arded on or after Aagust 1, 2010 that is funded in whole or in

part from any bond issued by the state to fund public works projects;

(b) any public VlOrlCS project that is subject to a statutory requirement to pay a fee to the

Depmiment of Industrial Relations for the monitoring and enforcement of prevailing 'Nage

requirements on that proj ect;

(c) any public works project that is subject to a statatory requirement to operate or enforce a

labor compliance program or to contract with a third party to operate or enforce a labeF

compliance program, and for which, in lieu of contracting "'lith another third party, the i\\varding

Body agrees to pay and the Labor Commissioner agrees to receive a fee for the monitoxing and

enforcement of prevailing wage requirements on that project; and

(d) all other public works projects undertaken by an AV/arding Body that has elected to comply

with the requirements of Labor Code Section 1771.55(a).

NOTE: Authority cited: Sections 54, 55, 1771.3, 1771.55 and 1773.5, Labor Code. Reference: Sections
17250.30 and 81704, Education Code; Section 6531, Government Code; Sections 1771.3, 1771.5,
1771.55, 1771.7, 1771.75, 1771.8, 1771.85, and 1771.9, Labor Code; and Sections 6804, 20133,20175.2,
20193,20209.7, 20688.6 and 20919.3, Public Contract Code.

§16451. Notice of Projects SUBject to-Fces.

(1) For any project funded in whole or in part from a bond issaed by the state to fund

public vlorks projects, the Awarding Body shall provide notice at the time it receives

Emergency Regu/ation(.~)Amending Text in Section J6423 and Deleting Regulations in
Subchapter 4.5 0/Chapter 8, Title 8, Calij'ornia Code a/Regulations [J 0-20- JOJ
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notice that the funding agency has awarded or released the funds, '.vhichever is later.

(2) For any other proj ect that is not subj ect to subpmi (1) above, the A'vvarding Body shall

provide notice at the time it a'Nards the design huild contract, ifusing design build

contracting authority, or at the time it awards the initial prime contract, ifusill:g any other

contracting authority.

(l\:) The date of the contract;

(B) The names and contact information for the parties to the contract;

(C) A brief description of the work to be performed;

(D) The precise location or locations 'vvhere the work '.vi11 be performoo;

(E) The estimated starting date of 'llork on the proj eet;

(F) The source or sources of any state issued public works bond fundiflg for the

project, and the amounts paid or estimated to be paid by each source of that

funding;

(0) The estimated total project costs, e)(clusive of amounts paid for land

acquisition; and

(H) The name, title, and contact information for the Awarding Body

representative who \vill be responsible for cauying out the Awarding Body's

obligations under this subchapter.

(4) In the case of an ongoing project for 'vvhich the Awarding Body is seeking to pay a fee

to the Department of Indllstrial Relations for monitoring and enforcement in lieu of

contracting with a third party for continued enforcement of a labor compliancB program,

the Awarding Body shall comply with the requirements of section 16453 below.

(b) The Director may provide for the submission of a single notice to comply \."ith the

requirements of Sllbpati (a) above and the notification requirements of Section 1773. J of the

Emergency Regulation(.\) Amending Text in Section 16423 and Deleting Regulations in
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E€j The Call for Bids, Design Bllild Request, and the contract or purchase order shal1 contain

ap.l3ropriate language conceming the requirements of Division 2, Part 7, Chapter 1 of the Lal3ef

Gede and shal1 also state that the project is subject to the requirements Gfthis sUBchapter,

including the obligation to furnish certified payroll records directly to the Labor Commissioner

in accordance with section 16461 below.

Ed) On each job site that is subject to compliance monitoring and enforcement by the Department

of Industrial Relations under this subchapter, the A'vvm"ding Body shall post or require the prime

contractor to post a Notice containing the follovAng language:

"This public works project is subject to monitoring and investigative activities by the
Compliance Monitoring Unit (CMU) of the Division of Labor Standards Enforcement,
Department of Industrial Relations, State of California. This Notice is intended to
provide information to all workers employed in the execution of the contract for public
work and to all contractors and other persons having access to the job site to enable the
CMU to ensure compliance "'lith and enforcement of prevailing wage laws on pllblic
works proj €lets-,

"The prevailing 'Nage laws require that all workers be paid at least the minimum hourly
wage as detel111ined by the Director of Industrial Relations for the specific classification
(or type of work) performed by workers on the project. These rates are listed on a
separate job site posting of minimlH11 prevailing rates reqaired to be maintained by the
plwlic entity which awarded the public works contract. Complaints concerning
nonpayment of the required minimum wage rates to '...,orkers on this project may be
filed 'iVith the CMU at any office of the Division of Labor Standards Enforcement
(DLSE).

Local Office Telephone Number:

"Complaints should be filed in v/riting immediately upon discovery of any violations of
the prevailing wage lav/s due to the short period of time following the completion of the
project that the CMU may take legal action against those responsible.

"Complaints should contain details about the violations alleged (for exmnple, "",rong
rate paid, not all homs paid, oveliime rate not paid for hours worked in excess of 8 per
day or 40 per week, etc) as 'Nell as the name of the employer, the public entity 'v'lhich
awm"ded the public 'v'lorks contract, and the location and nml1e of the proj-e€h

"For general infolmation concerning the prevailing wage lav/s and hovi to file a
complaint conceming any violation of these prevailing wage laws, you may contact any
DLSE office. Complaint forms moe also available at the Department of Industrial

Emergency Regulation(l) Amending Text in Section J6423 and Deleting Regulations in
Subchapter 4.5 of Chapter 8, Title 8, California Code o.fRegulations [10-20- J0]
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Relations website found at www.dir.ca.gov/dlse/PubhcWorks.html. ..

NOTE: Authority cited: Sections 1771.3, 1771.55 and 1773.5, Labor Code. Reference: Sections 17250.30
and 81704, Education Code; Section 6531, Government Code; Sections 1771.3, 1771.5, 1771.55, 1771.7,
1771.75, 1771.8, 1771.85, 1771.9, 1773.2, and 1773.3, Labor Code; and Sections 6804, 20133, 20175.2,
20193,20209.7, 20688.6, and 20919.3, Public Contract Code.

§16452. Fees for Compliance Monitoring and Enforcement by Department of
Industrial Relations.

(a) The fee for services under this subchapter shall be as follows:

(1) For any project subject to the requirements of this subchapter solely by reason ofthe

receipt of state issued bond funds, the fee shall be one fourth of one percent of the funds

released by the funding agency for the project;

(2) For any other project, the fee shall be equal to the greater of the following:

(A) one fourth of one percent of the proceeds of any state issued bond funds that

have been provided for the project, or

(B) one fourth of one percent of the total project costs.

(3) For purposes of this subchapter, the term "total project costs" shall include all costs

that are incident to the construction of a public \vorks proj ect, including but not limited to

financing, engineering, architecture, surveying, testing, legal, and construction

management expenses, but shall not include amounts paid for land acquisition.

(4) In the case of an ongoing project for which the AV/arding Body is seeking to pay a fee

to the Department of Industrial Relations for monitoring and enforcement in lieu of

contracting '(lith a third party for continued enforcement of a labor compliance program,

the Depmiment may agree to accept a lesser or pro rata fee, depending "lpon the projected

volume of monitoring and enforcement that remains to be done on the project.

(b) The fees required by this section shall be paid at the time the Awarding Body is required to

provide the notice specified in section 16451 (a) above and, if applicable, at the time of each

successive release of state issued bond funding from which an additional fee is due.

(c) For projects subject to the payment of a fee based on total project costs ..mder subparts (a)(2)

and (a)(3) of this section, the fee shall be calculated based on the total estimated costs as

Emergency Regulation(s) Amending Text in Section J6423 and Deleting Regulations in
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determined at the time the Awarding Body is required to provide notice under section

+64 51 (a)(2) above. This fee shall constitute the entire fee due for the proj ect and shall not be

subject to further augmentation or reduction except as follm,vs:

(1) The Department may require verification of items inc1'.1ded in the estimate and may

require the fee to be recalculated if the Awarding Body's estimate '>vas not based on total

proj ect costs as defined in subpart (a)(3) of this section or 'Nas otherwise inaccurate.

(2) Ifthe Awarding Body receives state issued bond funding that makes it subject to a fee

in excess of one quarter of one percent of the total project costs, the Awarding Body shall

pay the additional fee due IIp to the mmdmllm fee specified in subpart (a)(2) of this

section.

(3) lEthe Department receives duplicati'.re payments that cause the amounts paid to

exceed the maJ,imum fee due under subpart (a)(2) of this section, the Department shall

refund the excess amount.

(d) Fees collected pursuant to this section shall be deposited in the State Public \Vorks

Enforcement Fund and shall be ased only for the monitoring and enforcement of prevailing 'vvage

requirements on proj ects subj ect to the fee.

(e) The Director may enter into agreements with any agency that a'vvm"ds state bond funds for

Pllblic works projects for the purpose of receiving notice and direct paymeflt of the fee specified

in subpart (a)(1) or (a)(2)(A) above at the time the funds are released.

NOTE: Authority cited: Sections 54, 55, 1771.3, 1771.55 and 1773.5, Labor Code. Reference: Sections
17250.30 and 81704, Education Code; Section 6531, Government Code; Sections 1771.3,1771.5,
1771.55,1771.7,1771.75,1771.8,1771.85, and 1771.9, Labor Code; and Sections 6804, 20133,20175.2,
20193,20209.7, 20688.6, and 20919.3, Public Contract Code.

§16453. Voluntary Payment of Fees for Compliance Monitoring and Enfercement by
Department of Industrial Relations in Lieu of Enforcing Labor Compliance
Program.

(a) An A'.varding Body that is required by any e)cisting statute to operate or enforce a labor

compliance program or to contract with a third party to operate or enforce a labor compliance

program may reqaest the Labor Commissioner to provide the services specified in this

Emergency Regulation(s) Amending Text in Section J6423 and Deleting Regulations in
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subchapter in lieu of operating or enforcing its ovm labor compliance program or contracting

with another third party program for the labor compliance program services specified in

subchapter 4.

Eb) The fee for services provided pursuant to this section shall be determined in the manner

specified in section 16452 above, including any negotiated reduction, as authorized by subpart

Eaj(4) of section 16452.

Ec) Services shall be provided under th:i-s--se€-tion only by agreement, in ',.",riting, bet\veen the

l\\",arding Body and the Labor Commissioner. The Labor Commissioner may decline to enter

into an agreement '""here the available fee will not provide adequate funding or the Labor

Gommissioner lacks safficient staff or resources to provide the services contemplated by this

subchapter for the project in question.

Ed) Not'vVithstanding subpart Ec) of this section, for any proj ect that requires both the use of a

labor compliance program under Public Resources Code Section 75075 and the payment of a fee

for compliance monitoring and enforcement by the Department ander any other statute, the

Labor Commissioner shall enter into an agreement to provide these services upon the request of

an /'t'vvarding Body that agrees to pay a fee of no less than one quarter of one percent of the funds

provided from the Safe Drinking V'later, Water Quality and Supply, Flood Control, River and

Coastal Protection Bond Act of2006 [Proposition 84] in addition to the fee that is othenvise dae

under section 164 52Ea) above.

NOTE: Authority cited: Section 1773.5, Labor Code. Reference: Sections 17250.30 and 81704, Education
Code; Section 6531, Government Code; Sections 1771.3, 1771.5, 1771.7, and 1771.8, Labor Code;
Sections 6804, 20133, 20175.2, 20193, 20209.7, 20688.6, and 20919.3, Public Contract Code; and
Section 75075, Public Resources Code.

§16454. Payment of Fees for Compliance Monitoring and Enforcement by
Department of Industrial Relations by an Awarding Body that Elects to
Comply vlith the Requirements of Labor Code Section 1771.55(a).

An Awarding Body that elects to comply 'vVith the requirements of Labor Code Section

1771 .55Ea) for all public 'Norks projects that it andeliakes shall do all of the following:

Ea) Provide the notices required under section 16451 above.

Emergency RegulationM Amending Text in Section J6423 and Deleting Regulations in
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(b) Conduct a prejob conference before commencement of the work with contractors and

subcontractors listed in the bid or ..vho are required to be identified or prequalified in a Design

Ruild Contract. At the prejob conference applicable federal and state labor Im,v reqllirements

shall be dismIssed, and copies of sllggested reporting forms fumished. A checklist, sho'vving

\'/hich federal and state labor lavi requirements '""ere discllssed, shall be kept for each conference.

A checklist in the format of Appendix /\ (follmNing section 16421 in subchapter 4 of these

regulations) presumptively meets this requirement.

(c) Pay the fee prescriBed by section 16452 above.

NOTE: Authority cited: Sections 1771.3, 1771.55 and 1773.5, Labor Code. Reference: Sections 1771.3
and 1771.55, Labor Code.

§16455. Fee Waivers; Exemption from RequiJ'ements of this Subehapter.

(a) An Awarding Body that operates an approved Labor Compliance Program for all public

'.vorks projects in ..vhich the Awarding Body pm'ticipates shall not be subject to the fees, notices,

or compliance monitoring provisions of this subchapter, provided that it remains in compliance

with the requirements of subchapter 4 (sections 16421 through 16439) and continues to monitor

and enforce compliance on all of its projects, including projects that otherwise would be subject

to this subchapter.

(b) An AV/m-ding Body that operates an approved Labor Compliance Program only for those

fJublic works projects in ..vhiah the Awarding Body participates that are subject to this subchEl}'Jter

pursuant to subparts (a) or (b) of section 16450 above, shall be exempt from the fees due under

section 16452 above and shall not be subj ect to the compliance monitoring provisions of Article

2 of this subchapter (commencing ,,\lith section 16460), provided that (1) it has provided the

notices required by sections 16423(b) and 16451 above; (2) it remains in compliance with the

reqllirements of subchapter 4 (sections 16421 tlu-ough 16'139); and (3) it continues to monitor

and enforce compliance on all projects subject to this sl1bchapter.

(c) Not"\lithstanding subparts (a) and (b), an Awarding Body shall lose its exemption and be

subj ect to the fees and other requirements ofthis subchapter if it contracts with a third pm'ty to

initiate and enforce labor compliance programs on its projects. This s'.:lbpart shall not be

construed as preeluding the use of consultants under the following circumstances:-
Emergency Regulation(,,) Amending Text in Section J6423 and Deleting Regulations in
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(1) for legal representation or other licensed professional services that are directly related

to the operation of the labor compliance program and that requ-i-fe-t;.pecial expertise that is

not available among the Av,rarding Body's own employed staff;

(2) to augment employed staff in the performance of tasks required under section 16432

above, provided that the consultants exercise no discretionary authority on behalf of the

Awarding Body and are under the direct day to day control and supervision ofAv/arding

Body employees who are principally and primarily engaged in performing duties on

behalf of the labor compliance program;

(3) for the pur-pose of revie'.ving program operations or providing other assistmlce on a

purely advisory basis in \vhich the consultant has no authority to ac~ or withhold action

on behalf of the AViarding Body nor the aathority to compel, withhold, or delay any

action by the Awarding Bod-y;-er

(4) for any project or purpose tha~ '.vould not be subject to a fee under this subchapter or

require the use of an approved labor compliance progrmn lmdeI section 16423 above.

(d) l\on Awarding Body that is exempt from the requirements of this subchapter, as specified in

this section, shall be entitled to obtain or vlithhold the fees specified in section 16452 above for

the pllrpose of funding its ovm labor compliance monitoring and enforcement activities to the

extent authorized by any funding agency and any other applicable law.

(e) The fee waiver provided by this section shall apply alltoma~ically to any AVlarding Body

Labor Compliance Progrml1 that has been approved pursuant to sections 16425, 16426, or 16427

above and that has provided notice under section 16423(b) above with respect to whether it

intends to-tmforce or continae enforcing its Labor Compliance Program for all its public \vorks

projects or onl y those proj ects that are subject to a fee ander this subchapter. The Director shall

maintain a list of Awarding Body Labor Compliance Programs that are eJ(empt under either

subpart(a) or subpart(b) of this section ancl may post this list on the Department of Industrial

Relations' website.

NOTE: Authority cited: Sections 1771.3, 1771.55 and 1773.5, Labor Code. Reference: Sections 17250.30
and 81704, Education Code; Section 6531, Govermnent Code; Sections 1771.3, 1771.5, 1771.55,
1771.75, 1771.85, and 1771.9, Labor Code; and Sections 6804, 20133, 20175.2, 20193,20209.7,
20688.6, and 20919.3, Public Contract Code.

Emergency Regulation(.\) Amending Text in Section 16423 and Deleting Regulations in
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Article 2. Compliance 1\1onitoring by Labor Commissioner

§l-M(}\fO...---:lE~sS-1t;aa:flb>Hli:S1s hll'nllill€efln-t-t-eo>f-f-\:C:oioHffi'lHlpftllil-Barnnreee-e-J:11\vt'l{ton-nHit:eo-FnlJ'nH;g~Ul:ffIntHoit,

(a) For the purposes of carrying out the specific labor compliance monitoring and enforcement

responsibilities prescribed by Labor Code Section 1771.55 and the regulations in this Article, the

babor Commissioner shall establish a Compliance Monitoring Unit 'vvithin the Division of Labor

Standards Enforcement. The functions carried out by the Compliance Monitoring Unit shall be

in addition to and shall not limit or supplant the other public 'Norks investigation and

enforcement responsibilities and authority of the Labor Commissioner and the Division of Labor

Standards Enforcement under any other statute or regulation.

(b) Nothing in this subchapter shall be construed as (1) limiting the responsibilit), and authority

of an A,v/m-ding Body to take cognizance of prevailing wage violations under Labor Code

Section 1726 and take any appropriate action pursuant to and in accordance with that

responsibility and authority, or (2) precluding any other remedies othef\vise authorized by law to

remedy violations of Division 2, Part 7, Chapter 1 of the Labor Code.

(c) The failure of the Compliance Monitoring Unit, the Division of Labor 8tm1dards

Enforcement, or any other pmi of the Department of Industrial Relations to comply with any

requirement imposed by this subchapter shall not of itself constitute a defense to the failure to

pay prevailing 'Nages or to comply with m1Y other obligation imposed by Division 2, Part 7,

Chapter 1 of the Labor Code.

NOTE: Authority cited: Sections 54, 55, 1771.55 and 1773.5, Labor Code. Reference: Sections 1726,
1741,1771.2,1771.5,1771.55, and 1781, Labor Code.

§16461. Review of Puyroll Reeords and other Monitoring and Investigative A.etivities
of Complianee Monitoring Unit.

(a) The function of the Compliance Monitoring Unit is to ensure that public works contractors

perfolming work in the eKecution of a contract, on projects for which a fee is paid to the

Department of Industrial Relations, comply 'vVith the prevailing wage requirements found in the

Division 2, Pmi 7, Chapter 1 of the Labor Code. Among other things, this section is intended to
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(1) provide the Compliance Monitoring Unit, AwardiRg--BBdies, publi c works contractors, and

representatives of the Department of Industrial Relations and the Division of Labor Standm'ds

Enforcement with common terminology as they perform their respective roles in prevailing wage

compliance, and (2) set i='erth the 11-1flfl-ner in whieh the Compliance Monitoring Unit \vill eflSB-l=-e

compliance with and enforooment of prevailing wage lav/s on public 'Norks projects.

(b) Contractors and subcontractors shall keep accurate payroll records in accordance \\lith Labor

Code Section] 776, and such records shall be furnished to the Compliance Monitoring Unit at

tH-nes designated by the Awarding Body in the contract, which shall be at least monthly, or

wi-th-i-n ]0 days of any separate request by the Compliance Monitoring Unit. Payroll records shall

be furnished in a format prescribed by section] 640] of Title-8-0f the California Code of

Regulations, 'Nith use of the current version of DIR' s "Public \X/orks Payroll Reporting Form"

(A ] 13]) and "Statement of Employer Payments" (DLSE F0TI11 PW26) constituting

preslunptive compliance with this requirement, provided the forms are filled out accurately and

completely. In lieu of paper fonns, the Compliance Monitoring Unit may provide for and

require the electronic submission of certified payroll reports.

(c) Payroll records timely furnished by contractors and subcontractors in accordance with this

section shall be reviewed by the Compliance Monitoring Unit as promptly as practicable after

receipt thereof, but in no event more than 30 days after such receipt. "Revie',',''' for this purpose

means the inspection of the records furnished to determine whether (1) all appropriate data

elements identified in Labor Code Section] 776(a) have been reported; (2) certification fonns

have been completed and signed in compliance with Labor Code Section 1776(b); and (3) no less

than the correct prevailing wage rates have been reported as paid for each classification of labor

listed thereon.

(d) On a random basis and at such other times as it deems appropriate, the C0111pliance

Monitoring Unit may also confirm the accuracy of payroll reports. "Confirmation" for this

pllfpose means the corroboration of information in payroll reports through independent sources,

including wttho-ut limitation 'Norker inter\'ie','/s, examination of any time and pay records found

\vithin the definition of "Payroll Records" in section] 6000 of Title 8 oft11e California Code of

Regulations, direct verification of "Employer Payments" (as defined at section 16000 of Title 8

of the California Code of Regulations) tlu'ough third party recipients of those payments, or any
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other legal and reasonable method of cOlToboration. As part of its confirmation process, the

Compliance Monitoring Unit may require contractors and subcontractors to furnish for

inspection itemized statements prepared in accordance with Labor Code Section 226. The

Compliance Monitoring Unit may conduct random confirmation based on a recognized statistical

sampling of the records submitted.

(e) Representatives of the Compliance Monitoring Unit may condact in person inspection(s) at

the-s-i-te or sites at 'vv-h-i-ch the contract for pablic 'NorIe is being performed ("On Site Visits"). On

Site Visits may be undertaken randomly or as deemed necessary by the Compliance Monitoring

Unit. On Site Visits may inchJde visual inspection ofrequired job site notices, including hut not

limited to (1) the determination(s) of the Director ofIndustrial Relations of the prevailing wage

rate of per diem '.'lages required to be posted at each job site in compliance with Labor Code

Section 1773.2; (2) the Notice of pay days and time and place of payment required by Labor

Code Section 207; and (3) the form prescribed by section 16451 (d) above. On Site Visits may

also include inspections of records, inspections of the work site and observation ofworIe

activities, interviews of worIeers and others involved with the proj ect, and any other activities

deemed necessary by the Compliance Monitoring Unit to ensm-e compliance with prevailing

wage requirements. In accordance '"",ith Labor Code Section 90, the Compliance Monitoring

Unit shall have free access to any construction site or other place of labor and may obtain any

information or statistics pertaining to the lavlful dllties of the Labor Commissioner, including but

not limited to evidence of compliance with Labor Code Section 226 [itemized wage statements

for employees] and any other laws enforced by the Labor Commissioner.

(D An Audit shall be prepared by the Compliance Monitoring Unit upon determining that there

has been a violation of Division 2, Pmi 7; Chapter 1 of the Labor Code resulting in the

underpayment of wages. An "Audit" for this purpose means as a written summary reflecting

prevailing ',Nage deficiencies for each underpaid '..-vorIeer, and including any penalties to be

assessed under Labor Code Sections 1775 and 1813.

NOTE: Authority cited: Sections 54, 55, 1771.55 and] 773.5, Labor Code. Reference: Sections 90, 207,
226, ]77] .5, 1771.55, ]773.2, 1775, 1776, and 1813, Labor Code.

§16462. Complaints.
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(a) The Compliance Monitoring Unit shall accept complaints from workers or members of the

public alleging nonpa)qnent of the required minimum rates of pay to 'Norkers or other violations

of the prevailing wage laws on proj ects that are subj ect to this subchapter. Complaints shall be

filed in writing with the Division of Labor Standards Enforcement as soon as the alleged

violation is known, and the Division may provide for complaints to be filed electronically. A

complaint need not conform to any technical requirements as long as it contains sufficient

infonnation to identify the project, affected pmiies m1d dates, and desCl-ibes the subject matter of

the complaint in enough detail to enable the Division to commence an investigation into whether

a violation occun-ed.

(b) The Compliance Monitoring Unit shall notify the contractor and subcontractor of any non

compliance as soon as practicable where such notice may enable the contractor or subcontractor

to COHect the non compliance. This early notice may describe the nature of the violation only,

and it is not necessary that the notice include a full summary of any unpaid wages due.

NOTE: Authority cited: Sections 54, 55,1771.55 and 1773.5, Labor Code. Reference: Sections 1741,
1771.55, and 1775, Labor Code.

§16463. "'ithholding of Contract Payments "'hen Payroll Records are Delinquent or
Inadequate.

(a) II\Vithhold" means to cease payments by the A"'o'arding Body, or others "'o'ho pay on its behalf:

or agents, to the general contractor. \Vhere the violation is by a subcontractor, the general

contractor shall be notified of the nature of the violation m1d reference made to its rights under

Labor Code Section 1729.

(b) "Contracts. II EKcept as othen'o'ise provided by agreement, only contracts under a single master

contract, including a Design Build contract, or contracts entered into as stages of a single project,

may be the subject of withholding.

(c) IIDelinquent payroll records II means those not submitted on the date set in the contract.

Ed) IIInadequate payroll records" are anyone of the following:

E1) A record lacking any of the information required by Labor Code Section 1Tl-fr,

(2) A record ,,'{hich contains all of the reqaired information but is not certified, or is celiified by
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someone \vho is not an agent of the contractor or subcontractor;

(3) l\ record remaining unconected for one payroll period after the Labor Commissioner has

given the contractor or sclbcontractor notice of inaccmacies detected by audit or record review.

However, prompt correction '""ill stop any duty to withhold if such inaccuracies do not amount to

one (1) percent of the entire Certified Weekly Payroll in dollar value and do not affect more than

half the persons listed as workers employed on that Celiified \\leekly Payroll, as defined in

Labor Code Section 1776 and section 16401 of Title 8 of the California Code of Regulations.

(e) The Labor Commissioner may require the Awarding Body to withhold contract payments

when pa)q'oll records are delinquent or inadequate. The amount '.vithheld shall be limited to

those payments dae or estimated to be due to the contractor or subcontractor ';'/hose payroll

records are delinquent or inadequate, plus any additional amount that the Labor Commissioner

has reasonable cause to believe may be needed to cover a back wage and penalty assessment

against the contractor or subcontractor whose payroll records are delinquent or inadequate;

provided that a contractor shall be required in tum to cease all payments to a subcontractor

whose payroll records are delinquent or inadequate until the Labor Commissioner provides

notice that the subcontractor has cured the delinquency or deficiency.

(f) 'When contract payments are withheld under this section, the Labor Commissioner shall

provide the contractor and subcontractor, if applicable, with immediate written notice that

includes all of the following: (1) a statement that payments are being withheld due to delinquent

or inadequate pa)q'oll records, and that identifies what records m'e missing or states ,.vhy records

that have been sabmitted m'e deemed inadequate; (2) specifies what amounts the Ayvarding Body

has been directed to \vithhold; and (3) informs the contractor or subcontractor ofthe right to

request an expedited hem'ing to review the withholding of contract payments under Labor Cod€

Section 1742, limited to the issue of whether the records are delinqaent or inadequate or the

Labor COlmnissioner has exceeded his or her authority under this section.

(g) No contract payments shall be \vithheld solely on the basis of delinquent or inadeqaate

payroll records after the required records have been produced.

(11) In addition to withholding contract payments based on delinquent or inadequate payroll

records, penalties may be assessed under Labor Code Section 1776(g) for failure to timely
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comply "'lith a wriH'eIHeE]uest for certified payroll records.

(i) This section does not apply to the withholding of contract payments based upon the issaance

of a civil "'1age an4-penalty assessment v/hich finds a contractor liable for anpaid VIages or

penalties under Sections 1775, 1776(g), or 1813 of the Labor Code.

NOTE: Authority cited: Sections 1771.55 and 1773.5, Labor Code. Reference: Sections 1729, 1771.5,
1771.55, 1742, 1775, 1776, and 1813, Labor Code.

§16464. Issuancc of Civil "'age and Penalty l ...sscssment upon Dctermination that
Gentractor or Subcontractor has Violated Prevailing Wage Requirements.

If the Ce-mplianceMonitoring Unit determines that there has been any-viBlattoH.-of-Division 2,

Part 7, Chapter 1 o[the Labor Code, the Labor Commissioner shall issue and serve a Civil \Vage

and Penalty Assessment to the contractor or subcontractor or both, in accordance ,...... ith the

requirements of Labor Code Section 1741.

NOTE: Authority cited: Sections 1771.55 and 1773.5, Labor Code. Reference: Section 1741, Labor Code.
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