
STATE OF CALIFORNIA Arnold Scl~~larzenegger,  Goverr~ot 

DEPARTMENT OF INDUSTRIAL RELATIONS 
OFFICE OF THE DIRECTOR - LEGAL UNIT 
455 Golden Gaie Avenue, Ste. 9516 
San Francisco, CA 94102 

A&, 

 MAILlNG ADDRESS: 
P. 0. Bos 420603 

Tel: (415) 703-4240 
Fax: (415) 703-4277 

January '9, 2 00 8 

Peter 13, Weiner, Esq, 
Jon Welner, Esq. 
Paul, Haslings, Janofslty & Wallter LLP 
55 Secolid Street, 24"' Floor 
Sail Francisco, CA 941 05-3441 

Dawn C. Honeywell, Esq. 
Alesliire & Wylider, LLP 
1888 1 Von ICariiza~l Avenue, Suite 400 
Irviiie, CA 92612 

Re: Public Works Case No, 2007-004 
Carson Marletplace 
Carson Redevelopment AgeizcyICity of Carson 

Dear Messrs. Weiner and Weliier and Ms, Honeywell: 

Tliis constitutes tlze detenzlinatioii of tlie Director of Industrial Relations regarding coverage of tlie 
above-referenced project under California's prevailing wage laws and is made pursuant to 
Califolliia Code of Regulations, title 8, section 16001(a). Based on my review of the facts of this 
case and an analysis of tlie applicable law, it is lzzy detelmiiiatioli tliat tlie construction of Carsoiz 
Marltetplace (the "Project") is not a public walk subject to prevailing wage requirelneiits except as 
provided herein. 

Facts 

The Project is a nzixed-use coiiiniercial and residential developllient on two parcels of laiid in tlze 
City of Carson ("City"), One of tlie parcels, appproxiniately 157 acres in size ("Site"), was a 
iiiuiiici~~al la~idfill between 1959 and 1965. It was designated a hazardous site ill 1985 by tlze 
California Del~a~tmeiit of Health Seilrices (now tlie Depai-tniellt of Toxic Substalices Control 
("DTSC")), l i ~  Marc11 1988, DTSC issued a reiiiedial action order for tlie Site, 

A Final Remediati011 Action Plan ("RAP") dated October 1995 was approved by DTSC as part of a 
Conselit Decree entered in 1 996 against tlze tllen-owner of the Site, L. A,  MetroMall ("LAM"). Tlie 
Consent ,Decree imposed upoil LAM the obligatioli to reizzediate tlze Site in accordance wit11 tlze 
RAP and requires,that any purchaser of tlie Site assuliie this obligation, 

Tlie RAP requires tlie followiiig reilzedial actions: (1) illstallation of a landfill clay cap to colitaiii 
the waste and ililpacted soil; (2) extraction and treatmeat of landfill gas; and (3) extractioil and 
treatment of the colitamiziated groundwater, The RAP also provides for the long-tell11 operation 
and maintenailce ("O&M") of these reniedial measures. In addition, tlie RAP contailis additional 
liieasures related to tlie proposed developnzent, which "work ill colijunctioli witli tlie ... reiiledial 
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actions, to ~~rotec t  h~unnn 11ealtli a~icl llic cnvironn-mat," Tlae jsrolsoscd d ~ v ~ l o p ~ i ~ c ~ i t  at (he tinic 
contcmplatecl commercial/lighl industrinl use. T'lie additional rcmcclial mcasures illcl~tde a 
geomembrarie liner ~mtlcr 1 tile buildilig arca and R lnndlill gas extraction alicl lrealii~ent system f o ~ ~  
the builcli~lg arcas, 

I-Iopltins Real Bslate CSroul> ("I:Iopltins"), a Califorlain corporation, opened cscsow in March 2004 
lor the l~~ucl iase of elle Site from LAM, I-Iopltiiis assig~led the purclzase coakact to C ~ r s o n  
Msu:lcetplace, LLC  developer"), a De1awal.e li~llitecl liability company, as of D'ccember. 27, 2005, 
Developer finally accluireil the Site in Seplemlser 2006, 

l i ~  :December 2004,' Developer's contractor, Tetra Tech, sub~liitted lo DTSC ~~rogosecl "renieclial 
design refii~emen.l;s," The principal refi~iemeiit was to s~i.bsti Lute a geomembrane cap i11 place of 
tlie clay cap. 111 addition, imlsrovements were proposed to the landfill gas extraction ~ ~ ~ i c l  treatment 
system. 

On January 18, 2006, Developer subizlitted an alsplication to City for a Development hgreemenl 
('"DA") for eke Project, 

On Februaly 21, 2006, the City Council adopted Ordinance No. 06-1341 which, among other 
things, adopted the Specific Plan and "Conditions of Approval" as part of tlie set of land use 
regulations for the Project. One of the Colzditions is tliat the Specific Plan coxzfor~z~s to Mitigation 
M.easures tliat ~lzust be satisfied prior to tlze issuance of buildiilg permits for tlie Project, 

Tlze Mitigation Measures are found ia tlze Final Eizvirolu~~ental lizilsact Reporl; ("FER'), 
Mitigation Measures C-1 to C-16 require coizstr~lctioxi of cei-tain off-site street, ilztersectio~l and 
tr a fr .ic i~~zprovei~ie~zts (the "iizfrastructure improvel~zeizts"), The FEIR also provides that the 
rexlzedial work required by tlie RAP be comnlsleted as a conditioxz of proceediizg wit11 tlze 
constru.ction of t11e :Project. hi particular, it 1srovid.e~ that i~l~lsle~zzeiztatioz of tlze Project requires 
that DTSC approve refineme~zts to the RAP and oversee RN? constructioxz, Mitigation Measures 
D-1 to D-4 requ.ire Developer to provide docu~zientatiolz to City sliowiiig tlzat tlie remedial woflt 
required by tlze W lzas beell doize to the satisfaction of DTSC. The Specific Plan provides tlzat, 
"Tlze developnient slzall ... implement all applicable mitigation measures as set fort11 in 'tlie 
Project's Mitigation Monitoring aizd Reporting Proga~n,"  which i~lcludes Mitigation Meas~lres D- 
1 to D-4, 

011 Marc11 21, 2006, Developer and City entered into a DA pursuant to wliich Developer was 
granted development rights in consideratipa for Developer's "good faitli efforts to conzplete tlze 
developme~zt of t l~e Project." Tlze DA provides tlzat tlze Project will be const~z~cted with financial 
assistance from Carson Redevelopnzent Agency ("Agency") under the teinzs of an Owner 
Participation Agreement ("OPA"). 

The DA requires Developer to construct the infrastructure irnprovernenls and imposes time 
coxzstrai~its witliin which Developer must coninience and coniplete tlie reniedial worlc required by 
the RAP and tlie resideiitial and colzi~nercial ("vertical") development. Tlie remedial work is 
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deemed completed "upon Developer's receipt of all neccssal-y approvals and clearances from 
DTSC pennilting conslluction of the Project's vertical improvemcnts lo comn~clzcc," 

Dcveloper and Agency entcrcd into an OI'A on July 25, 2006. A slated purpose of the OPA is to 
provide for the remediati011 of tlie Site pursuant to the RAP and arnc~ldments tlrcrcto. In the OPA, 
Agency agrees to provide fillalrcial assistsince for the remediation of tlrc environmental 
co~~tamination (not including the O&M) and for construction of thc inli.astsucture improvements. 
The parties estiirlate the cost of the remediation work and infrastructure i~iiprovellielrts to be ,R 135 
n?illion. Of this, Agency has agseed to pay up to $1 I0  million - $90 m i l l i o ~ ~  of the estimated $1 15 
milliol~ cost of the relnediation work in cash and tax allocation boi~ds; and $20 inillion in 
Connnlunity Facility District ("CIJD") bonds for the infrastructure improvemcnts,' Dcveloper will 
fund the balance. The parties agree that Developer is to pay prevailing wages for the remediation 
work and for collstructiolr of the infrastructure improvemcnts. 

The Project othenvise is to be paid for entirely ffom private funds. 

Analysis 

Labor Code section 1720(a)(1)' in relevant part defines "public worksn to mean: "Constructioa, 
alteration, demolition, installation, or repair worlc done under colrtract and paid for in whole or in 
palt out of public funds , . . .") Section 1720(b)(l) provides tlrat "paid for in  whole or in part out of 
public funds" mcans ''tlle payiient of money or the equivalent of money by tlie statc or political 
subdivision directly to or on behalf of tlie public worlts contractor, subcontractor, os developer." 

T11e Project entails construction done u~rcler contract. There are tlxee sources of Agency financial 
assistance to Developer: cash fioin tax increment fimds not directly related to the Site, tax 
allocation bond proceeds, and CFD bond proceeds. The parties do llot dispute that each constitutes 
the payment of 111011cy by Agency to Dcveloper within the nlcaliing of section 1720(b)(l), 

Tlre question presented is whetller, 1.1otwithstanding Agency's paylieirts for tlie rclliediation ancl thc 
construction of the infrastructure i~rrprovclirelrts, tlie Project is nonetlreless exelript li.oiil prevailing 
wage requiremeilts under section 1720(c), Sectioil 1720(c)(2) provides: 

If the state or a political subdivisiol~ requires a privatc developer to perfor~l~ 
conslr~~ction, alteration, clemolition, installation, or repair worlc 011 a public work 
of improvement as a coirdilioir of regulatory a])proval of air otlicrwise private 
developme~~t project, and the state or political s~~bdivision colltributes no more 
money, or the e~u iva lmt  of nroncy, to the overall project Ulan is required to 

 '1n addition, the OPA achiowledges a pre-existing Cooperation Agreement between Agency and the State of 
Califos~lia, Department of Tr;~nsportation (Cal-Trans) in w11ich Cal-Trans is to ulldertalce and Agellcy is to pay. for 
coostruction of intercllahunge i~~l l~roven~cnts  to Araloil Roulcvard This work will proceed eve11 if the l'rojecl is not built 
and, therefore, is 1101 considered an eleilleilt of thc IJroject ibr purposes of this detel-~nination. ( ) 
2 All statutory refereaces are to t11c Labor Code uilless otherwise specified. 

3~ect ion 177lgenerally requires that prevailing wages be paid to workers e~lll~loyed on public works. 
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~ C ~ ~ Q ~ J I I  Illis ],ublic improve~~icnt work, RIICI the slatc or political sul~clivision 
i~iaiiitnins no propricliuy inlcrcsl in llic ovcrs~ll project, tllc11 only tlic public 
inll~rovcmcnt worlt sl~all tllereby bccome suljcct to Illis cllaptcr. 

As S~OWII ,  the rcrnedial work required by the J.UP ant1 the conslruclion o:I' the infrastsi~ctu~.~ 
improvcmenls we required by City as co~iditioi~s of i IS reg~11i~tory approvi~l of the Psoj ect, Agency 
~~aymei~ t s  will iiot cxceed tlie actual costs of that woFlcc. "rile l?roject is "sm otherwise ~lrivate 
developmei~l projec.1" in that it is a private devclol)nlcnt in all otllcr scspccts. Neither City nor 
Agel.lcy will 11zaiaa.lnin a proprietiuy interest in the overall :Project. 'Tl1e1-e is no cl~1estio1-1 lliat tlie 
infrastructure improvements ire "public woskl~s] of improvement" witllin tlle ~neaniiig or  section 
1720(c)(2). The issue is whether tlie remecliation also fillls into tllis category. 

Section 1720(c)(2) does not defiiie "p~lblic woslc of ili~provellielzt." Tlie ~~~vironmenta l  re~iiedial 
work servcs the public in that it protects against exposure f om hazardous wsts1:e and contaiiiiiiated 
groun.clwater. Moreover, the Legislature llas recog~zized. Ille l~ublic iiature of this type of work by 
autliorizing local gover~iiiieiits to establish community :facility tlistricts ~111des tlie Mello-Roos ~ c t "  
to finailce such work. Gov. Code $ 53313(oS5 As sucli, the remedial woslc is a public worlc o r  
il~zprovement for purposes of the section 1 720(c)(2) exeniption. 

Accordingly, the Project falls witliin the exexiiption provided by sectiolz1720(c)(2), a11d prevailing 
wages are recluifed only for the ren~edial woslc required by the RAP and constructiol~ of the 
iizfrastructure improve~iieiits. 

Finally, durillg tlle Departinelit's investigation, tlie question arose whetlzer prevailing wages are 
required :for the O&M required by l;he RN). Developer intencls to subclivide tlie Site into two lots: 
a Vertical Lot z~icl, a Re~iiediation Lot, tlie latter of' wl~icli will contail1 the reiiiediil systeiiis. Tlie 
Remediation Lot is .to be transferred to a Mutual Beme:fit Corjmsation ("MBC"), a Califor~iia 
private lion-prolit corporatioiz. The MBC will be iesponsible for tlie 0&M, wl~icli is to be paid for 
0u.t of CFD boiicl fulids. 

Section I771 provides that prevaili~zg wage obligations apply to "contracts let for i~iaiate~iai~ce 
wolk," which the Del~artiiie~~t's regulatiolzs define as work perforllied on "publicly ownecl or 
operated" facilities. Cal. Code Regs., tit. 8, 5 16000. As presently eiivisioned, tlie rei~~edial 
systeiizs wil.1 be privately owned and operated. Accordingly, tlie 0&M does not al~peas to fall 
witliin the definition of covered maintenance." 

4 Gov. Code QI 5331 1 el seq. 

"The Mello-Roos Act was cstablislicd to provide a method of financing certain "public facilities and services." Gov. 
Codc 5 5331 1.5. Gover~ul~ciit Codc section 53313(1) provides in relevant part that com~nuilily facility districts rnay be 
established to finance "ls]ervices with respect to reliioval 01 seinedial action foi tlie cleanup of ally liazardous 
substance released or tl~reatened to be released illto tlie c ~ i v i r o ~ u l ~ c ~ ~ t . "  

6~eveloper initially pl.oposed to aansfer the ReinediaGon Lot to a Public Benefit Corl)oration. The Del,art~~le~it takes 
no position and does not decide by this deter~nination whether that axangelllent would higger prevailing wage 
requirements. This deteriilillatioll applies to the facts as presented. Should the facts relatillg to the O&M os any other 
aspect of this Project chaage, the conclusiolls reached herein may be iaapplicable. 
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3 hope this deterl~~ination satisfactorily answers your inquiry, 

S ince~*ely, 

 

John C ,  Duncan 
Director 
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