
STATE OP CALIPORNlA A1.1701cl Sch~~arzenegger, Gove~.i~o~. 

DEIJPiRTMENT OF INDUSTRIAL RELATJ.ONS 

( ; 0PPlC.F OF7'1.E DIRECTOR 
455 Golden Gate A\jenuc, Tent11 Floor 
Sa~l F~.ancisco, CA 941 02 

Cllarla Curlis 
Labor Col11~2liance Offices 
CS & Associates, hlc. 
6077 Bristol Pa~lcway, Suite 250 
C~13ver City, CA 90230 

Re: Public Walks Case No. 2006-03 7 
Off-Ha~~ling of Contanliaated and Clea11 Soil 
Long Beacll Unified Scl~ool Dist~ict, Avalon Scl~ool 

Dear Ms. Curtis: 

Tllis constitutes the determination of the Disector of fi~d~~strial Relations regarding coverage of the 
above-referenced project under California's prevailing wage laws and is made pursuant to 
California Code of Regulations, title 8, section 16001(a). Based on my review of the facts of this 
case and an analysis of the applicable law, it is my determillatioil that the off-lza~lling of 

j contaminated soil f?om Avalon Scllool by truck and barge to various disposal locations is a p~lblic 
v,rork subject to prevailing wage requirements. Conversely, the off-l~a~llii~g of clean, 
uncontaminated soil is not a public work, 

Facts 

Apex Environniental Recovery, 21c. ("Contractor") entered into a contract wit11 tlie Long Beacl~ 
Unified Scl~ool District ("District") to excavate, transpoTt and dispose of soil from Avalon School, 
a grades IC througl~ 12 scl~ool, in the City of Avalon ("City"), Santa Catalina Island ("Islsu~d"). The 
contract describes the soil as "inlpacted" wit11 dioxin, lead and arsenic, and its ren~oval is necessary 
to reduce the pote~ltial of toxic exposure to students and faculty at the scl~ool. hl order to access 
tlie conta~iiinated soil, the contract also requires Col~tractor to te1nl2ormily relocate portable 
classroolns to a specified adjacent site, and to den~olish and renio-\le l~ardscape. Tlle colltract 
f~~rtller requires tlie den~olished hardscape to be ha~~led off-site to a specified location 011 Islancl 
v,;lzere it will be recycled by a third party for re-use. Once the excavatioll and disposal of the 
conta~~~inated soil is accomy~lished, the contract requires Colzh'actor to bacldill and colnl~act the 
excavated areas wit11 cleal soil. Finally, new concrete or asj~lzalt pads are to be const~ucted for tile 
portable classrooms, and the classroonls are to be re-installed wit11 the necessary fralling su1111ort 
aild co~uiection to utilities, 

Of tile 5,2 08 tolls of soil lia~~led fi-om Avaloll Scliool, 4,4 1 8 tons were conta~nilzated -\vi t11 a-senic 
I' - and classified as lion-l~azardous Class l3 soil under the Resource Consa-\~ation and R ~ C O V ~ I ~  Act 

1 (42 U.S. C. 8 690 1 el seq,) ("RCRA"). Co~ltractor disposed of this soil by el~gaging the sel-vices of 
- -- - ---- - ---- 

s~lbcolltracl haulers trtra~~sport it-by tluclc-fi-oni-tlie scl~ool-to City's Seag~zll Sa~~italion-Lalidfill, a- 
Class III disposal site located on Island. After disposal by the ha~~lers at the la~dfill ,  Ille soil was 
de-collta~ninated by lalidfill personnel so that it could be used as gound cover. Seagull Sanitation 
Landfill charged Contractos $20 per loll to accept tlis Class ID soil. 
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A11 additional aillo~lnt of soil, 590 tons, was classified as RCRA Class I l~azardous waste due to tlie 
presence of dioxin and lead colltaznilation. Contracto~ used a.licensed hazardous waste transpol-ter 
to tl*ansport this soil offIslalld to a Class I disposal facility. The soil, loaded into roll-offbins, was 
ha~lled by truck f 0111 the school to the Catalina Freight Line at the Avalo~i dock, From tl~ere, the 
bins were transpol-ted by bage  to Wilnlington, Califori~ia, ~ ~ l l e r e  they were ullloaded and ha~lled by 
truck to Clean Harbors in B~~ttoliwiUow, California, a private1 y-owned and penilitted la~~dfill  and 
Class I 1iaza1:dous waste disposal facility with t11e capacity to treat l~azardous n~aterial, After 
disposal by the haulers at Clean Harbors, the soil was convested by landfill persollllel to solid for111 
suitable for indefinite storage pursuant to federal regulations. Clean Harbors cl~arged Contractor a 
Kern County Hazardous Waste Fee of $91 per toll lo accept this Class I soil. 

Finally, another 200 tolls of clean, uncontaminated soil were lla~lled by truck and barge fi-om the 
scllool to the P~lente Hills Landfill in Los Angeles County and disposed of there at no charge to 
Colltractor for re-use by tlie landfill as ground cover. 

Discussion 

"Public woslcs" is defined by Labor Code section 1720(a)(l)' as "Construction, alteration, 
demolition, installation, or repair work done under contract and paid for in whole or ill part o~l t  of 
public funds . . . ." Section 1720.3 states: "For the limited purposes of Article 2 (colmnencing with 
section 1770)) 'pllblic works' also means the hauling of refuse fiom a public worlts site to an 
outside disposal location, with respect to contracts involving my state agency, including the 
Califo~nia State University and University of California, or any political subdi~7ision of the state." 

The requesting does not dispute that the on-site work involved ill the relocation of the 
portable classrooms, demolition and removal of the hardscape, the excavation, renloval and 
loading of the contaminated and clean soil, the baclcfilling and compacting of tlie exca~a.ted area 
with clean soil, the construction of the pads and re-installation of tlie portable classroolns 
constitutes a ''public worlcs" project subject to prevailing wage require~ne~its. Tlis worlc entails 
constnlction, de~nolition, installation, alteration and repair done under contract and paid for in 
wlzole or in part orrt of public funds within the  leaning of section 1720(a)(3). The only issue 
presented is whetlier the off-hauling of the contaninated and clean soil is also s~lbject to prevailiag 
wage requirenlents . 3 

Tlie requesting party argues that the off-hauling of the contan~iaated soil by barge and ts~lclc is not a 
public work under section 1720.3 f o ~  two reasons: First, the liazardous Class I: soil is not "ref~~se" 

' ~ l l  statutory references herein are to the Labos Code unless otl~elelwise indicated. 

2~~ & Associates administers District's Labor Conlpliance Program. 

"equestiug party requested a detesnination 01113l as to the coverage issue raised by the off-hauling of soil. To the 
extent the relocation of the classrooms or the removal of the den~olished hardscape involves any off-site work, such 

- - off+,ite-work-is ]lot addressed-hesein,-Therequesting-par~-~eprese~~ted-toDepast~~~e~~t s t a f f ~ l ~ a t ~ a l l ~ f _ t h e _ w o ~ ~ c ~  

illvolved in relocating the classroonls and removh~g the denlolisl~ed hardscape was treated as part ofthe public works 
project and, accordingljl, prevailing wages were paid for all worlc perfo~med under the contract except for the off- 
hauling of soil. 
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becaulse it was co~iverted illto solid foml at Gleam I-Iasbors in strict co~llbr1~1t~1ice with federal 
regt~latjons, wllicli do ]lot permit tlie disposal of hazardous waste as ordinary refuse; second, tlie 
Class soil is not "refuse" beca~ise it was de-conta~ninated for be~~eficial use as groxmd cover. 

The Depsu.tlne11t's longsla~iding construction of the tern1 "l?efilse" encollipasses "a~~ytlling cliscarcled 
01. rejected as useless 01. wort'liless; trash." Sce PW 99-059, Rot& 30 Asbeslos P@e Renzovnl 
Prqjecl, CaZfjo7*1zia Deqc~7.tl7ze7zt of T~mzhpo~lalio~7 (March 20, 2000), quoting Tlze Anierical~ 
Heritage Dictiona1-y of the English Language (New College Ed. 1979 at p. 1095). The Class I and 
Class JIl  conta~iiinatecl soil clearly falls within .tlie .defi-~zition of ref~lse as a tliilzg .that is discasdecl as 
worll~less, Tlie fact that Contractor was cl~arged a fee for .disposal of this soil is direct evidalce of 
its wortl~lessness. The soil is .being lla~iled fiom a public worlts site at the Avalon Scllool to 
outside disposal locations. Therefore, under the specific facts of this case, tlie off - l~a~~l i~ig  by tm.ck 
and barge of the Class I and Class Ill contan~inated soil froni Avalon Scl~ool falls within section 
1720.3's definition of "public worlts." 

Co~trary to requesting pa~ty's argument, the fact that the Class I soil was later collverted is 
Fnrelej~ait because at the time the soil was off-liauled, it setahled its character as hazardous waste. 
There is no factual or legal basis to consider hazardous waste to be anything other- than "refuse." It 
should be noted that the 590 tons of Class I soil was consisteiltly handled as liazardous waste from 

I 
/ the time it was excavated tluough its disposal at Clean Harbors, where Contractor was assessed a 

$91 per ton hazardous waste fee due to lead and dioxin contamination. The soil was ultinlately 
converted into a more benign form after. it was disposed of at Clean Harbors. As stated above, the 
fact that Clean Harbors collected a fee for disposal of the Class I soil strongly s~ipports the 
conclusioll that the soil was worthless under the definition set forth above. l'liis coliclusion is 
consistent wit11 Aozlte 30 Asbestos Pipe Removal P~oject, supm, wherein the off-lia~~lillg of 
hazardous waste in the form of asbestos pipe was found to be the hauling of refuse under sectioll 
1720.3. The fact that the removal and handling of the asbestos pipe was performed in comnplia~nce 
wit11 state and federal regulations was irrelevant lo the detenilinatio~~ whethe1 tlie l ia~~l ing satisfied 
tile elements of sectioll 1720.3, See also PW 200-036, Car.1~077 P~opertj) Site Leacl Afecled Soil 
Rerl~ovnl and Disposnl Prqjeci (May 31, 2000) wl~esein lead-contaminated soil was deeined to fall 
within the definition of "refuse" and its off-liauli~zg dete~illilied to be covered wosk mzde~ section 
1720.3. 

Regardi~lg tlie 4,418 tolls of conta~ilinated b~it non-l~azasdous Class ID soil, the requesting pa~-ty 
contellds that it is not "ref~ise" because it was treated at the lal~dfills and applied as gro~uld cover. 
Tlie Class Ill soil, tIioug.11 not colisidesed l~azasdous by tlie standards of R C M ,  was co~i ta~~~inated 
wit11 ssufficient levels of arsenic to justif}/ its relnoval as a way to liniit exposure to t11e fac~llty and 
st~~derlts at the scl~ool. The Class ID soil was off-l~a~lled to a landfill that cllarged Co~itractor a fee 
to accept it. As wit11 the Class I soil, the fact tliat the lalldfill collected a fee before it would accept 
the Class soil is evide~ice that this soil was wortldess. Conseque~ztly, the off-liaulil3.g of tlie 
Class soil. also sati,sfies the criteria set fort11 in sectiol~ 1720.3: It is "refuse" as tliat tell11 lias 

_b~ee~~_defilled ill precede~ltial public works coverage detelminations to meal woltliless; and i t  was 
-- - --- - -  - - 

l~auled from a public worlts site to all outside d~sposallocatlo~~. - - - - -- 
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In contrast, tlie Puelite Hills Landfill did not charge Contractor a fee to dej~osil 200 tons of clean, 
L~l lcol~~~l l l i l~~~ed soil, This soil was re-used by $11e landfill as ~I -OLI I I~  cover, The fact that no fee 
was collected by the laudfill is evidence that this clean soil, ulllilce the collta-i~linczted soil, was 
regarded as lmaving sofficient value or worth. In that sense, it cannot be regarded as 'Zehse" within 
the meaning of section 1720.3. This anillysis is coilsistent wit11 PW 200-078, Rosewood 
Ave~zwe/~iIZo~~g1z by Avenue Sewer I7zterceptor. Cily of Los Al~geles (August 6, 200 1 ) wl~erein the 
off-ha~llillg of clean soil, which was deposited at several landfills withoui cllarge to the coontractor 
and re-used as grou~~d cover, was deemed to not be the hauling of "refuse" ~111cl.e~ section 1720.3. 
As stated in Rosewood Ave7zzie, "Becaus.e the dirt excavated . . . is being p~ l t  to a useful purpose, 
i.e., fie covering of garbage at tlie landfill sites, it would not be considered r e f~~se  under these 
circ~~mstances, A fact that c1.early SLIPPO~~S this COIZC~LIS~O~I is that [c~lltl'actor] was not cllarged for 
drv~ping the dirt at the lmdfills." The same rationale applies here. 

summary, the off-bauling of Class I hazardous and Class non-hazardous contailiinated soil 
from Avalon School by truclc and barge, over land and sea, to the Seagull Sanitation Landfill and 
Clean Harbors constitutes the hauling of refuse from a p~~bl ic  walks site to o~ltside disposal 
locatiol~s and, therefore, is a public work subject to prevailing wage requirements ~ulder section 
1720.3. The off-hauling of the clean, uncontaminated soil to the Puente Hills Landfill is not a 
public work. 

I hopethis determination satisfactorily answers your inquiry. 

JpPl;m M. Rea 
8/A/cting Director // 


