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Rk: '' ~'ub , l ic  works Case No. 2.005-018 
. .. . . . 

. InstaIlation and Removal' ' of ~ern~orary Fencing and ' Power and , 

'Communications~acilities/Eastside High School ' ' . . . 

Ant'elope Valley ~hi.ori High School ~istxict 
. . 

De'ar Mk. 'Reed.: . . 
. : 

This .constitutes the determination of <he ~+&cto& 0.f 1ndust;ial 
Relations regarding 'coverage of the. abo~e;-ref ereoced .pro j ekt under 

. . Caiif bknba's prevailing wa,ge 1aw.s and i s .  made pursuant' to titile 8, 
~al.ifdrnia, 'code. of. Regulations, section 16001 (a) . B a s e d  .?La fny 

. . . &view ~f the facts of this case and' an arialysis. of the applicable 
law, it is my determination that the installation and . . .removal. of 

. , t emporiry fencing and '. .temporary .' p,ower' ' and, commuaicat~i:ans 
! i : .  
'. ., ..,. J 

. . facilities at the .~astside High, School .'const~ucti,on si,te' . . is . . public 
w.ork subject to .the payment of .prevailing wages :,' . . 

- 
' . . . 

. . 
on ~ectmber 26, 2004, the .Antelope 'valley ~nibn . High school' 
Distrikt ' (\~~khoo,l. ~istrict")' adveriised for bid. the first general. - , 

construction ,contract . . to . be awarded for Phase I coristructi6n of 
Eastside High, School, . a new public ; high sdhool In .. the .city of 
Larrcaster. On February.2;. 2005, school District awarded the $9.180 
.million contract. to Fedcon Gehhral Contractors; , Inc , : ( y!ontrackorn) ., The school construceion is,. belng paid for. with : . 
funds from the Sta.te School Facility Progrgm .ahd proceeds from the.:. ' 

sale of. id car^ gerjeral obligation bonds, As ' a. subcontra~tor bn 
. Phase I,' S '& ' S ~ent-a-'~?nce, Inc. d/b/a S .& S Construction. 
Services ( "~ubcontractor" ) . was xesponsi.ble for installation and 
removal of temporary perimeter. fencing.' and ternp~rary.,~ow&r and 
cornmunicatidns . Eaci1it:ies at the ' const,ruction. site .. and performed . 

this. work for ~ontrac.tor. dn a 'pux.ch.ase order .and invoicing baais. 
' 

s~bcobtractior sank 'fence .posts into the ground . arq3 erected a :six- . 
foot high temporary. chain link fence around the "pe.rirnetex of 'the , ., 
construction. site. '~ubcontrackor aI'so dug holes, sank poles. in.t.0. 
the. giround, 'and' ran overhead lines for the provision of electric . .  

. . 
power and telephone communications. to the .construction site; 
~ubcontractor'will remove the fencing and power and communicati6ns ' 

faciliti&s . . as the. progress:' of the .kchool' construction allows. The 
work performed by Subcontractor is . .the ' subject of ,this . . .  
determina~ion. 

. e 

* .  



. . . . . . . . 
, . . . ,  , . . .  I . 

, .Lett 'er t o  James 'Reed . . 
. . .  . .. ke: ~ab1ic:works 'Case No. 2 0 0 5 ~ 0 1 8  . . 

. . 

, . 
under Labor Code sec t ion  .3172,0,(a) (1) , a publ ic  work. is. -de.f ined '  i n  ' . 

p e r t i n e n t  : .par t  as: \ ' ~~ .ns t ruc tZon ,  ' a l t e r a t i o n ,  :. demolit ion,  
' 

. i n s t a l l a t i o n ,  o r  r e p a i r  work done: under  c o n t r a c t  a n d  paid f o r  i n  
. . whole  o r  i n  p a r t  ou t  of . p u b l i c  f u n d s  ... ... . For purposes .of t h i s  . . , 

paragraph,.  iconstruction'  i n c l u d e s  work performed dur ing  . t h e  
d e s i g n .  a,nd . preco&stcuction phases o f :  construct ion .;. ' ; "' Section . 
1772' s t a t e s  : ?workers 61nployed b y  cont rac tors  o r  subcontra&tors  i n  . 
the '  'execution . of any. contract  f o r  Qublic. work. . a re  deemed t,o be 
'employed upon pub l i c  .work.." Sect ions  1 7 7 1  and ,1774  have similai :  

. requirements. . , . .  . . . 
. . . , 

The .p,ar<ies d 6 ' n o t  d i sp i t e '  t h a t  t h e  schooL cons t ruc t ion  i t s e l f  i s  
a pub l i c  .work requir ing '  t he  payment of. p r eva i l i ng  wages. The work ., 
perfirmed by:~ubcont rac tor  i s  work done under cont rac t  i n  t h e f o r m  . ._ 
o f .  purchase or:der.s' and invoices and paid  for.  i n  whole. o r  i n  p a r t  ; 
out  of public funds. , . The i s s u e . .  presented here .' i s  whether ... the.  . 

, . . ' , ' i n ~ t a l i a t i o n  .and; removal, of temporary fencing and temporary power . . 
, . .. 

. . , . i . , , . .  . . 
and . coi-tununications f , a c i l i t i e s  f a l l s  .wi thin  orie o r .  more . of - t h e  

.:. . ..:. 
. I  . , types of covered work eniunerated. i n  s e c t i o n  I 7 2 0  (a) (1) or is , 

... . 
. .. 

. . otherwise  sub,ject t o  -prevai . l ing . . wage requirements under s ec t ions  . . 
' . 1771,  :1'772, or ,2774. . . . . . 

. . . . . . 
Sect ion 1720(a) (1) wqs.'mend&d i n  ..2000 t o  expand t h e  . d e f i n i t i o n  . of 
a publ ic  work t o  include work - performed during: the 

" p r e c o n s t r ~ c t i o n  ' phases o f  construction" ( S t a t s  2000, . Chap. . 881.. 
.. . . (.SB 199.9); sect ion: .  1, . e f f . ec t ive  January 1,' 2001) .. Section 

. .  . 1720 (a)  (1) , was amended again i n  '2.001 to '  include.  Y n s t a l l a t i o n "  ' 
' . wi th in  t he .  d e f i n i t i o n  o f '  3 public..w.ork (St 'ats 2001, .Chap. '93.8 '(SB 

. 975) , s e c t i o n  2,'. e f f ec t ive  January 1,. 2002) : These amendments ' ' '  . 
. .  leave no doubt ' thak the  work . performed ' b y  Subcontractor i n  

e r ec t ing  t,he . fencing . '  and t h e  power' and c o ~ u n i c a t i o n s  fae .Ll i t i es  
. . .. a t  the school construct ion s i te  . fa l ls  wi thin  ' the type ,of. covered: , . 

work contemplated by s e c t i o n  1720 ( a )  (1) . T o  the. exten t  t h i s  work . 

. ' i s  seen a s  pa r t  ' of t h e  .preconstruct ion a c t i v i t i e s ,  it cons t i tu t , es  
'work performed during the  design and preconstruct ion phases of 

construction." ' T o .  t h e  extent  . t ~ i s '  work i s  . 'seen . a s  p a r t  of'.  the  . . 
construct ion a c t i v i t i e s , ;  . bui lding a .fence .and power and 
communications f a c i l i t i e s  .' c o n s t i t u t e s  " c o n s t k ~ c t i o n .  " It a lso  . . . ' 

c o n s t i t u t e s  'x ins ta l la t ion"  ' because ' t h e  . , fencing and - power ' and 
communications f a c i l i t i e s  a r e  a f f ixed  ' t o  .the" praper ty  through t h e  , . . . . . 
securihg o$ the  pq le s  t o  the.ground:' i n  dug-out 'ho'les; . . 

. . 
. 

. . A s  t o  t h e  removal ,of the  fencing and. t h e  power and communications :. . ,  

. .. f a c i l i - t i e s ,  t h i s .  .work cons t i t u t e s  "de'moLition; " which. is defined. 
a s  t he  tea r ing  down of t h a t  which has been. previously  constructed.  . . 

l ~ l l  statutory ref 0rences'; are .  t o  t h a  Ca l i fo rn ia  Zabor code, -less otherwise 
. . ' indicated.' 

. . . . 
. . . . '  
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See. Priest v. ~ i u s i n ~  ~uth0ri.t~ df the! . C i t y  of oxnard (1,969). 275 
C a l  ;App. 2d 7 5 1 ,  756. The ,removal of t h e  . fencing and 'power and 
c o ~ u n i c a t i o n s  f a c i l i t i e s  i s  . a l so  ' s u b j e c t  t b  p r e v a i l i n g  wage 
requirements undei s e c t i o n s  177.1, 1772,' 'and 1774 a s  i t  i s  being'  
performed a s  p a r t  of t h e  construction p~ocess. . ,  ' '. . '  

. . . .. . . . . . . 
~on~ractor argues.  that ~ubco .n t rac tor ' s  work i s  not  a p u b l i c  work 
because it does not . contribute a c a p i t a l  improvement t o  School 
D i s t r i c t  .' whether t h e  temporary f e k i n g :  and temporary .power ' and  
communications f a c i l i t i e s  .amount t o  separate  cap l f  a 1  improvements 
i s  not a fac tor  i n  ' t h i s  determination. I f  t h e  work m e e t s  t h e  t h r e e  

, elements of a publ ic  .work under s ec t ion  ,1720 ('a). (1) or' i s  otherwise 
s u b j e c t  t o ' p r e v a i l i n g  wage requiremefits under sect ions:1771,  1772; 
or . . 1774, t he  payment of preva1ling.wages 2s required:  

. . 

T h e s e  coriclusions are fur ther  subported by p a s t  p r eceden t i a l  
determinations..  I n  PW 99-012, C a l t r a n s ,  . San bieg6 Border P&t.z-01 
and .chlifornia Highway ~ a t q o i  ~ a c i l i t y ,  Installation of Fea.cihg, 
National Fen'ce (September 23, 1989)  , , .the e r ec t ion .  o f .  .a temporary 
fence around a .  ~ a r d e r  Patrol  and calif orn ia  ~ i g h w a y  P a t r o l .  
f a ,c i l i ty  : r e c o n s t r u c t i o ~  s i t e  was found t o  be work covered under 
former section 1720 (a)  a s  Pconstruction" and ' w o r k  done in '  
ex.e.cution of ' a contract f o r  .public .work :of r.econstru,ction under 
s e c t i o n  1792:In PW 94-002, Corncast, Inc :  Contract w i t h  City of 

L p s  Angeles ( J u l y  21, 1995) ,  t h e  i n s t a l l a t i o n  of te lephone cables 
and wiring'.. was ' found .' t o  be ' within. the  'meaning of  '"construction" 
under. former sec t ion  1720'(a) . Accordingly, ' Subcontractorr  s. work, of 
irista ' l l ing. and removing temporary fenc ing  and .teinporary power' and 
comun ica t~ons  nfaciliti.es i s  p u b l i c .  ,work f o r  which p reya i l i ng  
wages are, required t o  'be paid. . . . .  . 

, . . . . . 
. . 

I hope t h i s  . . 'de&rminatign s a t i s , f a c t o r i l y  answers inquiry .  
. . 


