STATE OF CALIFORNIA - Arnold Schwarzenegger, Governor

DEPARTMENT OF INDUSTRIAL RELATIONS
OFFICE OF THE DIRECTOR _

455 Golden Gate Avenue, Tenth Floor

San Francisco, CA 94102

(415) 703-5050

To All Interested Parties:

Re: Public Works Case Nos. 2004- 023 and 2003-046
Richmond-San Rafael Bridge/Benicia-Martinez Bridge/San Francisco-Oakland Bay
Bridge - California Department of Transportation; West Mission Bay Drive Bridge
Retrofit Project - City of San Diego

By order of the Alameda County Superior Court in Internaz‘zonal Organzzatzon of Masters Mates,
and Pilots v. Rea, et al., Case No. RG 06256337:

“Portions of Acting Director John M. Rea’s January 23, 2006, determination re Public Works Case

No. 2004-023, Prevailing Wage Rates Richmond-San Rafael Bridge/Benicia-Martinez Bridge/San

- Francisco- Oakland Bay Bridge, California Department of Transportation and July 31, 2006,

Decision on Administrative Appeal re Public Works Case No. 2004-023, Richmond-San Rafael
Bridge/Benicia-Martinez Bridge/San Francisco-Oakland Bay Bridge, have been ordered rescinded
and declared invalid. The following revised Determination and/or Decision on Administrative
Appeal comply with the Court’s order and replace any and all prior versions of the Determ1nat1on
and/or Decision on Administrative Appeal.”
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* RE: PUBLICQ wom:s CASE NO. 2004~0233 :
* RLCHNOND - 22N mam sntnenfnmzcm-mwmm ER:BGE/
‘ gAN chmsconamm BM BRIDEE -
’ PU'.BT.:IG WORES CAsE NO. 2003 046 )
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I . INTRODUC’S.‘IOH

The general igsues px'esented Fox decis:wn in thn.a :

B .
’

appealarc_eg. |
< {L) Thé 'scopé of publ-ic' wc:rka cﬁveré.gé of mai:aria:l.

’ hauling by towboar. operators speciflct to geveral cal :Lforma

bridgs projetts; and

REDACTED

Thia bec:ision on - Appaa:!. { “Decision") . affirfna' the
Determma.tion ag fo bot.h of these issues, -On:t;gr a::guments ) o

not addressed :m the Determ:.nation are discusaeci he::‘e:r.n.




L pmj eck ..

. -'i,'nﬁxmvaur yncws‘amv'ﬁkoczngggg HISTORY
'I'ha 1engthy factual ﬁtatement dn th.e Determinatian ig.
incorpcrated herein by n:eference and supplemented wn,th bhe

followmg procedural history pertaining. to th:.s appeal.

on Janua::y 2%, 2006, thé. Aating D:Lre.ctor (“Direm:c::r”)

~of DIR John M. Raa,. mssued the netemmatn.on, whiah held

that on-‘naul tawboat work on aix Bay Arda bridge projaats

‘Retroflt Praject b:.d by' tha' C‘J.ty c:f San Diego {*‘ﬁ:,t;y") ig

publ:s.c work under the followmg uimumstances.

{1) Whén t:he matariala hauled by the towboat opm"ators

' are fn."om & faail;ty dadmatea to the publ:i.v.‘: work.s pro: eot;

'and/or, " ' R o

(2) When the' towboat operators angage in izhe :l.xm\ediate

n.nccrporatimn of the hauled matemal ﬂ_nta the public works

REDACTED

Purauantz ‘to caliﬂam:.a Code of Regulatmns.- title 8

1

: bid by t.he‘ cali.famia Department cr.e Transportation :

' {“calTrans” ) and on the West: Missa.on Bay Drive Bridge _

(%8 COR § 18002. 5% , section 15002 5, on Februaxy 22, 2005, '

gal
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. interested party Resooiztion of Engmeering cf:mst:cuctian

Employers { “AECE”) filed an adm:l.nd.strative appeal of the

Direc':tcar’ & Deteriinstion and supplemented t:hat a.ppeal on

-May 17, zoos.i . Qn Maruh 3. zoos, and Maxch 17, 2008,

Uinterested partiles . gineering and U’tilmty c:mtractors
Mﬂoaiati@gﬂ '_ {*BUCAT) and Callfarm.a Dump Truck wa;xers
Agao.ciaitipim (“CDTOAT), . -_reapecvtively, f:\.lad - -afad.i:tionﬂ
administxativa app;szals on Maxch 3, zdae 'im'xereél:ed party

" Tesmsters Heawvy H:Lghway and Construction Cc:mmittee for

Nort:ha::n C!allfamia { “Teamaters") fn.led A naticse stating.

“that it wcxuld oppose the ac‘tmmstra.twe appea.la and 2iled

v'such oppusition on April 1‘7,, 2006, with a aupplemental

fa.lj.ng on May 19,. -;aoqs. Thé construdtion Ma‘cer:.als .'

 Associstion of, ‘Califorila (*OVAC") and the Bay counties
_ Dbump’ Trudk Associa.twn ( “BCDTA”) f:i.:!.ed responses in Bupport
"Qf AECR & appeal on April 1%'5 2006. Lemors Trangportation,
InG., dba ‘Royal Trucking, filed an appeai Aped] 17, 2006,
'W:Lth a supplemental filing on, May :L'?, 2006, Cal'.t'z-ang -and

the International Qrgaﬁizatmn oF Masters, Mai:es and

Pilots, .‘Qac;fic Marit:i.me Region (MIMER? ) alao filed appeals

Ton BApril 17, 2006. 'The state Bua,lding and Construction

Trades c:aunml of . Ca.leornia and the Joznt Couna:.l of

Teamsters,~ Locel No, 42 and Local h}‘o. 87 filed respOnaes on

*&.‘aah of the pa:r:tﬂ,aipanta in this adminiatrahive appeal in
conaidared an “isterepted party? as dofined by B CCR meation 16000. °
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' Apr:,l 24, 2006.. F:.nally, tha Assomahed Generai ﬂonf:ractors .
af Cal:.fornia (“AGG") f:.led an appaal Apr:.l 25, 2006. .

, '. ' The overwhelming “bulk 'of théase appaals CONDELH . tha

.publia viords doverage hglgiing .in the D;termina&ion.
REDACTED

ST, DISCUSHTON

. [

LA, mmc: WORKS covmmas oF :cowzozs;.r HAULING.. -

l.' ‘rawboat Haul:.ng Is.Public Work When The Matemals
Ares Hauled .To The. Public . Works Site ‘From . An
Adjacent ' Dedicated Site And/Or. When' The Haulers

Jacorporats The Mata:::.als Into Tha Public  Worka !
Sige; . .

Thé gravamen of. the appeals imrc:olves disagraement with
tha Director’s m{:erp:cetatwn of sedtmns 17'?:1., 1772, ':!.7'74‘ _— -
and. the, 0.G. .Sansone V.. Dept, of Traqsportatiom {3976) 58
Cai :A'pp'v 3;1 '-4;34. ’ {“S'ai:sane”}’ '.dausiaion, wpon whieh the
Det;ezmination in based a8 well ag the appli\‘;‘ab:.l:.ty of the'
fedsral Dav:.s Bacon -Act - (“DBA"} » regulatdons and aeaiaions o

pert:a,imng to public: works ooverage af ‘hauling‘ "

REDACTED

' "dansone s the ouly publiched California cpinion applying the
WEWE te hauling -work perforwed . in ‘conneckion with a publiq works

_prajeut.. ) ) L
S .89y
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On ope aide of 'tine, digpute iz .the" argumént urglng the

Dirsctor to read Sdnsone ‘ag reqﬁiﬁ:ing that prevalling wages

be paid for all haulihé of materials omto & publis vorks

gite 'an‘d "withéut ragard to the hauler!s activity on the

site. For the reasona alraady sei‘. ferth in detall 3n the

| Determination, the pomtion that the Cfalifomia Prarvailmg
VWsge Law (_“C?WL"‘), anc‘i, Sansene require the payment of

prevailing '_wageé for any hepling work ‘onto a public works

pro;lect ig -rejentsd. As the Détezithination wakes clear, *

'Sazzscne standa for " the - propoaltmn that prevmla.ng wagas
_ are ta be pan.d For hauling to a publm w«:rka s:Lte based on

.the indwidual worker' “funatien” (whebher the hauling ig

mmediate :mcarporation :Lnto the mite oﬁ the materials

: hauled} ‘s - nc.t based on “statua" (by whom ’c.he hauler is

v R

. emplcyed)

011 tha other si&e of the dispute ara the a.::gumanta

.that the Dire::tor “should interpret the Sansone op::.m.on

narmwly and c:ondlude there i no requmreme.nt: to pay

prevailmg wages :Ec:r: immediate mcor;poratmn wcrk. par:ﬁormed
by haulers Qn the mite cf a publs,c. work. ‘I‘he Direc!tcr is

u:rged o adopt: the. standards cslaimed tc bhe derived From the

.cu.rrent fe.deral interpretati:m of the DBA, which a::'a

 claimed to 1imt the apphca,tion cf the t:.'PfWin onlY to

'from a, dadwated site or.the hailer is invalv’ed in the’ '

894



!

'si.t:e aeﬂ up to se:rve the public works project excluaiveiy,

‘o nesrly exclusively. fubiect to aertain quebtions, the.

. 'pax:tiee; agree thai: Sangona, DBA requ:.rrements (29 QFR §
5.2 (i)'(l) (1) 4 and pas’c DIR publia worka ocnverage

determinations requmre the payment of preva.:.l :Lng wagea to
' .wo'a:*k:ez:.s haulihg waterials hetween & gite’ &ed:{.ca‘ced to the

Cprimary puhlfi.ca works mite ano_:'i" the ‘primary, public works

gite.

There are two principal isguves posed. The firmk is

whether \‘.i"mmediate inﬂorparators'* are ‘antitied— o

preva:.l:.ng Wagas a.nd what “mmediate ;l,morpération" Tnegns

'. hauléz:s tran%parting- material frbm a de&iéatéd 'faai-lity' or .'.

in . this context :I‘ha saamd iasue is whather the dedicated ° T

' aite. must e’ adj acent to the, primary public! wc;::ks s:.t:e and,
| 4iE mo, what “ad:jacent” tieans o pu::poaes of the C:PWL.,

W:Lth regard to  the entmtlemnt of “immacl:.ate
mcorpoxatcsrs" to prevailing wages, severs.l parties argue
that sanscme does not: requ:ra tha payrment of p:v:-eva.:i.l :mg

.‘wagea to, trucke:cs who delwar materials to a. publia warka

gite and then ezngage :Ln thelir ‘imed.iate ineomporat;on inka, '

& - public works project. They argue that ‘the basis in -

.Sans:bne referenced in the Diractar’a holding is were dicts

. ‘229 GFR'S F.z{3) (L) {iv)) semtes: Nrranspw:tation bepween ‘the site
of the work within the meaning of pavadeaph (1) (1). of thie seation and

b faciliry which is dedicated t¢ the.copstrudtion of the building or

work ang deemed a part of the site of the work wii-.h:!.n the m:an:l.ng; of
paragraph (1) {2} »f thie section . .7 .

&
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beca.use t.he two haulez:a, Wright and Heck, did e’ :.mmedmte-

. :.ncorporatmn themselves, t:herefoz:a, the c:ourt'a da.acussicm-
of Green 1) ::Jfohes (1964) 237 Wn.s.zd 551, - 128 N-.jW,.Ed 1
. (“ereen’) . and ite stateméﬁté'. ragarding inmediate
:anorporation in. Sansone are unnecegsary ta the lmldmg in |
Sar.zaone and should not’ be .ﬁc:llowe& ‘ . . , :

Thisg’ pos:ntmn, howavar, . ignores the facts t.hat Sansone
sa:i.d it 'wag addressmg. '.rhe plaintiffs in the case, 0.G.
ISansana C:ompany and Rob@rt B, Fulton (:ompany, were jmn‘c.
ven‘turers who aubcontracted thlrty-thm‘ee perr:em: (33%) of
?‘p&}" i.i:gm 18" tc:» L.‘D. Ifelsom,- :I:m_s_.. Thig partion qf p'ay item
18. a:cequirea ‘tha “incs;rporatid.n"’ of 128,000 ‘cubic yards of -
cla.ss 3 aggregate into the proj: ect by “laadmg, pla.:c.in:g and
gompaeting of t:hs mate.r:l,al " Two cﬂ:hex subcantractors,

' Wright "and ‘Hedk, "wexe hiZed fo perfor:m ﬁorty-ane percent _‘ '
{41%) of the Eubcontracted wc:rk, Wh:!.tilh :anluded haulmg '

. only. Sansone locked to c;xeen, and incorparated it dmto the
'CPWL (a8, iv 'did the federal case, H.B. Bachry Company v, -
‘United Statas'(wés). 344 ¥, 2d éSé("‘Zacrhﬁ‘f;'); ‘beosuse ‘Lt was

neCssgaATy to explain that not only were Wright and Hedk, "

‘ sub:} eat to prevailing wage requirements, but 80 we.re '
Eo:lsomfs workers who 1¢aaed at the ﬂediaated borrow p::.t + aud :
p:l.acad and compacted the material. onte the road bed at the'

public’ worke site. The excavation, lcaadmgl -Hauling,

896




_,placsement and aompac:t'.ion work was - pa.rt cf the :{.ntegrated ,'-.

: £low af constructwn cm the public wc.'ck.s pmj eat’. What the

Sanacme Court thought was releVant ta the Eacts befote :Lt

ig determinatwe. :‘c he.ld relevant to ita deteminat.ion the

’ followmg extens:.ve description, whioh suggests that it did

not: bhink :Lt was makmg a passing refarence o) facts nok
hefore its B '

The Wisconain court devided that Jones' smployess
weré coverad bagause under ‘the facte of that cage
. the mate.rials hiwuled ' were. dumped oz ‘spread
a:l:.rectly on the. readbed -and were Tmmediately usad
- in' the cmnstructmn of ..the . project. Thus,”  the
court  Ftated C128 RW.2d ' at p. 7): .%In  the
ingtant oase; althcmgh tha drivers hauled
wateriala from both comméreial and ‘ad hoa’. ‘pits,
such materials were dmmediately distributed over .
the surface of the roadway, The .drivers' tasks .
.. Were functmnally related Lo the: pocess ofF.
eonstruction. -The orushéd base for the Sirst
~layer of the highway above, the ground was .dumped .
. or gpread by the drivers and immediately leveled .
by graders- under tha supewisn.on of the general
. contractor. The grushed base and granulated. sub -
* . base for shaulde:: ‘material was dumped -om . the
highway and immediately pushed omto the ghoulder
and laveled by the geteral uontraatar‘s gradera,
. The ' aggregate, utilized =as f:.ller in  the
) c:f;snc:rete, wag dumped adjacent to a " ready-mix.
doncrete mét. up. ' The aggregate was immediately
mixed with cement, and the conorete was then
- drmediately laid.tpon the highway st:rip. Cle.arly,
the wmaterlals were applied to' the process  OFf
highway improvewment, almest :.mmed:i.a.tely after the
drivers arrived at the glte, The delivény of
matérialy wag an integrated .aspec:t:. of - the *Ilow’
progsse  of com‘cruc’cq.on. The materials' wers
‘distributed gver the puxface of the roadway'.
with “do ‘rehandling' . out  of .. the . flow af
.cons'cruction. The drivers were .*exeautmg guah
bighway improvement’ amd hence performing 'work
under ' the contract,” e '

vowd

897




Thus, “the Director’n hdlding that z:eqniires payment c':f‘.'
prevamling wagas to towboat operators whios :anoxporate into

the public works szta matemals they haul ko tha gits is

squarely suppo::ted by i;he holding 4w Sansone that deems

such work to be within the procass of aonstmction, ::ather'

than what the r::c.‘mx‘t, , guobing the Eed&ral aase; ‘\zaahzy,

referred to, a8 - "t.he deliveiy of standard mabarials te the

Calte, & function that is performed indapandently of tha

cc‘mtract uonstz:uction aativitmés " {Id. at 442 ) -

An analysis wheth&r ‘“immad:.ate ;J.ncoz’poratmn" hag baen .

periormed ¥y haulers will generally be determined in the

context of prava:i.lmg wage enfm:nament, eithe¥ by' the DIR'E

Divis:l.on of. Laber standards Enfarcement (DLBE") - o by a‘

would be oiided by " the applicatmn of the welevant

precedents to the particular féaéé of a case,. Some generél

.‘piaramters of “J‘.madiaté in&c&:pcration"--have been set f.orth
in prior DIR preaedentia.l detsrminations, ' n.ncluding PR

. 1989-0%7, Alameda C’arridr:»r Projeat:, AsA FReady Mix Concrate

and Robertson’s :Rea&y Mix Gowrate_ (Bpril 10, '2000)

. ("alameds Corwddor’) amd BW .2000-075, | CalTrans - I-5,

!

. "Here. ware prevalling wages. enfcxaeabla under the Daherminatﬁ.gn,
CalTyans. the appliceble LUP, would review any complainis Eiled with &%

by the towboat workera on the bridge projects &0 determine whethen

thelr work £alls within the parameters of the Director’y coverage
heldings @md, 1iF ge, Cheé a.mwnt. of pxevailing wagea due then by the
coptrankors who employed them.®

T

L9

: valic’l. Labcxr eompliande Pnfogram { “LCE") s 'I‘hat determmation -
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.'.Redr'non'd‘ﬂ ecndzleté and Materzals {(Bugust - 15, . :,;6‘6:1.)
' '(“Redmond' 5 Conerete } . . . o ., _
| CIn ‘-A:tamgdg porridor,b fraterial ha;ul'er:a;' en;ployeti' by -
ﬁateri-al suppliers transporbed i*eady-'-mi:c ::bndreté ko the
‘pmg eck. site and placed mors bhan ninety—nina pement (99%)
: .'hf the r:oncz:rete mto pum_ps, 1ess han one»percent (J.%) wag

placed d:.reqtly by the. haulsr :Lnto £c;vrms on tha gite. Tha

3

‘prevaiiing vages® because t;he:.r primary functicm was © the

handled by on—site employees. Tha.t t.hey parhicipated in the

placement of lass than one-percent (1%) m‘l the concrate

T mteg::ated aspect o:E and iunaticnally arelatad Lo the
constructwn work. on the prc:: gk, In Recmmd's C‘cmdrete_ :
' 'dr:war of the Z:z.m Mixa::, a. 5elf-r:.tcntamed concreta m:.:c

txuck whiah prepaxes rapid hamienmg cemrete an-s:t'c.e,
hauléd comrete :E:com & gene::.'al uge aemem: plant chio “the

publia works bighway sit;a. 'I‘ha drivars alﬂa worked on the'

pite’ with a contractorts employees to place the concret.e

) dlrectly ontc t:he hmghwa.y‘ wh:.le ot:her workers apread and

1eval it‘ hs the Zim ,Mi:gen; ran ‘out of map_erial the truck_ers

*Availahle &t libtp: /lwww di,:c; D‘a.QOV/DLSRZPrécadentie:mpha gtm.

"rhié in mimilar o the w::rk of the tmckexa “in Sansone, who

apread aggregate the highway in that w=se.
. 10

Darecxtar ;‘Eoupd that . the haulers wer:e nat*. entitle.d Lo

'delwery to the pub}.m wmrks site of a produﬁt that was re-

“inko the projecst did 'mot cauEe them £o }ae conﬁidereﬂ an
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http://www.dir.ca.gov/DLSR/PrecendentialAlpha.htm

o entitled e prevailing wages., . . |

ot

‘drove to an on-glte staglhy area whers contrastor enployees

réloaded - the. truck .wii:h 'material; bnlike in ‘Alamedsa

corridor, the. Director found that’ because the matez::i.al

haulad by Redmond's drivars wag - 1mmad1ately incorporated

mto the project w:ath no rehandling ous of the f£low of'

t:c:mat:r:uction the . dr:.vers We:r:'e perfommg an integral part
c.vf the sonstruction and therefore the heuler is entit:lad to
pravailing wages for the period in that distinot dapac:.ty
perfoz:ming on-site work _ ' - " .

These s authorntles ' inai;:'a‘tna: that' immadiés:e

incorporam.on by tha haule:c 18 clearly coversd work fcar the

)

time om-gite: On the other hand, the mera dalivery toa

© public works of ma'tt-:;:':ial _:*:hat". is rahandled o iﬁcorpm;:a'tad_

J:':y oi:her m-:aite worker?s, or the haulezs' fneidental

;plac:ement on the publm wor}cs Bite ‘of the mal:er:.ails hauled

ig- Rot:. aovered work: . The on-gite inco&:'poration' work st

tharefore be dix'ect, z.mmediata, o virtus.lly ' 56, N TN than Lt

de minimis, and involve constmction related aativity & m

- other wards, when the hauler laaﬁma t.he pure hauling role. :

and partlmpatea in the on-sate aonstruatmn act:wlty of

inoox:pcramon af the matemal hauled, the worker ‘is

' . .

l‘

*Referenpes to DLSE’Q “on-haulr poliay cun ba found in & pumber. of

. older deterniinationd, To the extent those determinations Ainterpret
. Bansone ‘to mean that material delivery wnlone (whether by & wmaterial

" supplier ok contractor’s smployea) il duffleient to areate preva:.lmg
wage obligations, they axe no Jlonger to be considered raldd.

11 .
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_ tngxi:erials they haﬁl."’; .

r
[

ETE responde. 1‘;0' f::he' étppé'al's d:ha't . propose the adoption

' 'of bhe DBA standards for On-b,auling, whilg 28 CFR.' B, zfj } (2)9
,_dcnas net reqmre preva:nlmg vages be paid tranaportation of .

- materml ko o »f_rom a ‘publid wgrks gite “kgy contractpr ‘

. .

employeea," 'OBA  does appear t'o 'aﬁ'forcé pxevé.ilirig’ wage,f

obllgatmns for the ts,me spént on Bite by truc:kers wha-

angage i.n mere delwery off materials to a public works. aite

80 léug as.the time spent'. on site 18 more tham de mlnim:.s.
.+ ‘This dﬂGlB.’LCJn deul:.nes 'to adcpt that sbandard“ énd as
"cenncems dn-s:Lte. work, requm:es prevan_lmg wages -only when

-'haulars Jengage :Ln., on~gita, the . :.paoz-garat;:.an_ ‘of the

LA}

e 12

“25 CER 5. 2(5} {8} sgtaimp :Ln ralﬁvamt part: »{Tlhe tranupo:tation
of raterials 'or supplies to or from the sike of ‘the work by <mployess

af the dongtzuption copbtrattor or &4 constrankion . 5ubconcz:a:uzur ia not

‘Wﬂﬂtﬂuﬁhi&nx Prcﬂﬁmbitm, somplendon, o repadrics -

+

“At laas!: one parky has urgea that the Director read the CENk to

would regquire l:he Diz-aut:.cr to ignore bi:ading t:ajlif.omis. judicial
pregedent:. ,‘ :

“ha' notea by the uniteci states Depaytuent pf habor (“mﬁf') :
Glving the At a Idberal reading, ab the P

~ have deme in Midway. Bell/. apd  Cavebt, . all
' ' laborers and - wechinics, lneluding material

. - delivery truck deivexs, are entitjed to prevailing

wages for any time spsnt 'directly wpen the pite

'of the work .. .~ Howewar, BE & piackival watter,

. since generally the great bulk of the time .spent

' _ by wdterial truck dwdvers is off-site beyond the
o .+ tgope wf Davia-Bactm  ooverags, while the tBime, .

' ) gpent on-glie ls- ralatively brief, the Department
cheosds to use & rule Of ressen and will ot apply .

the adt's prevailing wage -regquiwmewents with

regpeat L0 the wmount . of fime epent op-plte,’

unleps 1L 1g more than ‘de minipld pupsuant to

this poliey, the Department -Aoés nok  asgmert

‘eoverage  Eor- material delivory truck drivers whn |

. e

Be the ¥ame ox similay to ths TBA, This pomition is rejested because it -
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H 'vg.

four Lhere to’ be publ:m worka :aovarage, tha sscond',-

Jdedicabed aite must be adjacent ko the s:‘nte of the public

: Wm':ks and if =0, what ‘ig ‘the defmitwn of “adjacent" '

=under the CPWL: Nelther of" thess Quesrtmcms was squarely
addressed in the Determination. Sevem‘al parties suggest
that . the Dmreotor follqw ‘the atandard that the dedmate&

site be considered adjacent, as t.hey in{:erpret s‘a:zsone and

"29TCRRTE" 2{1) 12y t&'féqi:tii‘e a2 Thase parfza.es EXCEC G £
a ded.icated site is no;: adjacent, orvvirtually adjacent, to

. the publ:nc works site, there should be ne’ prava:l,ling waga'

bligation bacanse the distanca between the two gltes

v:.'&iatea any ala.im that the t.wo s:.tes cucmatitui:e & singla

repeatedly emphagdised the iact that the borrow p::.ts wenrs - '

atij aaent to the ccnstru,dtmn project and -thab adj an:iency .ILE

a reqmremanb under the DSA. )

sansone supparts ﬁ:.l':.a propositmn that- the d.edic:ate'é:_

ssi‘ce muét be. adj acent tc; the public works ccnstmction site

far haulmg of materials Erom the dediﬁated slte f:.o ‘e,

“ o come onko the site of . kthe work for only & few
miguted ak a kime merely bo drop OFf congtruction
Waterizlg w .7 (€8 Federal Reg:tster {vgad Reg”)
803’76 ‘(Dagembex 20,. aooo})

828 ¢FR 5,2 (1) (2) states in r«slavant part “[cr]ab headquaa:tékrs,
tool yardd, batch plants, borrow pits, ate., ks park of bthé site of
the work, provided they-are dedicated excdlusively, or nearly s¢, ko

-performance of the contract or pzojedt., -and prmrideti they are adjadsent

or virtuelly adjadent ko the site of ths work.r”
. . S

Anot:her a.sgue :r'aised en appeal is whether' in order

pmjeot. The pa,xtles po:.nt out that :Ln 5a.naona, the court

902




) aonaumution proj eots such e.s dama.

deemed paxt of the con'struc‘f:ion'. A sbricb definition of the

‘e, ) “adj'acent,” ; Whldh px:Wides a spec:ific . digtance
:La.mitation lg¢, Mowewer, imrac:tical 'and :.nadv:.sabla on tha

'-recmrd that "the partiea chose ko prepent jn theiz varz.ous

o appeals, and the unique agpests of marine hau:l.:.ng.

This iasue waa preaented to the DOL when :.t rev:usezi

it ragulations regard:.ng the hauling of material to a

pubiic works s:r.te.”‘ Dot ulf:.imataly determmed that set:tmg

T - spe-.mfw distancxe foz: determining p:éévamling wéée

Jobligatmns for hauling from =2 dedicated sité without

regard to the fawts of eadh case w::uld be a:cbiurary and.

wght enaouraga contract:crs to move t'.he dedmatad sd.te just:'.

: beyond that diatance tn avo:td prevailing wage oblagations.

Ag disuussed :Ln 65 Fed Reg 80268 e»t Bed. , - {December 20

. e Bitm.larly dealing to define vadjagent’ as &

" apac:r.f:.c: di.stanae :m the gontext of thege - - projects,
' especiaily withcmt fu::ther infe:a:z:matian cont:eming how and
.what gites or famlities axe used clur:tng the construqtion

proveps and their _c’liatanc_:es from ' the vespective bridge

1
v

. ' . el & .
PTheme revigpions wers névespary aftexr esziier DOL .regulations
that coverad off-alte banling wera overtuwped in Bullding and
-consoruetion Trades Dept., AFL-CIO v. Unlbked States Dapt, of Imbor Wags
Appeals Bd, (“Midway Exaavanoz‘s”} 932 F.2d 985, 585-91 (D.C. cir ig91),

14

ey -

C2000) {ac pp. 80271 to 30313}, puhlm works pmjects vary

B greatly from long, . ribbon—ln.ke. ha,ghwa.ys to | asmt

903 -




projects. , kg fbted by DOL, *4, practidsl andlyeis” as

performed by the' iadminist&:at:ive Review Board (“ARB”) within

the - DOL should govern aach caaé. In Bechtel Contraators

Gorpomtz,on, Rogers . C.'onstruatmn C.‘arzpany, Bdll, Ball, and

k]érosamer, Ing., and the Tamnear dompames, {Bedhtel IT), ARB

Case ¥o. 97~149 ‘(o8 WL 168939) (Mazch: 45, 1998), the. ARB

found that batah plante situated with:.n one-half mile of

_pmnping s’c.a‘aions that were paxrt of the teniral Arizona :
- Projecty Tar330 - mile-lm‘g “aqueduc:t and ~gEr el pump:l.ng

"si_:qt‘.ians, wers “v:.rtually adj acent,” even théugh, drive;a'

would travel up te 15_m_i:l.es a@long the ‘aquednat ,t'r:;. deliver
aamret‘e g whea;*e it wa.s incorporated into' the project. ARB'

reaaoned tha.t there wag. no “pr:.ncipled baglg” to exclude

 the workers bacause aer:.al photographs r:learly showed that

the batch plante were v:,ri:ually adjacent to the aqueduat._

In sum, in detemiﬁing tha: ad:iacémy of & dedicated

8ite, 'che best - apprcach ia to analysze the :Eacts of each.
uase and. ‘apply & pract:.cal uammon»sense approaczh ko the '
. question af proximity basad on the natuee of the particeular

proyent. Here again, were preva:.lmg wagea enfarceable On .

the bridge projects the :’;‘e.at that the bridge projects take

plate over expangive bogues of watar would certainly have

to be congidered in determining adjacency of any dedicated

gite,

1.




- er

'h&ﬁling Wik covered by the ¢EWL "8 Ehie” dcna‘ under “the

-

2. Ls.bor Code ‘Beokion© 1720, M Dcea Not P:z:‘oh.:x,b:.t
" Goverage OF On-s:.te Hauling Work,

geotion 17%0,3 ghtates:

. cFlor. the” Llimired ‘purpofes’ of ' Article .2
©» (dowmencing  with. séction 1770}, . “public worke”:
88 means the hauling of rafuse from 2 publig
‘works site o an .outside dimpoeal location, with
respeot to comtractsd involving any stafe agenty,
includibg, the Califcimia State Universiky and,
"the University of Califoxnia, or. aty. polii;.iaal

subdw:x.a:.on of the stata. B .o .

SeVaral part'.ieﬁ to ‘the appea.l ‘argue that the cmly

that exprass:l.on of Bomething :ub, a statute mauessarzly maans

.

the exclusmn of things 1ot e:@rassed, the parties contend ’

!:.hat t:ha Legislatu:a in enmcting seet.ion 1720.3 d:i:d not

intend any other hauling work to be coverad by e C!PWL As

highl;glmad abwe, the atatut.e J-CNE puhlm -workﬁ. “a}.so"'
. means hauling “‘from" a publ.‘bl: wo:rks sltel Heveral parbiés’
'argue that desp;.te the worcl “also," section’ 1720, 3 :i.a the
'. “cmly" statuté applicabl.e t.o hauling. The sl:.atut:e alsoA
.raferences hauling “refuaa" “f‘mm" a public work éite For
-the n:‘easmns below, and startmg wir.h the 1i~beral meaning of |

"*a.lso r B it -ip d:.ffldult to cradit this posmticm afte:r:'

“Unlass othe::wisa indica\:ed, all subaequent aeot.ion ref.@renuea
are to tha Californis Iaabor Code, -,

Buplget ig dﬁfinad ag' “"in' padition, likewise, ar’ too.” (Webmtex's
_ New Wowld Diet. (3d College Bd: (1381) p. 48.)

) o 16

. ccmdltlons et forth im- sar,!tion 1720.3. Under this theory ’

40%5.




examining the cim::trine, 'i:hé 1egislative hiatorsr, and the

| ' ' tn.ming of secticn 1720.3'83 enactment ::ela.t:,ve to Efansane. '
' Eirat,, !:.he bill that beuame section 1720 3 was .
3 ezirplled- on' August- 31, 1976,,. and, 'v«;aa aa.gned hy t.hen
' | Governor Br'om‘m o0 Sept“ember 20; 1878, ’l‘hw wae sexrerai
mcmtha aﬁ’cex the. sem:.nal cage on public& Wcrka t‘.:overage cf
1 - haul.ing,- Sans'cme, was decn.ded on Febzuazry 19, 1976. '

THe Laga.sla‘cuxe is pregumed to ‘be. aware of judia:.al

Al precedent' ' when enactta.ng new - lag::.alation Pé&ple TR e e

Oversi:reet {1996) 42 C’al ad . BOL, 897. Tt can therefnre be

“a

presumed thai:. the Leg:.slature’a failure to mrerturn the,
'_‘publie works coverage of the c-n'-hamlix?g in' Szngone, not .
onfl.yl when it . enacted ‘agq.ti\m'. 1720.3 ‘in ‘13‘7:6 {(well after
'&naéne _ws-ié_ deciﬁ_edi., but all,sf: in subsequent amendments to
gection 1720.3 ‘in: 1983 and 1999 -indicatéa that the-
Leglalatura did not ‘intend the condn.tmns contained in c
seatmn 1720.2 be the exdlue:t.va cmruumstances under whiczh
hau,ling aonetitutes publia work. '
.. Beveral parties aleo contend “that the failure of
1egls1atwe amendments in 1999 thatk wculd h.ave mc:ludec‘t
_certain on-haunl ac‘c:.vi’cy- in section. 1720 3 {AB 302)
indicates a legisla,twe :Lntent no’t to' dover such worlk. A
, - unpassed legialative proposal, however, is not:. a usefu?...

n.ndicato:: of legislative mt:.ent {,@ru:pé Development Company

- 17'.-: S . : 308-




’

toa

v, superior court, (1993) 4 gal.ath 911, ) 1o, addmtion, even.

. payment: of | preva;l.ling wages fozj the -“hauling . of. mand,

if unpassed 1eg:tslation refleatecl 1egislat:.ve :Lntent, the

famled amendment would hav'e modifisd ‘section - 1720, not .

gection  1720.3, to add a new subsectmon Tequiring the

works projeat." 'I‘ha f.a:lled amandment did - mt:. apacificsally,

3 b

material they haul but rather all haulers .of matez:ml to a,

publm woxke sxt\a even if the mat.erial £ muorparated :.nto

the site by ot:hera.

; Finally, ik caz;not be presumad tha'c seat:!.on 1720.3,

. exaludea  Eom publits warka c:werage all cﬂ:her types of

haul:.ng beaause thig aectim involve-s only daff-hauling from

;a public: worka sz.te r.c: an outside c:l:.apoaa.l lccza.tion with

' 'grav:ei, crushed rodk,, conc::cete' mix, ~asphalt, or. other .

gimilar matemals for the . usd ar incorpaxabicn in g publ:.c

.

ais here,, deal w:l.th haule::é . v}hé iimediately :.nco;r:po::ate

respeczt tw aon.traczts w:.th the stabte or- :U:a pq:l.:l,t:l.cal :

subdivisiona ‘I‘he work at :Lsaue here 18 on«hamling from any

loc!ation to a pubij.ﬂ works e!:.te, o L

0 sum, when section 1720 3 says auother fo::m of

hauling is “also” a publicl wowlc that doas not mean that the -

Iaegislature meam: ‘it set forth tha canly Gn.raumstances tmcier

whilch hau:l.ing work iz public! war‘k. ;

18-
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‘ and that: just aa DIR cxc:uld_ not extend caverage oﬁ the CPWL

3,. 'The "C'ity:' o L-ong Bessh Does Not' Precluds A
" Finding Of Publlc Works Coverage For Hauling. -

Some of the parties contend thah the decision’ in éity‘

of Long Beach v. Depari:mant of Indu.strz.al Relat:.nns (2004) :

-,_34 da1.4th B4z (“Lang Beach") : requires thg Director to

1nherpre1: sectmn 1’720{a) (1) ag exclud:mg all hauling wo:r:k

They argue that the California Supreme C‘ourt found :ln that

Gage that section 1720 applies only to aonatruct:mn Worlc,.

Bo p_re*c%onstmcm.on ac_tiv:xty,, -.the Diractor canmiot now covar

]iatil_ing as construction under section 1720.%

' . The Determination aﬁd thig Desision. on Apbeal follow'

' 'sansme, which f.inr&s that. when hawlers atep out of t':he role
of’ delwe:::.ng etanda::d mat-.eriala, im:a either.. of ‘the

' “fum:tiem" that were tha sub:; act of Sangone; they .ave

CY

ent:x.tled to pa:evail:.ng wages. Sanaone treated the ﬁectaons .

:LL ﬁ:;.ted, ENAEYS 1772 and 1774, as defining what was covered

a8 “public wori? refe::xanced in those aeution-. 'I'hat was ncst

an_ expanglon cf the CPWL by the Bamtma Cowet, :Lt :Ls not by

the D:Lrect:.or dn this matter, and ik 15 not a retroaatwe

appla_datmn of a '.Lataw: statuta, - >

Appellants m:.sapply the holding in -I:On9; Beach, which

s:l.mply holda that expendit:ures of . public - iunds for - pre-‘

“Set.«tion 1720 definas “puhlic ‘works  in relevant park, as

© “lolomstwuctien, alteration, demolibion, inskallation, or repalz work

gqna under contract and paid fox din whole or in part ocut of public

19
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consta:uction aat:wa.t:,es did not. make the Long Eeaczh proj act. ’

‘a publn.c work becauae the qontrollmg versmn of sec:tion'

1’720 (a) doas not; enumerate prenconatruction acztn.vz.ty as &

type of phblic wm:k., ’rhus, Ieong' Be&ﬁh turned on the

m‘etmac::tn.ve app] :.eat:.on of aeatix:sn 1780, a 'atat:ute not at

. isaue here. In that c:ase, tha c.‘alifamia Supreme Ccmrt d:r,d '

nat addres- oz strike down. the :Director's author:.ty, and'

duty, ‘o folléw existing precatient (here, Sanaoue) defining

; .whicsh types of work are éov*ered’" and thus, “:m execution"_

of *a nc:ntract fm: pumic wcrr."k” untier secstians 1'7'?:1., 1792

and :1.'?74. s :

4. A ns.r:eenor Dacision on Appsal That Addressea Bokh

- Marine And Letd-Based Hauling Undsr The CRFWL Ig

Not An Unﬂargmund Regulata.z:m O OLherWJ.‘Qe'

Imprbpe:r:., Lo e e,

Severa'.l pab:'i:.ie's aoritend that a deciéi‘on by ‘the

“ .m.rector Jin reaponsa tc: the public warks hauls.ng :i.sauear

ran.sed im th:.s appeal wouldl he :.mprope:»: t.m 'cwo bages. Both.

acncez:n the faot that while thef Det:emninal..ion involvas_ .

mérine on-hauling, wany of .the appeals pex‘tain to landg-

based hauling.

. The fi::st basis allaged ia that the Dirsttor aannot

-.&ntemain argumenbs not ra;l.sed or’ addnqeased in the

'Dete:cminatian. Thia alalm, hawew;'er, xﬁiaabprehends' the -

nat:ure of the Director’s manclate in & " guasi- legialat:.ve :

.78 COR £ 16001(a),

20,
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proceeding  concerning. public worke coverage, Unlike

administrative  adjudications, this  quasi-législative

nrocess: alloﬁs the  Director to ocongider the views -of any

- interested parties, not J;Uét those that were a party to the

Datermination. Héré, althcugﬁ the - fackts of this
Determination Airgvolva marine hauling, :re_liancé' on Sabsone
{a -land~based hauling devision  also referenced. in the

Direstor’s earlier Point Loma determination is necespary as

_:this Determination certainly impasts land-based haﬁ:}.iné;f“_

Ag puch, . the isau_és_ raised om appeal fega:;d_ing land-baged

" brucking, Wilicﬁ:l are rel\_evanii to the ccvéra_é;e of the
_'De’éerminaéion. a.ﬁd‘, ti'aerefor'én may be’ qpns_ideﬁ:‘ed. by ,thg '
D_aéx:g'.s:i_.'cm. Furiahe:', Lo 'él'_xe" extent -tﬁis_' bagig ;me;li‘aa a..ny.
paxrty may not have had- ths c;ppori_:ﬁnity* fo submit its views, -

in fact, =1l parties bave beén given wore than awple time -

)

interested part.iéé in the appeal prqc;ess..

The second basls argues that sddressing what ig

ir’;ac:curapély perceived as trucking isEues on hpﬁeal' is a

viclation of the Administrative Procedure At (“APA®).

becaude the- jﬁirec_tcr ‘would allegedly be engaged in

rulemaking:,

W PR 97-0Ll; Towboat Operators, Point Jboma Reballasting

Quefall Project, South Bay Ocean Ouefell Centract No., 3, City of Fan
Dlege (Jamtary 23, 1998) (“Point Loma”). . .

2%

Cto ‘aubmit | responses to all the avguments raised by all
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‘The Director e pdverage' determinationa are <as

sﬁedific‘:, addressed Lo specifm . pe,rsons,- . and, ‘ when

- designated prec:edgmtial, serve ae guidance for caﬁea that
. ey ‘have, a:mular fact:s.. As diemsae& :‘Ln section -B, .
_s'mbséction 4, the Dn.x'ectc;r im authorized to igaus publa,c::
wo:r:ks coverage detérminatmns :in order t:c:« effectuate the'

purpasea of the CPWL. Public works coverage determmtiona

are’ quasi 1egislativa admﬁistmtive . opinians 'thaf:.'-

interpret statutes the Dirvestor im responsible . for:

enforaing. (Yamaha Corp. of Ameaéicé Ve _gtate Bd. of

- .Eqm'ézlizétiop {1998) 19 Cal.4th 1, _:1.0-1'1)-. The - Dix'ec:tcr'

cwezrage determinationa are case-hy-aase - yegolutions, not

regulat:;ms (T;dswater Weste:m Maz-ma, Xac, * v. .Bradshaw

- {1996) 14 cal. #th, 557, B68-572, {“Tidewa.ter")}

B8 hae alreddy bizen - explaimd, the principlea set

forth' in both the Dat:e::minata.on and thip Deciaian are.

common ko hoth marine and land-based hauling. | The

Determination and Decision :.nterpret the C‘EWL in the.
'-cmtext of Bpecific cages and aa:e aﬁdreased Lo shevific

parties. Deslgnated preqedential, the Determu.nat:.on am:.a ag

".guidance to tha ragulated public for t;hose canes with

sim:.lar ‘facte and ara ‘binding on the birec:tor, the Labox.

. cOmissioner, and‘ CalTrans (ag an LOP. under 8 ccR se'cta.on

911




16434) % aa precedent In t'hié cage, -involving six. k:ir":‘.c'ige
prbjects Calfrrana, aa an LCP, hag a special cla:.m to have a
decmsian issue addxesamg its z:xoncerns so that it .may.

properly unda::take its enforcemant respcns;bllities

In  this " oase, . Sangone 1g -f:he anly appln.cable

- California -decision conaermng an~ha.uling a:nd therefore

gt guid.e the * Dn.reator's interpretatiou of | the CPRL -
concezmirig on-hauling either An the. ‘water or on land.® As,
such ‘his appliaatwn wf Sanacme to towbéat haulmg :Ls

appropriate and reasonably and necessaxily extends to :Land-

. based hauling,. whiah accounts “for the partimipatmn af

trucking igsues, Thu.a, the ﬁirector’s relianae on Sansone

.to_ decide - issuen involving marina tranaportatmﬂ is'

appropri&ita under the facts of th:m case..

REDACTED

© 3 COR sagtion 16434 shates: 'S[al LCP shall heve s duty to the
Director to enforge the ‘regquirements 'of Chaptey § of Part 7 of Divisien

% of - the Labor Code and these ragulatidns -inm aocordence with tha

Pracedential prevailing wage decislons , issued.by the Dirvector and in a
manner c«:nstistant: with r.he pragtice of the Labor commies:.mer." s

poy t:hia reagon, the D:Lxem:ox Geclines to follow qub-of-state
authorities regaxding on-hawl to a public warks ad.te 1 @R urged by &

pax-ty to th;l.s appe:al.

23
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REDACTED

. . 1V, ConcuusTON -

" For the above ressons, tﬁe 'Detexﬁination is ,affsj.med.

)
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