STATE OF CALIFORNIA - Arnold Schwarzenegger, Governor

DEPARTMENT OF INDUSTRIAL RELATIONS
OFFICE OF THE DIRECTOR _

455 Golden Gate Avenue, Tenth Floor

San Francisco, CA 94102

(415) 703-5050

To All Interested Parties:

Re: Public Works Case Nos. 2004- 023 and 2003-046
Richmond-San Rafael Bridge/Benicia-Martinez Bridge/San Francisco-Oakland Bay
Bridge - California Department of Transportation; West Mission Bay Drive Bridge
Retrofit Project - City of San Diego

By order of the Alameda County Superior Court in Internaz‘zonal Organzzatzon of Masters Mates,
and Pilots v. Rea, et al., Case No. RG 06256337:

“Portions of Acting Director John M. Rea’s January 23, 2006, determination re Public Works Case

No. 2004-023, Prevailing Wage Rates Richmond-San Rafael Bridge/Benicia-Martinez Bridge/San

- Francisco-Oakland Bay Bridge, California Department of Transportation and July 31, 2006,

Decision on Administrative Appeal re Public Works Case No. 2004-023, Richmond-San Rafael
Bridge/Benicia-Martinez Bridge/San Francisco-Oakland Bay Bridge, have been ordered rescinded
and declared invalid. The following revised Determination and/or Decision on Administrative
Appeal comply-with the Court’s order and replace any and all prior versions of the Determ1nat1on
and/or Decision on Administrative Appeal.”
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STATE OF CALIFORNIA

' DREARTMENY -OF TNDUSTRIAL RELATIONS .

- DECISTON ON mmmxswm‘rm mﬁpm'

* RE: PUBLIC wom:s CASE NO. 2004~033 '
* RLCHNOND - 22N mmr. Bntnenfnmmm-mwmm ER:BGE/
' HaN ancrscont:mm Bm BRIDGE -
. PUBLIC WORKS CASE NO, 2003-046 :

WEAT J‘SiISSIQN ‘BAY DRIVE BRIDGE RETROFIT PRD«J' BCT,
CITY 0!‘ 22N DIEGO .

I . INTRODUC’S.‘IOH

The general igsues px'esented for decis:t_on in tl'u.a .

B .
’

appealare-- _
< {L) The ‘scope of public: woirks cwerage of mai:ar:i.al

: Ahauling by towbc:at operators! specifm to several cal :.forma

bridgs projedts:; and

REDACTED

Thia bec:d.sion on - Appea.l { “Decision”) . affir{na' the

Determz.na.tion ag fo bot.h of these issues, -On:t;gr a::guments ) o

not addressed :m the Determ:.nation are discusaeci he::‘e:r.n.
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; i*'nmnmvaur ?Acws‘ﬁmb'ﬁhocznggﬁg HIGTORY

'I'ha lengthy factual atatement 4 the Determinatian ig.

incorpcrated herein by reference and supplemented w::,th bhe

« ! .

followmg procedural history pertaining to th:.s appeal.

on Jammaxy- 23, 2006, the. Adting D:Lrec‘.:or (“Direa(:arﬂ)

that on-llaul tawboat work o six Bay Aréa briage projaats,

‘Retmflt Praject b:.d by' tha' ﬁ:(.t}f c:f San Dn.ego {“ﬁ:.t;y") ig

publ:s.c work under the followmg uimumstances.

{1) Wheén the matariala hauled Dby the towboat: opemtora

' are fnrom & faailzty dadmatea to the publ:i.c work.a proj ackt

'and/or, " ' R ' '.

(2) When the' towboat operators engage in izhe :l.xm\ediate

n.ncorporation o.f the hauled mater:.al ﬂ_nta the public works

REDACTED

Purauantz joTs) caliﬂam:.a Code of Regulatmns. title 8

~of DIR John M. Rea,. mssued the ﬂetemmatlon, whiah held'

: bid by t.he‘ Cali.farnia Department o Transportation. k

' {“calTrans” ) and on the Wese Missa.on JBay Drive Bridge R o

(%8 CCR § 16002. 579, section 15002 B, on Eabruaxy 22, 2005, '

gal
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. interested party Assoaz.ation of Engmeering‘ C‘cmstruatian .

Employers { “AECE") filed an adm:l.nd.strative appeal of the

D:Lrec:-tar'a Deteriination and supplemented t:hat a.ppeal on

-May 17, zoos.i .On March 3. zoos, and Maxch 17, 2006,

< Linteresgtad parties Engineering and Utilmty centractors
Assoaiat:‘:.@ﬁ '_ {*BUCAT) and Callfam:.a Dump Truck Omers
Assoeiation (“CDTOA) . -_reapecvtively, f:l.ltad ’ -afﬁdi:tional'
administrfa,tiva, app;sxals. on Maxch 3, zdoe;':- 'im'xereél:,ed party

" Temmsters Heavy Mighway and Construction Committes for

Northa::n" C!aiifarnia { “Teama;f:ets") fileri a notlige . stating.

“that it wcxuld oppose the admmstra.twe appea.la and Ziled

v'such oppusition on, April 1‘7,, 2006, with a aupplemental

fn.lj.ng on May 19,. -;aoa_s. Thé construdtion Mater:.’als a

'Aséociaticm vo:E' 'Calif'cxhi'a' {%CHACY)  and the Bay cDuntiea
. Dump Trudk Associa.t:,on ( “BC!DTA") fi:!.ed respanses in Bupport
- of ‘AECH‘s appeal on April l?'v 2006. Lemore Trangportation,
Inay, dba ‘Royal Trucking, filed an appeai apedl 17, 2006,
'w:Lth a supplemental filing on May 17, 8006, c‘al'.t'tanﬁ -and

the International Qrgaﬁizatmn of Magters, Mai:es and

Pilots, Fac;fic Marit:i.me Region (&R ) alao filed appeals '

Tom April 1%, 29006, The state Bua,lding and Construckion

Trades Claunml of - Ca.leornia and the Joznt Counc:.l of

’I,“eamsters,~ Locel No, 42 and Local h_)‘o. 87 filed res}ponae,s on

"Hach of the partﬂ,cipants in this adminietrabive appeal iz
cqnaidara‘d_ an “interspted party? as dofined by B QCR seation 16000. °

3
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' Aprz,l 24., 2406.. F:.nally, the Assomaﬁed aeneral t‘.‘antrac’mra .
of Cal:.fornia ( “AGG") f:.led an appaal Apr:.l 25, 2006. .

The overwhelming “bulk 'of thése . appaa.ls COBSSTR . tha

public vorks doverage hglgiing .in the D'ei',ermina&ion.
REDACTED

T, DISCUSHTON

. '

Al pusmc: WORKS covmmas oF :cowzozs,*.r HAULING.. -

.

4. fowboat Haul:.ng Is.Public Work When The Matemals
Ave Hauled .To The. Public . Works Site ‘From . An
Adjacent  Dedicated Site And/Or. When'The Haulers
Jucorporate The Ms.te:::.als. Into '.!:he Puhlic  Worke
site: ' :

Thé gravamen ok, the appeals in%lves aigagreement w;th‘
tha Director’s :.nterpretatwn of sedtn.ons 1‘7‘?1, 1772, 474 Lo
and- the. 0.G. .Sahsone V.. Dept. of I’ransportacion {1975) B8
Crﬂ A‘pp'v 3;:‘1 -434 {“S'ai:sane”}’ 'dausiaion, upon whieh the
Detezmination in based ag well ag the applicabml:nty of the'
federal Daws Bacon -Act - (“DBA"} ; ragu:,aticns and deaiaions o .

pert:aimng to public: works ooverage af ‘hauling, g

REDACTED

' Tgansome s fhe only publiched California opinion applying khe
OFWL to hauling -work perfomed . in -connaakion with a public worke

p::n;[eut.- . . -
4 . . .
. . .. 893




On one pide of 'tiue, digpute is .the" argument urging'“ the

Director to resd Sdnsone ‘'as requiring thet prevalling wages

ba 'paid Eor all haulihg: of materials outo a pu.bi:},i:' works

site and ‘withoht regard to the haulers activity on the
Bite., Por the reasons a.l:t:éady set "forth in detall in the

| Determination, the position that the talifornis Prevailling

Wage Law (“CPWL') 'and Sapsone require the payment of

prevailing wages for any hepling work 'onto & public works

project is-tejested. As the Déteziiination makes clear, *

Sansones standa for ' the -propositic)n' that imévai}.ing wégéé
) are ta be pan.d For hauling to a publm w«:rka su:e based on

.the imdwidual worker’ “funatien” (whebher the hauling ig

'from a. dadwated site or.the hadler is in‘tmlved in the '

mmediate :mcarporat:lon into the mite oﬁ the materials
_+ hauled) “and - nc.t based 0? “statua" (by whom the. hauler is
. emplcyed) - -

On the other si&e of the dispute ara the a::gumanta
.that the Dire::tor “should interpret the Sansone op::.m.on
narmwly and c:ondlude there ig mno requmreme.nt: to pay
prevailmg wages fmc immediate mcorporatmn wcrk par:ﬁormed
by haulers on the mite c:f a publs,c. work. .‘I‘he :Di::edtor is
u:rged b0 adopt: the. standards cslaimed tc be derived from the

.cuxrent federal interpretation of the DBA, which ara

 claimed to 1imt the apphca,tion cf the t:.'FWL only to
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'si.t:e aeﬂ up to se:rve the public works project excluaively,

‘ot nesrly exclusively. fubiect to aertain queBtichs, the.

. parties agree that Sanﬁona, DBA requ:.rcements (29 CFR’° §
5.2 (i) {2}, (iv)) 4 Land pas’c DIR publ:i.a worlcs ocnverage

determinations requmre the payment of preva.:.l :Lng wagea o

A .work:ezcs haul hy mater:.als between & e:l.te dedioated to the

Cprimary publm works site and the p::-imaxy, public works

gite.

There are two principal iggues posed. The firsk is

whether \\.:L"mediate im':orparators" are entiktled . to.

preva:.l:.ng Wagaa a.nd what “mmediate ;Lnaorpérat:mn" Teans

.. haulez:s transpartlng mat&mal frorn a ded:.cated facility or .'.

in, this context Tha sacand iasue is whather the dedicated ° T

' aite. must e’ adj acent to the, primary public! wc;::ks s:.t:e and,
| 4iE #o, what “ad:jacent” tieans o purpoaes of the C:PWL.,

W:Lth rega:r:d to  the entmtlemnt of “immacl:.ate
mcorpoxatcsrs" to prevailing wages, seve:r.hs.l parties argue
that Sansana does not requ:ra tha payment of p:v:-eva.:i.l ing

.‘wagea to t:rucke:cs who delwar materials to =, publia warka

gite and t:hen e:ngage :Ln thelir immediate inco::poratmn inta '

& - public wmrks pnro:ject. They argie that " the baais in -

.Sanso.ne referenczed in the biractar’a holding. ie mere dicta

. : ‘29 CERS §.2(3) (L) {iw)) sembes: “‘rra.nspeﬂ:tation bahween the site
of the work within the meaniny of pavagraph (1) (1). of thirm sectiom and

b facllity which is ‘dedicated to the.copstrudelon of the building or

work and deemed 2 part of +the site of the work within the m:an:l.ng of
paragraph (1) {3} »f tBls section oo .

&
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because t.he two haulsrs, Wright and Heck:, did o’ z.mmedmte

:.ncorporatmn themselves, t:he:cefoz:e, the court'a da.aaussicm-

of Green ¥, ::Jfohes (1964) 237 Wn.ea.zd 551, 128 N-.fW,..Ed 1

("Green’) - =nd  dite stateménté' regarding  immediate

:anorporation in- Sapsone are unnecegsary to the lmldmg in |

Sazzsone and should not' be f:c:llowed. ‘ . . , ‘
Th:.s pos:ntwn, howev:ar, ignores thea fac:t:s t.hat Bansone
sa.‘i.d 1t 'wag addressang. The plaim:iffs in the case, 0.G.

Sansane c:ompany and Rob@rt E, Fulton Company, were jmnt

venturers who aubcontrac:ted thlrty-th:r:ee perr:em: (33%) of

“pay i.tem 18" to L. D. Felsom, Im. Thig partmn of pay item

1s, requ:.red the “inaorporation” of L28, OOO ‘cubile yards of .

cla.ss 3 aggregate into the proj, ect by “lcadmg f placing and

r:ompaeting of t:hs mater:l,al " Two ahhe_r subcontzractors,

N erght ‘and Hef:k, ‘wexe hized to perfor:m .;ﬁorty-csne per&:énl: L. '

{41%) qf the Eubcontracted wc:rk, Whmh mcluded haulmg

. only. Sansone lacked to c;xeen, and incorporated it dmtc the

‘CPWL (a8, it did the Ffederal case, H.B. Zachry Company v,

Um.ted Stat@s (3..965) 344 ¥, 2d 352(“Zacrhry")) bedsuse i was .

necssgary to explain that not only were Wright and Hedk,

'subj eck to prevailing wage requirements, but g0 were

E’olsom’s workers who 1¢aaed at the ﬂediaated borrow p::.t and

placed and compacted t'.he material onto the. road bed at ‘c.he'

public’ works gite. The excavation, loadmg, © . Hauling,
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: Elow af conatructwn cm the public wcrk:s px‘cj eat’. What the

Sansc:na Conrt thought was releVant to the factg befobe it&

ip deberm:i,natwe. :t held re.levant to its deteminat.im the

not think :Lt waa male:mg a passing refarence Lo’ facts nesk

beﬁore it' oy

The Wisconsin court dec:ided that. ﬂ'onea‘ amployeaa
weré coverad bedause under ‘the factd of that cage
. the mate.rials hiuled ' were. dumped or. spread
dmrectly on the, roadbed -and wére lmuedlately usad
- in' the amnstructmn of ..the .project. Thus,’ the
court = Atated '2128 KW.2d ' 'at p. 7)}: . %In  the
instant vage; ° although tb.e: drivers hauled
_ materials From both comméreial and ‘ad hoo'. pity,
guch maferials vwere dmmediately distributed over .
the suxface of the roadwsy, The drivers’ tapks
-, were -functionally related to tha: process of.
sonstruction. -The orushéd base for the £irst
~layer of the highway abowve, the ground was .dumped .
. or spread by the drivexs and immediately leveled .
by graders- under the superviamn of the general
. comtractor. The orughed base and granulated. :mub -
* . base for shaulde:: ‘waterial was dumped ‘on . the
highway and immediately pushed onto the shoulder
and leveled by the gerieral uontraatar‘s graders.
. The ' .aggregate, utilized as f:.ller in  the
; c.«.:vnc:rete, wag dumped adg agent to a  ready-mix.
doncrete get. up.  The aggregate vag immediately
mixed with cement, and the opnorete was then
+ immediately laid upon the highway Btrip. Clearly,
the materiales were applied to- the procsess of
highway improvenent, almest :.uuned:i.a.tely after the

arivers arrived at the glte. The delivery of

matérialy wag an integrated .aspec:t:. of - the “flow’

progass  of” conﬁtmctmon. ‘The materials' were

*distr:l.buted gver the puxface of the roadway'.

with a0 ‘rehandling® . out  of .. the . flow of

_aoﬂstruction. The drivers were ‘e:ceautmg guah

bighway improvement’ and hence _perﬁorming work |
under the contract,” e '

. &

,plaaement and e:ompact'.ion work was - paxt of ’che :{.ntegratezi .'-.

) ‘:ﬁollowmg extens:.ve description, which suggests that it did

897




Thus, “the Directér's hdlding that z:eqniires payment c':f‘.'
prevamling wagas tc towboat operators whio :anoxporate into

the public works szta matemals they haul ko tha gits is

squarely suppo::ted by i;he holding :Ln Sansone that deemsz

such, work Bo be within the Drocass of aonstruction, rather'

than what the r.‘:c.‘mx‘t, , guoting the Eed&ral aase; ‘\zaahzy,

referred to, a8 - “the delivery of standard mabarials te the

Cglte, & function that is performed indapandently of tha

centract gonstzudtion activities,.” (Id. at 442,) -

An analysis whekber ‘“imma’d:iate inco;’poratsimn" hag been -

periozmed %y haulers will generéllly be deétermined in the

context af pravailmg wage enfm:nament, aithek by' the DIR's

Divis:l.on of. Laber standards Enfarcement (*DLEE"} c;r by a‘

would bs giided by the applica.tlcn of the welevant

precedents ©¢ the paréicular féaéé of a cage.- Somne generél

.‘pia_ramete,rs of “immediate inécrporat:i:om"--have been met f.orth
in prior DIR prededentia.l étet'srmina,t'ions, ' n.ncluding PR

. 1995-037, Alameda C’arridr:»r Projeat:, A&A Ready Mix Conarete

and Robertson’s Resdy Mix C‘o:xc:::ate {Bpril 10; ‘2000)

.(“A.‘lameda  Corpddorr)  asmd FW L 2000-075, :eal!’rans- r-s,

[

) "Here. ware pravalling wages. enfcrceabla vnder the Daherminatﬁ.gn,
CalTrans, the applicable LCE, would review any aomplaints £iled with it

by the towboat wozkers on the bridge prejects o determine whether

thelr werk f£alls within the parameters of the Dirscker’s coverage

heldings and, if o, the a,mwnt of prevaili.ng wagea gue them by the
contravkors who employed them.:

T

L8

: valicl Laber eomplianae Pnfogram { “LCE") s That determmation -
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.'.Redr'non'd‘ﬂ ecndreté and Materzals {ABugust : 15, . :;6‘6:1.)

(“Retmond' 5 C!audx‘ete" } . . o .’ _
CIn ‘-A:tamgdg torrddor, | material ha;ul'ers' en;ployeti' by -

ﬁateri-a-l suppliers transporbed i*eady-'-mi:c :zbndreté ko the

‘pﬂ:b:] aak. site and placed mors t:han ninety—nine pement (99%)

' ."Qf the r:onarete mto pum_ps, 1ess than one»percent (J.%) was

. placed d:.reqtly by the. hauler :Lnto £c:rms on tha gite. Ths
Ty Dareator foupd that . the haulera wer:e naf: entitled o :

‘ | S " -prevaiigl.ng wagés because the:.r primary funcsticm was "~ the
| ' ‘ 'delwery to the pub}.m wmrks site of a produc.ft that was re~ |
handled by on—site employees. Tha.t t.hey pari:icipated in the

placement of lasy than one-percent (1%) M‘Z the concrate
‘into the projecst did_ not cauEe them Lo }ae conﬁidereﬂ in

o ’.mt.eg::ated aspect o:E am.i ﬁunaticnally arelatad Lo the
- constructlon work on the prc:: gok, In Recmmd's C'cmdrete_

' 'dr:war of' the Zim Mixa::, a. aelfr‘uontamed concreta "tz

txuck whiah prepa::es rapid hardenmg cenarete an-s:t'c.e,

hauléd conarete f:com B gene:.;al use aemem: plant chio “the
publia works h.i.ghway sit;a. 'I‘ha drivars alﬂcs worked on’ the'

a:.ta with a contragtorts employees to plaae the concret.e

o ) dlrectly or.t‘cc the. hx.ghway wh:.le ot:her workers apread and

1eval it‘ A8 the Zim ,Mi:gen: ran ‘out of map_erial the truck_ers
s . "mvailable at http: [P, di,;;. ca.gownLSRZPrécedentiampha gtm.

"rhié in mimdlar e the w::rk of the tmckexa “in Sansone, who
apread aggregate the highway in that gase. )

1l¢
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)

. entitled to prevailing wages. . . |

o

‘drove to an on-site stagliyg area where contractor employeea_ .

reloaded the. wruck wii:h mater:.al. Unlmke in .A:?.ameda
Cbrridor, the. Director found that’ bec.ause the matez::i.al

haulad by Redmond’s drivers was 1mmad1ately incorparated

mto the project Wlth no rehandling “oug of the flow of'

t:c:mat:cuction the - drivers were perfommg an integral part
c.vf the copstruction and therefore the heuler is entit:led to
pravaili;ng wages for the penod in ‘that distinot dapac:.ty
perfoz:ming on-site work i _ | - " .

These - authormtles ' indi;:étta: 1:_1131:' inmediate

incorporam.on by tha haule:r: i8 clearly covered work f¢r the

time on-s:.t:ea on the other hand, the mere dalivery to a

public w::rks of. mater:.al that". is rahandleﬁ or incorpm:atad_

hy other on-:aite workers, or the haulezs' ncidental

;plac:ement on the publm works gite ‘of the mal:ex:.ails hauled

ig- not:. aovered — The on-gite :.nco&:-poration' work wist .

tharefore be dix'ect, z.mmediata, oz virtually ' 56, -tore than .°

de minima.s, and involve constmction related aativity 8 :Cn

- other wards, when the hauler 13&%5 t:he pure hauling role. :

and partlcmpates in the x:n-sr,a.te construatmn act:w:.ty o

inor:mporamon cf the materl-al haulegl,- the worker s

' .

1

]
+*

Referenpes to DLSE'g “on-haul” pollay ¢an ba found i & mumber. of

. oldexr determinations, To the extent those determimations interpret
. Banmome "to mean that material delivery wulone (whether by =& material

" supplier A% cdontmactor's employee) 1s dufficient Lo .areate preva:.lmg
wage obligations, they ave no longer to be considered walid.

11 .
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_ tn@i:erials they ha.lil."’j .

- o 12

4 r

In responde, to' f::he'.étppé'ais .t'ha't . prdbose the adoption

) 'of bhe DBA standarda for 0n-hauling, whils 28 CFR' B, 2("_’1) (2)g
,_dc:es net reqmre preva:nlmg vages be paid tranaportation of :

i materml “to o »f_rom a publid wgrks gite “kgy contractpr ‘

. .

employeea," 'OBA  does appear t'o 'an’forcé pxevé.ilirig’ wage,

obllgatmns for the ts,me spént on Bite by truc:kers wha-

angage i.n mere delwery off materials to a publit works . aiite

80 léug as . the time spent: on site 18 more tham de mmimm.
¢ ‘This dﬁcmsmn daul:.nes 'to adcpt that shandard”’ énd as
"cenncems dﬂ-Slte. work, reqmres prevan_lmg wages -only when,

-'haulars Jengage :Ln., on~gite, the. :.paorgarat;:.an_ rof the

Ld ) r

®5 CPE 5. 2(:}} {2} stater :Ln ralwant part: #[Tihe tranupo:tation
OF, fiaterlals ‘ob supplies o or fxom the site of ‘the work by smploysas

of the dongéxuption copbtrattor or a conptruction . 5ubconcxacnur ia not

*uonstmehian, p‘x:csacubitm, somplénion, or repalries .

+

“At laast one parky has nrged that the Divector zead the CPWYL to

world require l:he Diz'aut:.o:: to igm::re hinding t:ajlif.omis. judicial
precedent:. ,‘

“Aa' noted by the united States Depaytuent o Labor (*‘DOI»"") :

Giving the At a Idberal reading, &b the —
~ have deme im Midway. Bglls. and Osvebt, . all
' * laborera =nd C wechinics, -lnoluding material
. - delivery truck drivexs, are entitjed to Prevailing .
wages for any tiwe spent 'divectly wpen the gite
‘of the work .. o Howevex, ks a prackiva) wmatter,
. pince generally the great hulk of the time .gpent
' . by witerdal truck drdvers is off-site beyond the
B -+ #gope wf Davia-Bagtm  coverags, while the +hime, .
! ) gpent on-glie Is- ralative‘ly brief, the Department
chaosds to use a rule of reastn a.nd. will tiot apply .
the aAdt's prevailing wage - regquiwsments with
regpeat to the amount . of %ime epent on-plte,
uilegs it is more fhan “de minimid pupsuant to
this poliey, the Departient -doas  not  asmert-
‘goverage Eox - mnterial. delivory truck drivers whi

'
te

e _the ¥ame or similay to the DR, This _posiiion is vejested because it .
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H 'vg.

for Lhere to’ be publ:.a worka :aovarage, tha sscond',-

Sdedicated aite must be adjacent to the s:‘nte of t.he public

. Wcmks and if ae, what ‘iz the defmitmon of;‘ “adjacent" '

under the CPWL. Nemther of"' thess Questtmns was squarely
addressed in the Determination. Sevem‘al pa:r:ties suggest
that . the Dzreator follow ‘the standard that the dedmated

Leite be considered adjacent, ag they in{:erpret fanpone and

297 CRR 8 3 (D) 12y tf:r"i:‘équ:.'re 12~ Thase part::.es YEaEGA EHEE HE
a ded.icated site is no;: adjacent, “or- virtually adjacent, Lo

. the publ:nc works site, there should be ne’ prava:l,ling waga'

obligatiun bacanse thez distanca between the two glteos

va.ﬁiatea any ula.im that the t.wo a:.tea cucmatitui:e & singla

repeatedly emphaglzed the iact that the borrow p::.ts wers - '

adj aaent to the c:cnstru,dtmn project and. that adj aa:!ency .m

a reqmremanb under the DSA. .

Sanscme supparts ﬁ:.l':.a propositmn that- the d.edwated_

ssite muét be. adj acent tc; the public ‘works ccnstmction site

far haulmg of materials Erom tha dediﬁated site . f:.o ‘e,

AnOt‘.her a.ss;ue :r'aised en appeal is whether' in order

come omto the mlte of. the work for only s few
miznted ak a kime wmerely bto drop off construstion
materisle w .7 (65 Federal Register {vrad Reg”)
803’76 "(Dagember 20, . aooo})

28 wER 5,2 (L) (2) states in re,lavant part “[cr]ab headquaa:mra,
tool yardd, hatch plants, borrow pits, ebe., hre part of thé site of
the work, provided they-are dedicated sxclusively, or nearly se, ko

-performance of the contradt or pzojedt., and prmrideti fthey ste adjadsent

or virtuelly adjadent ko the site of the work.r
. T B v

pmjeot. The pa.a:tles po:.nt out that :Ln Sa.naona, the court

902




’ aonaumution proj eots such e.s dama.

deemed paxt of the con'struc‘f:ion'. A sbricb definition of .theé

‘e, ) “adj'acent,” ; wh:.dh pa‘:ovides a specific . Qigtance’

:La.mitation 1, towever, imrac:tical 'and :.nadv:.sabla on tha

'-recmrd that ‘the parbics chose ko prepent jn theiz varz.ous

o appeals, and the unique agpacte of marine hau:l.:.ng.

This iasue waa preaented ko the DOL when :.t rev:l_seti

ite ragulations regardmg the hauling of material to a

pubiic works s:r.te.”‘ Dot ulf:.imataly determmed that set:tmg

T e spe-.mfw distancxe foz: determining prevamling wéé;e

Jobligatmns for hauling from a dedicated site w:.l:hout

regard ko the faots of eadth oase would be a:cbit:raa:y and.

wght: enaouraga contrac:t:crs te move t'.he dedmatad sd.te Just:

. beyond t'hat diatance tn a'voztd prevailing wage obla.gatinns.

Ag discuased :Ln 65 Fed Reg 80268 e»t gedg. - {December 20

_". greatly from 1ong ' ribbon—ln.ke. ha,ghwa.ys to | asmt

. We pimlarly deeling o define vadjacent’ as .a

' specific - distande im . the gontext of these . projects,
' espediatily with\':iut ' fuzrther ﬂ.nfe:ai:matian cén;t:eming how and

what. gikes or famlities axe used dur:tng the construqti.on

prmess and thew diatances :Erom the respective hridge

.
PThese revigions wers nézempary afher eariier DOL mgulations
that covered off-alte banling wera overtuwped in Bullding and
‘Congtruction Trades .Dept., AFL-CIO v. Imiped States Dept, of Imbor Wags
Appeals Bd, ("Midway Exaavanors"} 932 F.2d 9BE, 989-92 (D.C. c:l.r ig91),

14

L2000} {at pp. 80271 o 30313}, puhlm works pmjects vary

ey -
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projects. , kg fbted by DOL, *4, practidsl andlyeis” as

performed by the' iadminist&:at:ive Review Board (“ARB”) within

the - DOL should govern aach caaé. In Bechtel Contraators

Gorpomtz,on, Rogers . C.'onstruatmn C.‘arzpany, Bdll, Ball, and

k]érosamer, Ing., and the Tamnear dompames, {Bedhtel IT), ARB

Case ¥o. 97~149 ‘(o8 WL 168939) (Mazch: 45, 1998), the. ARB

found that batah plante situated with:.n one-half mile of

_pmnping s’c.a‘aions that were paxrt of the teniral Arizona :
- Projecty Tar330 - mile-lm‘g “aqueduc:t and ~gEr el pump:l.ng

"si_:qt‘.ians, wers “v:.rtually adj acent,” even théugh, drive;a'

would travel up te 15_m_i:l.es a@long the ‘aquednat ,t'r:;. deliver
aamret‘e g whea;*e it wa.s incorporated into' the project. ARB'

reaaoned tha.t there wag. no “pr:.ncipled baglg” to exclude

 the workers bacause aer:.al photographs r:learly showed that

the batch plante were v:,ri:ually adjacent to the aqueduat._

In sum, in detemiﬁing tha: ad:iacémy of & dedicated

8ite, 'che best - apprcach ia to analysze the :Eacts of each.
uase and. ‘apply & pract:.cal uammon»sense approaczh ko the '
. question af proximity basad on the natuee of the particeular

proyent. Here again, were preva:.lmg wagea enfarceable On .

the bridge projects the :’;‘e.at that the bridge projects take

plate over expangive bogues of watar would certainly have

to be congidered in determining adjacency of any dedicated

gite,

1.
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'h&ﬁling wiork covered by the “tewL i Fhat " dcna‘ under “the

-

2. Ls.bor Code ‘Beotion: 1720.3% Dces Not J?z:ohn,b:.t
" Goverage OF On-s::.te Hauling wWork,

geotion 17%0.3 ghtates:

. :Plor. the  Llimited 'purposes® of ' Article .2
o (commencing with- séotion 1770}, . Spublic worke”:
#lgo means the hauling of refuse Ffrom 2 publig
‘works site o am outside dimpoeal locat:ion, with
respett to contracts involving any stafe agandy,
iocludihg, the Califvmmia State Undversity and,
‘the University of Califoxmia, br. any. polii;.iaal

subdlw.a:.on of the stata. o e .

SeVaral part.ieﬁ to ‘the appea.l Jargue that the cmly

. ccmdltlons et forth im- sar,!tion 1720.3. Under his theory '

.

that exprassion of Bomething in a statute neuessarzly maar:s

.

the exclusmn of things not exgrassed, the parties contend ’

!:.hat tha Legislatu:a in empcting seet.ion 1720.3 d:i:d not

intend any other hauling work to be-. coverad by the ' C!PWL As

highl;ghtad abwe, the atatut.e ‘BAYE puhl:m -workﬁ. “a}.so"'
. means hauling “‘from" a publ:bc wo:rks site’ feveral partiés’
'argue that desp;.te the worcl “also," section’ 1720, 4 :La the
'. “only” statuté applicabl.e to hauling. The statute’ alsd
.raferences hauling “refuaa" “fmm" a public work éite For
-the n:‘easmns below, and gtarting wir.h the 1iteral meaning of |

vzl riE it - ip d:.ffldult £ cradit this position aftar’

“Unlass othe::wisa :Lndica\:ed, 83l subaequent aeot.ion ref.ﬁrenuea
are bo tha Californie Iae.bor Gode, -

Euplget ig dﬁfinad a “in' addition, likewiss, ar too.” (Webatexis
_ Wew World Dict. (3d Coullege Bd, (1881) p. 4.}

) o 1€
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examining the cim:trme, i:he 1eg‘islat:we history, and the ‘
i ' ' tn.ming of secticn 1720.3's enactment ::ela.t:,ve to Efansane. '
' Eirat,, !:.he bill that beuame gection 1720 3 was .
g ezir_olled- on' August- 31, 1976,,. Land, 'v«;aa aa.gned hy t.hen
' | Governor Brom‘m on SEpt“ember 20; 1876, ’l‘hw was severai
mcmtha aﬁ’cex the. sem:.nal cage oh public& Wcrka t‘.:overage cf
- ;zauling, Sans'cme, wag decided on February 19, 1976, '

THe Laga.sla‘cuxe is pregumed to ‘b aware of judia:.al

TowmT o pre"cedent' ' when enac‘:ttmg new‘ " Tegialaticn.” Péap.ze Ty T

Overstreet {1996) 42 cal 3d BSL, 897. Tt can therefnre ba

“a

presumed thai:. the Leg:.slature’s failure Lo overturn the,
public works coverage of the on-hamling in' Saneone, not .
only when it.enacted a;eqt;l.\m. 1740,3 in 13‘7_6 {(well aftex
'Sgnaéne _xba'é_ deciﬁgdi., but all,sf: in sﬁbsequent amendments to
section ‘1720.3 dm . 1983 and 1999, -indicat'es that the
Leglalatura did not ‘intend the cond:.tn.bne contained in c
sec.*tmn 1720.2 be the exdlue:.ve cmruumstances under whiczh
hau,ling aonetitutes publia work. '

 Beveral parties aleo t:ontend “that the fa:i.lure of
leglslatwe amendments in 1999 thatk wculd h.ave mc:ludec‘t
_certain on-hanl actwi’cy- in section. 1’?20 3 {AB 302)
indicates a legisla,twe :Lntent no’t to' dover such worlk. A

, - unpassed legislative proposal, however, i not:. a useful

:mdicato:: of legislative mt:ent {,@ruiné Development Company




’

toa

v, superior court, (1993) 4 gal.ath 911, ) 1o, addmtion, even.

. payment: of | preva;l.ling wages fozj the -“hauling . of. mand,

if unpassed 1eg:tslation refleatecl 1egislat:.ve :Lntent, the

famled amendment would hav'e modifisd ‘section - 1720, not .

gection  1720.3, to add a new subsectmon Tequiring the

works projeat." 'I‘ha f.a:lled amandment did - mt:. apacificsally,

3 b

material they haul but rather all haulers .of matez:ml to a,

publm woxke sxt\a even if the mat.erial £ muorparated :.nto

the site by ot:hera.

; Finally, ik caz;not be presumad tha'c seat:!.on 1720.3,

. exaludea  Eom publits warka c:werage all cﬂ:her types of

haul:.ng beaause thig aectim involve-s only daff-hauling from

;a public: worka sz.te r.c: an outside c:l:.apoaa.l lccza.tion with

' 'grav:ei, crushed rodk,, conc::cete' mix, ~asphalt, or. other .

gimilar matemals for the . usd ar incorpaxabicn in g publ:.c

.

ais here,, deal w:l.th haule::é . v}hé iimediately :.nco;r:po::ate

respeczt tw aon.traczts w:.th the stabte or- :U:a pq:l.:l,t:l.cal :

subdivisiona ‘I‘he work at :Lsaue here 18 on«hamling from any

loc!ation to a pubij.ﬂ works e!:.te, o L

0 sum, when section 1720 3 says auother fo::m of

hauling is “also” a publicl wowlc that doas not mean that the -

Iaegislature meam: ‘it set forth tha canly Gn.raumstances tmcier

whilch hau:l.ing work iz public! war‘k. ;

18-
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‘ and that: just aa DIR cc:ulrl not: extend caverage of the GPWL:

3, ‘The 'C‘J.ty" of L'ong- Begah. Does Not' Preclude A
| Finding OF Publlc Works Coverage Fo:t: I-Iaul:.ng. .

Some of the parties contend that the decision in C','ity"

of Long Beacli v. Department of Indu.str:.al_ Rela_t,:.«:ms (2004) |

'-,_34 Call4th 242 (“ong béach") : Eequires the rfirécﬁor to

1nherpre1: sectmn 1’720{a) (1) aa exclud:mg all hauling wo:r:k

They' argue that the California Supreme C‘ourt found :ln that

‘Gage that ssction 1720 applies only to aonatructmn Work,.

Bo p_xe~ceonstrur:m.on ac_tiv;ty,, -.the Director cantiot now covar

]iaﬁling ag consi‘:rucéion under saction 1720.%

- The Determmation and thig Decs:mmn on Appeal follow'

' 'sansone, which f.:l.nrzs that when haulers step out of the role |
of’ delwe:::.ng etanda::d ma'c.ariala, im:a either.. of ‘the

' “fum:tiom" that. were, the sub:; aot of Sansone; they .are

CY

ent:x.tled to p;cevail:.ng wages. Sanaone treated the aect;ons .

iL m.ted, 177, 1772 and 1774, as dafining what was covered

Aan “public wozikH refe::xanced in those aeution-. 'I'hat was nct

en expansiot cf the CPWL by tha Bamane Court, :Lt is not by

the D:Lrector in this matt.er, and it 15 not a retroaatwe

applmatwn of a lat:e.x statuta, . Y

Appellants misapbly the holding in Long Beach, which

s:l.mply holds that expenditures of . public - ﬁunda for - pre-‘

“Set.«tion 1720 definas “puhlic ‘works 't dn relevant park, as

" “lelemstruction, altexation, demolition, installation, or repalzr work

gc»na under contract and paid fox in whole or in’ part out of public

19
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consta:uction act:wa.tles did not.- rnake the Long Eeaczh proj act. ’

" a publn.cz work becauae the qcntrollmg vers:mn of section'

1’720 (a) doas not: enumerate prencsonatruction acztn.vz.ty as &

type of phblic work. . ’rhus, Iaoz:tg Beac:*l‘z turned on the

'

a:*etmaatwe app] :.datlon of aec:t-.iesn 1780, a 'a'k‘.at:ute not at

. isaue here. In that c:ase, tha Califcz'nia Supreme Ccmrt d:r,d '

:mt addres- o strike dowr. the :Director's a,uthor:.ty, ancl'

duty, t:o follow existing precatient (here, S&naoue) defining

i .whicsh types of' work are c:wered“ “end t thus, “m execution"_

of *a aontract fm: public wcrr."k" unrier sea’aiana 17'?:1, 1792

and 1'?74. s ‘

. A Bs.reetor Dacision on Appeal That Addresaea Bokh

- Marine And Lehd-Based Hauling Under The CEIL Is

Not An Unﬂargmund Ragulat:l.m O OLherwn.‘sev

Imprbpe:r:., T e,

Seversl pareics aorit‘.end thet  a. deciéd.&on by, ‘the

R .mrector Jin _Tesponss tca the public werks hauls.ng :i.sauets'

ra:naed in th:.s appeal wouldl be improper om 'cwo bages. Both

ctbncez:n the faot tha.t while thef Det:eminat.im involvas_ .

mHring on-hauling, wany of .the appeals pex‘tain to landg-

based hauling.

. 'Fhe fi::st basis allaged ia that the Direstor r::annot

-,antear’cain argumenbs not raised or’ addn;eased in the

'Dete:cminatian. This czlaim, hawever, ,thisabprsehends' the -

nat:ure of the Diregter’s mandate in B 'qixasi—legialative :

.8 COR € 16001 (s},

20,
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.‘proaeéding_ . conuerning- pub’lhir: ' wc'-rks coverage. ' ﬁniike
sdministrative  adjudications,  this quagi-leglelative
nrocess” alloﬁs the" Dim'ec‘.'t.‘.;m éq cons'ider tl:Le view.s of any
- interested partiés, not J;Ué‘; those that wer‘e‘ a"pa:;-tg to ;.:he
Datermination. Héré, althcﬁgﬁ the - facts of this
Determination ‘:Lrgvolvg marine hauling, reliance on Sezz:zsone
{& -1e;‘ndrbased haﬁling decis:l.oh . also reﬂa;enced. in thg
Director’s earlier Point Loma 'detefminatim ig necéssa::y 8%
.;this Determinatlon certainly impasts 1and based haulmm _

Ag puch, . the a.saues raized om appea.l rega::ding land-baged
'brucking, whicﬂ"l ave rel\_evant to tlaez ccvarage of the
_'De’éexminaéion a.ﬁd‘, thevefore, may be’ qpns_ideﬁ:‘ed, by .tht'a'. '
D_aéx:g'.s:i_.'cm. Furiahe:', to 'él'_xe" extent -tﬁis_' bagie ;me;ln‘{aa a..ny.
parky may not hsve had the c‘:ppori_:ﬁnity* fo submit ite views,
in fack, =1l parties ._h%ve been glven more than ‘am;,:;le time
ko 'slu_la;nit - reéponses to aii' the arguments waised by all -
' ‘%Lntez"eated part.iéé in the »aﬁ:paal prqc;ess.. ' . .
| The seucm.ci basle argueas that addfa‘saing what  ism
inaccurately perc:ewed an trucking igPues on appea.l iz a
violation of the Administrative Progedure Ast (“APA"J
. hecaude ’;hé- ,'inrac_tcr would aileéealy be engaged :i.n'.
rulemgkiri_g-, - R - I ,
“'In. P $7-011; Tan;boaf: Operaﬁ;xs, Point Loma .Reba.zzaz;f:ing

Quufall Project, Scuth Bay Ocean OQutfell Ceontract No., 3, City of Ban
Diege (Jamtary 23, 1998) (“Point Lowma”). , ,

2%
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I

‘The Director‘e gdverage' determinationﬁ are <as

sﬁedific‘r, addressad tq specifm. parsons, .and, when

‘designated prec:edgmtial, serve ae guidance for caﬁes that
. tay have. e:mular fact:s.. As die;:usae& in' section -B, .
_s'mbséction 4, the Dn.x'ectc;r i authcrized to lgaas publa,c::
wo:r:ks coverage detérminatz.ons :in o:r:der t:c:« effectuate the'

purposes of the CPWL. Public: works coverage detarmnationa

are: - quasi 1egislativa admﬁistmtive . opinians 'that'-

interpret statutes the Divestor is reggnnsible. for

enforcing. (Yamaha Corp, of America v _gtate Bd. of

: Eqn'ézlizétiop {1398} 13 Cal.sth ‘1, _10-1'1)-. The - Dix'ec:tcr'

cwezrage determinationa ars case-hy-aase - Yagolutions, not

regulat:mns (T;&swatez‘ Westem Maz-ma, Inc, v. .Bradshaw

- (1596) 14 cal. éth, 557, E68-572, (“Tidewater”)}

B has alreddy bien - explaimd,- the principlea set

forth' in both the Dat:e:;‘minata.on a,nd thip Deciaian are.

common  to both marine and 1and~base.d hauling. | The

Determination an& Deaision :.nterpret the C‘EWL in the
'-cmtext of specific cages and aa:e aﬁdreased to specsn.fic

parties. Deslgnated preqedential, the Determu.nat:.on am:.a ag

".guidance to tha ragulated public for t;hose cages with

Bim.lar ‘facts and ara ‘binding on the birecator, the Laboz

. cOmissione:r, and Calmrans (ag &n LOP. under 8 CC?.R sectn.on

22
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16434)“ ag precedent In t'hié cage, -involving six. k:ir":‘.c'ige
prbjects Calfrrans, aa an LCP, hag a special cla;.m to have a
demsicsn :Lssue add:resaing its z:xoncerns so that it .may.

pxoperly unda::take its enforcemant respcns;bllities.

In this " oase, . Sangone 1g -f:he only appl:z.cable

- California -decision conaermng an~ha.uling and therefore

must guid.e the - Dn.reator's interpretatiou of , the CPWD -
concezmirig on-hauling either An the. ‘water or on land.® As,
such ‘his appliaaucm wf Sanaone tc towbéat haul:.ng :Ls
appropriate and reasonably and necessaxily extends to :Land-

based hauling,. whiah accounts "for the partimipatmn af

txugking' iggues, Thu.a, the ﬁirector’s relianae on Sansona

.to_ decide - lggues involving marina tranaportatmn is'

appropri&ita under the . facts of th:m case..

REDACTED

' g COR magtion 16434 states: "“[al LCE shall have s duby to the
Director to enferge the ‘reguirements of Chaptey 1 of Pant 7 of Rivision

% of.the Tabor Uode and these ragulatidna -in aocordanve with tha |

Pracedential prevailing wage decisions . issued.by the Divector and in &
manner c«:nstistant: with r.he praatice of the Tabor commies:.mer." s

poy t:.hia reagon, the Dixectox deelines to follow aib-of- state
authordiies regarding on-hawl to z public warks ad.te 1 an urged by &

yax'ty to thd.s appe.nl.
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REDACTED

. . 1V, ConcuusTON -

" For the above ressons, tﬁe 'Detexﬁination is ,affsj.med.
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